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WAIVER — ^by  assignee  for  benefit  of  creditors  of  provirion  in  deed 
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215. 
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KINGSLET  V.  CITY  OF  BROOKLYN. 
Clip  Court  of  Brooklyn ;  Oeneral  Term^  July^  1878. 

Hi7|riciFAi«    Contracts. — ^Public    Proposals. — ^Lncrr  of    Cost.^ 
Limit  op  Appropriation. — Ghanobs  op  Plan. — Excess  op 
Cost  Over  Authorized  Expenditure. — Preten- 
tion OF  Completion. — Appeal. — ^Modifi- 
cation BT  Increasino. 

A  board  of  commissioners  created  for  the  construction  of  a  public 
work,  and  charged  with  the  duty  of  contracting  therefor,  need  not 
call  for  bids  or  proposal  with  a  view  to  public  competition  unless 
expressly  required  to  do  so.* 

Hence,  if  they  invite  proposals  when  not  required  to  do  so,  they  may 
nevertheless,  before  signing  a  contra6t,  alter  the  specifications  fur- 
nished to  the  successful  bidder,  there  being  no  fraua.f 


*  See  note  at  the  end  of  the  case. 

t  Officers  receiving  proposals  may  accept  the  lowest  bid  though 
it  departs  from  the  terms  of  offer  in  respect  to  the  time  for  executing 
the  contract.     10  Op.  Att.-Oen,  140. 

Where  the  law  requires  public  proposals,  a  provision,  not  contained 
in  the  advertisement,  but  inserted  in  the  contract  made,  that  the  con- 
tract might  be  extended  by  mutual  agreement,  is  not  valid,  against 
the  g^ovemment,  and  after  making  such  an  extension  the  government 
may  revoke  it.     13  Op.  Att.-Oen,  174. 

Vol.  v.— 1 
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Under  a  statute  making  it  the  duty  of  a  board  of  officers  to  contract 
for  the  execution  of  a  public  work,  according  to  a  plan  adopted  by 
the  city,  "  provided  the  whole  expense  thereof  shall  not  exceed  "  a 
.specified  sum,  with  a  provision  for  the  issue  of  city  bonds  to  raise 
the  money, — a  contract  for  doing  the  whole  work  for  a  sum  not  in 
excess  of  that  amount  is  valid,  although  it  reserves  power  to  the 
city  to  make  changes  in  detail  which  may  be  found  necessary  in 
carrying  out  the  work.* 

The  word  ''  plan,"  in  such  an  act  for  constructing  a  very  extensive 
reservoir,  — ffeld^  in  view  of  the  nature  of  the  work,  to  relate  to  the 
generic  character  of  the  work  as  a  storage  reservoir,  and  not  to  pre- 
clude changes  in  the  details  of  work  and  materials.  So  hdd,  where 
the  legislature,  after  such  changes  had  been  made,  granted  au- 
thority to  take  additional  land  to  enlarge  the  area.t 

In  an  authorized  express  contract  by  a  municipal  corporation,  a  reser- 


*  A  statute  authorized  a  city  to  construct  a  work,  and  provided  for 
the  appointment  of  commissioners  to  execute  it,  and  declared  that 
"  for  the  purpose  of  defraying  the  cost  ....  and  paying  all 
expenses  incident  thereto,  the  city  council  shall  have  authority  to 
issue  scrip,  &c.,  to  an  amount  not  exceeding  in  the  whole  the  sum  of 
$500,000.00.  Held,  that  there  was  no  limitation  of  the  cost,  and  the 
city  had  implied  power  to  expend  sufficient  to  complete  the  work  in  a 
reasonable  and  proper  manner.  Foote  «.  City  of  Salem,  14  AUen^ 
87. 

The  apparent  conflict  of  opinion  as  to  the  validity  of  municipal 
contracts  in  excess  of  appropriation  nearly  disappears  when  the  au- 
thorities are  considered  with  reference  to  the  nature  and  substance  of 
tbe  statute  on  which  the  question  arises.  The  following  authorities 
will  afford  a  convenient  clue  to  the  subject,  in  addition  to  those  cited 
by  counsel. 

Opinion  of  Att.-Gen.  Cushinq  in  the  Capitol  Extension  case,  6 
Op.  Att.'Oen,  26^  Opinion  of  Nathan  Clifford,  4  Id,  600;  Cook  v. 
Commissioners  of  Hamilton,  6  McLean^  112,  110;  Guidet  v.  Mayor, 
^.,  10  Hun^  566;  Milwaukee  Harbor  case,  Hasbrouck  v.  City  of  Mil- 
waukee, 13  Wis.  87;  17  Id.  266;  21  Id.  277;  22  Id.  297;  25  Id.  122. 

In  so  far  as  it  is  held  in  the  last  mentioned  case,  that  the  city  is 
not  liable  without  its  assent  to  the  legislation,  the  case  is  contrary  to 
the  settled  rule  here.  People  o.  Flagg,  46  N.  T.  401;  People  o. 
Batchellor,  58  Id.  128. 

t  As  to  the  requisite  definiteness  of  a  plan,  see  Wilson  «.  Lynii| 
119  MaM.  174. 
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^tion  to  the  proper  officers,  of  power  to  make  changes  in  detail, 
ftod  Ax^  the  prices  of  extra  work,  if  any  shoald  be  so  required,  is 

Whether   a  manicipal  corporation  can  be  held  on  an  implied  agree- 
ment, or  a  quantum  meruit^ — (iu&ry  f  ♦ 
'^ere,   under  such  a  contract,  changes  were  made  by  the  city  officers, 
bat  performance  of  the  work  as  thus  increased  was  stopped  by  the 
city  before  its  completion, — Held^  that  the  contractors  could  recover 
igainst:  the  city  for  work  actually  done  up  to  the  amount  of  the 
approj^riation. 
'^e  faot;  that  the  account,  as  finally  stated,  including  the  cost  of 
chang-es,  exceeded  the  appropriation,  does  not  vitiate  the  contract, 
^^  pT-^eclnde  a  recovery  up  to  the  limit  of  the  appropriation. 
^P®*^»^s  of  the  preliminary  plan,  &c.,  and  incidental  expenses  of  the 
[^^^y  government,  relating  to  the  work  and  the  controversy  respect- 
^S"   i^-y  but  not  actually  incurred  in  the  construction  of  the  work, 
*°^  ^^penses  incurred  after  the  contractors  were  stopped, — Hdd^ 
^^  ^  X^art  of  the  entire  cost,  within  the  meaning  of  the  proviso. 
An  act;  of  ^y^^  legislature,  passed  after  work  in  excess  of  an  appropria- 
^^     Vias  been  done,  authorizing  a  further  appropriation  for  the 
*^P^Xction  of  the  work,  is  a  ratification  of  the  prosecution  of  the 


^   l>eyond  the  original  limit  of  cost.f 
^^^^  found  that  plaintiffs,   but  for  a  limit  of  appropriation, 
^^4  be  entitled  to  recover  a  specified  sum  from  the  municipal 
.^^^^^Yation  defendant,  but  that  applying  the  limit,  they  were  en- 
^*^    only  to  recover  a  less  sum,  for  which  the  referees  gave  judg- 


>«     Edi^  on  plaintiffs'  appeal,  that  the  court,  although  of  opin- 
^V^at  the  supposed  limit  was  not  applicable,  were  not  author- 


J*^7   V>y  the  statute  {Code  Civ,  Pro.  f  1817),  to  modify  the  judgment 
^** it;  but  must  affirm  it.  J 


.  -^e  note  at  the  end  of  the  case. 

^Vliere  extra  work  under  a  mail  contract  was  called  for,  the 


^  ^      ^ment  claiming  that  no  extra  compensation  could  be  claimed; 
^U^  contractors  rendered  it,  insisting  that  they  would  be  entitled 


^'^^t'a  compensation;  and  Congress  passed  an  act  referring  their 

*      **^  to  determine  whether  any,  and  if  so  what  extra  compensation 

^^e,  with  a  direction  as  to  the  measure  of  damages, — Held^  by 

^preme  court  of  the  United  States,  that  this  was  a  recognition 

^>  vt\^  claim  for  extra  compensation  for  extra  work  shown  to  have 

\)^a  done.     Robert  case,  11  CU  of  CI,  98. 

}The  importance  of  this  question  is  much  enhanced  by  the  fact, 
fPBX  imder  the  new  procedure  numerous  issues  may  be  involved  in 
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Apx)eal  by  both  parties  from  a  judgment. 

William  C.  Kingsley  and  Abner  0.  Keeney  sued  the 
city  of  Brooklyn  to  recover  a  balance  of  $178,000, 
claimed  due  for  work  and  materials  for  the  Hempstead 
reservoir  under  a  contract  made  between  the  city,  by 
the  Permanent  Board  of  Water  and  Sewerage  Com- 
missioners for  the  city,  and  the  plaintiffs.    The  ma- 

the  same  case.    In  general,  where  the  referee  or  jury  finds  the  facts, 
the  appellate  court  may  give  the  appropriate  judgment. 

It  would  seem  that  the  principle  of  modifying  by  increasing  when 
an  increase  results  from  the  appellate  court  applying  the  law  to  facts 
correctly  found  is  desirable,  if  not  essential  in  cases,  for  instance  of 
several  causes  of  action,  or  of  counter-claim.  If  the  court  of  first 
instance,  without  error  in  its  proceedings  finds  the  facts  on  several 
issues,  but  in  applying  the  law,  errs  and  refuses  to  give  judgment  for 
a  claim,  or  part  of  a  claim,  to  which  a  party  was  entitled,  the  appellate 
court  must  either  be  entitled  to  increase  the  judgment  within  the 
limits  marked  by  the  verdict  or  other  findings  of  fact,  or  it  must 
award  a  new  trial  of  the  facts  which  it  has  determined  are  correctly 
found,  for  the  mere  purpose  of  getting  a  new  conclusion  of  law 
below  which  it  can  affirm.  The  only  direct  authority  precisely  in 
point  sustains  the  power  of  the  court  to  increase.  Canaday  v,  Stiger, 
85  Super.  Ct.  (J,  A  8.)  423,  was  an  action  by  a  vendor  of  houses  and 
lots,  to  recover  back  from  the  purchaser  an  alleged  over-allowance 
made  in  the  price  for  incumbrances,  the  amount  of  which  had  been 
over-estimated.  The  purchaser  set  up  a  breach  of  an  alleged  im- 
plied covenant  on  the  contract,  for  which  he  claimed  nearly  an  equal 
sum  against  the  plaintiff.  The  referee  found  as  matter  of  fact,  that 
each  claim  was  substantiated,  and  found  the  amount  of  each.  As 
matter  of  law  he  found,  that  defendant  was  entitled  to  recover  for 
the  alleged  breach  of  covenant,  and  gave  judgment  for  the  difference. 
The  appellate  court  held,  that  there  was,  in  law,  no  such  implied 
covenant,  and  if  there  was,  it  was  merged  in  the  deed.  Conse- 
quently, plaintiff  was  entitled  to  recover  without  deduction.  Monsix, 
J.,  said  :  **As  the  facts  are  all  before  us,  and  the  amount  which 
plaintiff  should  recover  can  readily  be  ascertained  by  computation, 
there  is  no  need  of  a  new  trial."  They  accordingly  increased  the 
judgment,  and  affirmed  it  as  increased.  The  court  of  appeals,  with- 
out discussing  the  power  of  the  appellate  court  to  do  so,  JUld,  that  it 
was  right  in  adding  to  the  judgment. 
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teiial  allegations  of  the  pleadings  which  are  indicated 
in  the  opinion,  are  more  fully  stated  in  the  report  of  the 
motion  for  a  reference  (1  Abb.  New  Cas.  111). 

The  gist  of  the  defense  was,  that  the  city  designed 
to  have  a  storage  reservoir,  complete,  with  paved 
slopes  and  dam,  at  an  expense  of  $1,400,000,  and  with 
a  capacity  of  1,000,000,000  gallons ;  but  that  when  the 
plaintiffs  ceased  work  $1,843,896.63  had  been  spent, 
and  the  work  was  left  unfinished  with  a  claim  for 
$178,000. 

Charges  of  fraud  made  in  the  pleadings  were  not 
sustained  by  proof. 

The  system  of  statutes  under  which  this  work  was 
carried  on  were  as  follows  : 

The  iirst  act  upon  the  subject  was  passed  April  12, 
1855.  It  created  a  private  corporation,  known  as  the 
Nassau  Water  Company,  with  power  to  build  works, 
&c.,  and  to  supply  the  city  of  Brooklyn  and  its  inhab- 
itants with  water  (see  Laws  of  1855,  chap.  333,  p.  601). 
Section  26  provided  that  the  city  of  Brooklyn,  on 
paying  the  stockholders,  might  assume  the  work ; 
and  upon  such  assumption  the  entire  property  should 
vest  in  the  city. 

On  February  11  1857  (1 L.  1857,  p.  35,  c.  22),  an  act 
was  passed  which  provided  that  all  the  property  and 
works  of  the  Nassau  Water  Company  should,  upon 
certain  conditions,  become  the  property  of  the  city. 

By  the  second  section  of  the  act,  a  board  of  water 
commissioners  was  created,  charged  with  the  duty  of 
constructing  and  completing  said  works  according  to 
a  contract  already  made  between  H.  S.  Wells  &  Co. 
and  the  Nassau  Water  Company. 

Section  3  of  the  act  named  the  directors  of  the  Nas- 
sau Company  as  a  board  of  commissioners  to  complete 
the  work,  and  to  hold  office  until  it  should  be  com- 
pleted. 
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Section  9  provided  for  the  issue  of  bonds  of  the 
city  to  pay  for  the  work. 

On  April  16,  1859,  another  act  was  passed,  entitled 
"An  act  to  provide  for  the  supply  of  the  City  of 
Brooklyn  with  water"  {L.  1859,  p.  924,  c.  396). 

Section  2  of  this  act  provided  that  ^' when  the  said 
water  works  shall  be  completed  so  as  to  be  capable  of 
delivering  and  distributing  ten  millions  of  gallons 
daily,  the  commissioners  should  certify  the  same  to 
the  common  council  of  said  city,  and  thereupon  the 
exclusive  control  and  management  thereof,  as  fast  as 
t  lie  same  shall  be  completed,  should  be  transferred  to 
a  permanent  water  board  to  be  created. 

Section  3  created  the  permanent  water  board, 
to  consist  of  four  commissioners ;  and  the  section 
declared  that  the  permanent  board  is  charged  with 
the  duty  of  managing  said  works  so  as  to  attain  the 
object  for  which  they  were  constructed,  and  of  keeping 
them  in  a  state  of  efficiency  and  repair ;  and  the  board 
is  authorized  from  time  to  time  to  exjiend  such  sums 
of  money  as  shall  be  appropriated  by  the  common 
council  for  those  purposes. 

By  act  of  May  11  {L.  1865,  p.  1412,  c.  699),  the 
authority  conferred  upon  the  board  of  construction  by 
the  act  of  1867  was  devolved  upon  the  permanent 
water  board.  April  2,  1869,  was  passed  "An  act  to 
reorganize  the  board  of  water  and  sewerage  commis- 
sioners of  the  City  of  Brooklyn,"  &c.,  &c.  (1  L.  1869, 
c.  97,  p.  168).  By  this  act  all  the  powers  then  pos- 
sessed by  the  permanent  water  board  were  transferred 
to  the  board  reorganized  by  this  act. 

On  May  5,  1870,  an  act  was  passed  (2  Laws  qf 
1870,  p.  1506,  c.  652),  amending  the  last  mentioned  act 
in  several  particulars.  Section  6  of  this  act  of  1870 
was  as  follows : 

"  §  5.  It  shall  be  the  duty  of  the  said  commissioners 
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to  prepare  and  submit  to  the  common  council  of  said 
city,  at  as  early  a  day  as  practicable,  a  plan  for  fur- 
nishing an  increased  supply  of  water  for  said  city,  in- 
cluding such  extension  of  the  present  works,  and  the 
construction  of  such  farther  reservoirs,  conduits  and 
other  structures  as  may  be  necessary  for  that  purpose, 
together  with  an  estimate  of  the  probable  expense 
thereof.    The  said  common  council  shall  examine  such 
plans  and  estimates,  and  shall  determine  what  may  be 
most  expedient  for  the  object  aforesaid  to  be  done,  and 
may  adopt  such  plan,  or  any  portion  thereof,  as  it  may 
deem  proper,  and  thereupon  the  said  commissioners 
shall  proceed  to  carry  such  determination  into  effect  as 
provided  by  this  act.    They  shall  acquire  in  the  name 
of  the  said  city  the  title  to  such  lands,  ponds  and 
streams  as  may  be  necessary,  but,  before  any  purchase 
shall  be  made  thereof  by  them,  they  shall  report  the 
terms  and  conditions  to  the  said  common  council,  and 
obtain  its  approval  thereof.     Upon  the  approval  by 
said  common  council  of  the  before  mentioned  provi- 
sions, the  said  commissioners  shall  cause  said  work  to 
^  done,  and  shall  employ  proper  persons  to  inspect 
the  same.'' 

Section  6  declared  that  the  provisions  of  the  above 
mentioned  acts  of  1855  and  1859,  '*  for  the  acquiring  of 
lands,  ponds  and  streams,  by  purchase  or  otherwise ; 
for  ascertaining  the  compensation  to  owners  and  occu- 
piers of  land  or  water  which  may  be  taken  or  used,  and 
the  payment  thereof ;  for  the  issuing  of  the  bonds  of 
said  city  for  the  payment  of  the  expenses  authorized 
by  this  act ;  for  the  levying  by  tax  on  the  taxable  prop- 
erty in  said  city  the  amounts  necessary  to  pay  such 
bonds  and  the  interest  thereon  as  it  shall  become  due ; 
for  the  sale  of  such  bonds  ;  and  for  the  pledge  of  the 
property  of  the  said  city  for  the  payment  of  such 
bonds,  are  hereby  adopted  as  a  part  of  this  act,  so  far 
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as  they  can  be  made  applicable  to  the  purposes  here- 
of." 

There  was  no  limit  of  cost  or  expense  in  the  act, 
other  than  that  implied  in  the  provision  for  fixing  on 
a  plan,  with  estimates.  ' 

The  referees  found  that  the  commissioners,  in  pur- 
suance of  the  duty  enjoined  by  the  act  of  June  27, 
1870,  submitted  to  the  common  council  a  plan  with  an 
estimate  of  expense.  The  engineer's  report  accom- 
panying it  suggested  the  possible  desirableness  of  a 
change  in  the  plan  by  taking  in  a  then  existing 
pond,  but  added  that  the  total  cost  would  not  be  en- 
hanced by  so  doing.  The  common  council  referred  the 
plan  and  accompanying  report  to  a  committee,  upon 
whose  report  the  resolutions  were  adopted,  which  de- 
clared, 1,  the  expediency  of  constructing  a  storage 
reservoir  of  1,000,000,000  capacity ;  2,  that  the  plan 
submitted  was  aproved  and  adopted ;  3,  that  a  sum  not 
exceeding  $1,400,000  is  hereby  appropriated  for  the 
payment  for  land,  and  the  complete  construction ;  4, 
that  city  bonds  be  issued  from  time  to  time  for  that 
amount,  as  required  for  the  purpose  of  meeting  such 
appropriation. 

After  much  opposition,  and  a  veto  by  the  mayor, 
this  ordinance  was  passed,  over  the  veto. 

Subsequently  the  legislature  passed  chapter  47  of 
the  Laws  of  1871  (February  18),  the  material  parts  of 
which  are  as  follows : 

*'An  act  to  provide  for  the  further  supply  of  the 
city  of  Brooklyn  with  water,  and  for  the  payment  of 
the  expenses  thereof." 

"§  1.  It  shall  be  the  duty  of  the  permanent  board 
of  water  and  sewerage  commissioners  of  the  city  of 
Brooklyn  to  proceed  to  carry  into  effect  the  plan  for 
the  furnishing  an  increased  supply  of  water  for  said 
city,  and  for  such  extension  of  the  present  water  works 
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of  said  city,  and  the  construction  of  such  further  reser- 
Toirs,  conduits  and  other  structures  as  may  be  neces- 
sary for  that  purpose,  heretofore  submitted  by  the 
said  board  to  the  common  council  of  the  city  of  Brook- 
lyn, and  approved  by  a  resolution  of  the  board  of  alder- 
men of  said  city,  on  the  11th  day  of  July,  1870,  provided 
the  whole  expense  thereof  shall  not  exceed  the  sum  of 
$1,400,000,  and  which  said  resolution  was  finally  adopt- 
ed by  the  common  council  of  said  city  by  a  two-third 
vote,  on  the  12th  day  of  December,  1870,  and  to  that  end 
the  said  permanent  board  of  water  and  sewerage  commis- 
sioners shall  acquire,  in  the  name  of  and  for  the  city  of 
Brooklyn,  the  title  to  such  lands,  ponds  and  streams  as 
Diay  be  necessary  therefor ;  but  before  any  purchase 
shall  be  made  by  said  permanent  board  of  water  and 
sewerage  commissioners,  they  shall  report  the  proposed 
terms  and  conditions  thereof  to  the  said  common  coun- 
^^)  and  obtain  its  approval  of  the  same.    Upon  the 
acquisition  of  said  lands,  ponds  and  streams  under  this 
^^  the  said  permanent  board  of  water  and  sewerage 
^oininigsioners  shall  cause  the  necessary  work  to  carry 
^*d  plan  into  effect  to  be  done,  and  shall  employ 
I^^per  persons  to  inspect  the  same." 

Section  2  declared  that  the  provisions  of  the  above- 

^©ntloned  acts  of  1855  and  1859,  ''for  the  acquiring  of 

.^^5  ponds  and  streams,  for  ascertaining  the  compen- 

^^lon  to  owners  and  occupiers  of  land  or  water  which 

.  y  be  taken  or  used,  for  the  issuing  of  the  bonds  of 

^^   city,  the  proceeds  of  which  said  bonds  shall  be 

^^<i  for  the  payment  of  all  the  costs,  charges  and  ex- 

*^*^^es  authorized  by  this  act,  as  also  the  costs,  charges 

?^^   expenses  heretofore  incurred  by  said  permanent 

vl^i!>3^  of  water  and  sewerage  commissioners  for  prejjar- 

VtyS  ^^®  P'^^  aforesaid,  for  the  levying  by  tax  on  the 

^able  property  of  the  city  of  Brooklyn,  the  amounts 

uecessary  to  pay  such  bonds,  and  the  interest  thereon 

^  they  shall  become  due,  for  the  sale  of  such  bonds 
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and  for  the  pledge  of  the  property  of  said  city  for  the 
payment  of  sach  bonds,  are  hereby  adopted  as  a  part 
of  this  act  so  far  as  they  can  be  made  applicable  to  the 
purposes  hereof.'' 

The  referees  found  that  the  plan  referred  to  in 
this  act  of  1871,  at  the  time  of  its  adoption,  contem- 
plated that  the  reservoir  was  to  be  constructed  accord- 
ing to  the  specifications,  and  such  changes  thereof  as 
might  from  time  to  time  be  deemed  necessary  by  the 
board  of  water  and  sewerage  commissioners,  or  their 
engineer,  as  provided  in  the  specifications.  The  cost 
of  the  entire  work  was  estimated  at  $1,393,743. 

That  thereafter  the  board  decided  that  it  was  nec- 
essary to  take  more  land  so  as  to  include  the  mUl-pond 
known  as  Nichols'  pond  ;  and  adopted  a  new  map ;  and 
the  city  with  the  approval  of  the  common  council  ac- 
quired the  necessary  additional  land,  at  a  cost  of  about 
$50,000. 

The  board  invited  five  experienced  contractors  to 
submit  proposals  for  the  work,  upon  specifications 
furnished  by  the  board,  which  differed  in  some  detaUs 
from  those  submitted  to  the  common  council.  On  re- 
ceiving the  proposals,  the  board  voted  to  award  the 
contract  to  the  plaintiffs,  whose  proposal  was  the  low- 
est, if  they  would  make  a  further  reduction.  A  con- 
tract was  then  executed,  dated  January  9,  1872,  for 
the  whole  work ;  but  with  still  further  changes  of 
detail. 

In  the  contract  as  executed,  there  was  no  clause  re- 
quiring an  engineer's  certificate  of  completion  of  the 
work.  There  was  a  provision  that  if  anything  shall 
have  been  accidentally  omitted  in  the  plans  and  spec- 
ifications referred  to  therein,  which  shall  be  deemed 
by  the  engineer  appointed  by  the  water  and  sewerage 
commissioners  to  inspect  the  materials  and  superin- 
tend the  work,  essential  to  the  proper  construction 
and  eflicient  working  of  the  reservoir  and  appurte- 
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nances,  then  the  materials  and  work  necessary  to  sup- 
ply such  omission  shall  be  furnished  and  done  by 
KingsJey  and  Keeney  under  the  direction  of  the  said 
engineer,  and  at  a  price  to  be  named  by  him,  should 
there  be  no  price  affixed  to  the  same  in  the  schedule  of 
prices  annexed  to  the  specifications. 

After  the  execution  of  the  contract,  changes  were 
made  by  and  under  the  direction  and  authority  of  the 
chief  engineer,  under  the  provisions  in  the  contract, 
and  which  were  contained  in  the  specifications  sub- 
mitted to  the  common  council  authorizing  him  to 
make  modifications  and  changes  in  the  construction  of 
the  work. 

In  the  summer  of  1873,  the  dam  at  Nichols'  pond 
having  given  way,  it  was  removed,  and  a  bed  of  muck, 
discovered  under  the  bottom  of  the  pond,  was  exca- 
vated and  removed,  thus  enlarging  the  area  of  the 
reservoir. 

The  referees  found  that  the  chief  engineer  deemed 
each  of  these  changes  necessary  and  proper,  and  in 
directing  them  to  be  made  he  acted  in  good  faith  ;  and 
none  of  the  changes  were  directed  or  made  with  the 
intention  of  increasing  plaintiffs'  profits,  or  benefiting 
them.  And  none  of  the  changes  changed  the  substan- 
tive plan  for  furnishing  an  increase  of  supply  water 
for  the  city  of  Brooklyn,  adopted  by  the  common 
coancil,  as  before  stated.  They  were  merely  additions, 
omissions,  modifications,  and  changes  of  the  details  of 
the  mode  and  manner  of  constructing  the  reservoir 
and  other  structures  necessary  to  carry  the  plan  into 
effect. 

During  the  progress  of  the  work  the  plaintififs  were 
paid  $1,094,137.92  on  account,  before  they  were 
directed  to  stop  work ;  and  the  referees  found  that 
there  remained  unpaid,  on  account  of  the  work  8167,- 
799.77.  April  17,  1874,  the  engineer,  under  instruc- 
tions of  the  board,  directed  plaintiffs  to  cease  work  on 
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the  Nichols'  pond ;  August  6,  to  cease  work  on  the 
storage  reservoir,  and  confine  operations  to  complet- 
ing the  dam  ;  August  19,  to  cease  all  work.  Insu£i- 
ciency  of  funds  was  assigned  as  the  reason. 

May  8,  1875,  on  the  application  of  the  city,  the 
legislature  passed  chapter  258,  as  follows : 

*'  Section  1.  Upon  the  approval  of  the  plans,  speci- 
fications and  estimates  therefor  by  the  common  council 
of  the  city  of  Brooklyn,  the  board  of  city  works  of 
said  city  are  hereby  authorized  to  complete  the  Hemp- 
stead reservoir  ;  and  for  that  purpose  the  said  city  is 
hereby  authorized  to  issue  such  bonds  as  said  common 
council  may  deem  necessary,  not  exceeding.  $500,000 
in  amount ;  and  no  such  plans,  specifications  and  esti- 
mates shall  be  approved,  nor  shall  such  work  be  done, 
except  upon  a  stipulation,  under  suitable  x>^nalties, 
that  the  work  aforesaid  shall  be  fully  filnished  and 
completed  for  the  sum  aforesaid." 

The  city  then  took  possession  of  the  work,  against 
the  remonstrance  of  the  plaintiffs. 

The  referees  concluded  as  matter  of  law,  that  the 
common  council  were  authorized  to  adopt  the  plan,  on 
the  estimate  of  cost ;  that  the  additional  land  was  law- 
fully  acquired  ;  that  the  contract  was  lawful  and  oblig- 
atory on  the  city,  the  changes  lawfully  made,  and  the 
plaintiffs  were  not  to  be  required  to  produce  any  cer- 
tificate of  performance.  That  neither  the  cost  of  plans, 
&c.,  incurred  before  the  act  (ch.  47)  of  1871,  nor  the 
cost  of  city  officers,  &c.,  visiting  the  works,  &c.,  could 
be  deducted  from  the  limited  appropriation. 

The  result  was  that  while  $167,799.77  was  found  to 
be  due  under  the  contract,  they  allowed  plaintiffs  to 
recover  only  up  to  the  appropriation,  viz.,  $107,837.26, 
leaving  the  residue  of  nearly  $60,000  unpaid,  which 
they  held  not  recoverable  as  incurred  in  excess  of  the 
appropriation. 
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The  rtferees^  Hon.  John  A.  Lott,  and  Thomas  H. 
BoDMAN  and  Oeokge  H.  Fi8heb,  Esqs.,  in  their 
opinion,  after  holding  that  the  allegations  of  fraud  and 
collusion  were  unsupported,  passed  on  the  legal  ques- 
tions as  follows : 

"  Another  objection  urged  by  the  defendant's  coun- 
sel is  that  the  contract,  as  executed,  was  not  in  ac- 
cordance with  the  plans  and  specifications  originally 
submitted  to  the  bidders,  but  was,  prior  to  execution, 
changed  in  many  important  particulars,  all  in  the 
interest  of  the  plaintiffs  and  to  the  prejudice  of  the 
defendants. 

'^  It  is  true  that  intermediate  such  submission  of  the 
plans  and  specifications  and  the  formal  execution  of 
the  contract,  the  chief  engineer,  apparently  on  his  own 
responsibility,  omitted  several  articles  of  the  specifica- 
tions, altered  others  by  erasures  and  interlineations,  as 
stated  in  our  i-eport,  and  (section)  inserted  number  52, 
as  shown  in  the  report,  in  place  of  the  original  section 
designated  by  the  like  number,  by  pasting  a  printed 
slip,  containing  the  arbitration  clause,  so  called,  over 
the  original  section,  which  the  plaintiffs  had  objected 
to  on  account  of  its  arbitrary  character.  Those  changes 
were  no  doubt  made  by  him  by  virtue  of  his  supposed 
power  as  chief  engineer,  and  that  of  the  water  board, 
expressly  reserved  in  the  specifications  themselves ; 
which  j)ower,  in  our  opinion,  clothed  him  and  the 
board  with  requisite  authority  to  do  so.  If  the  chief 
engineer  and  the  water  board— one  or  both — could  law- 
fully change  the  "designs"  or  '*the  plan"  of  the 
reservoir,  "as  the  work  progressed,"  or  "alter  the 
amount  or  character  of  any  particular  piece  of  work," 
and  the  contractors  were  bound  to  make  any  such  re- 
quired change  accordingly,  in  "conformity  with  the 
directions  of  the  engineer"  (in  the  words  of  the  con- 
tract), the  changes  in  question,  preliminary  to  the 
execution  of  the  contract,  cannot  defeat  the  contrao- 
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toi^s  right  to  recover  for  work  actually  done  under  tlie 
contract  and  in  obedience  to  the  directions  of  the 
engineer 

'*  It  was  very  earnestly  argued  by  the  defendant's 
counsel,  that  such  a  construction  would  be  fatal  to  the 
rights  of  the  city,  because,  if  the  engineer  or  the  board 
could  change  the  plan  or  vary  the  details  of  the  work 
in  one  instance,  they  could  in  any  number  of  instances, 
and  thus  change  the  whole  plan.  The  power  was  cer- 
tainly liable  to  be  abused,  but  so  is  every  power 
devolved  upon  public  officers.  The  only  question  in 
this  respect  submitted  to  us  is, — ^is  there  such  a  power, 
and  if  so,  what  are  its  limits  ?  We  have  no  right  to 
sustain  or  reject  it,  according  to  our  views  of  the  pro- 
priety or  wisdom  of  conferring  it.  That  was  for  the 
common  council,  that  approved  of  the  power,  and  for 
the  legislature,  that  authorized  it,  to  determine  .     . 

*'It  may  well  be,  that  the  reservation  of  such  a 
power  to  the  city,  to  be  exercised  necessarily  by  some 
of  its  officers,  was  a  wise  and  usual  provision  in  such 
a  contract  for  a  work  of  such  magnitude,  and  abont 
the  success  of  which  a  serious  difference  of  opinion 
existed. 

*'  As  to  the  effect  of  the  changes  upon  the  plaintiffs* 
right  to  recover,  the  question  is  narrowed  to  the  right 
to  change  section  62,  or  the  arbitration  clause ;  for 
there  is  no  evidence  that  they  in  any  way  in- 
iluenced  or  attempted  to  influence  the  making  of  the 
other  alterations. 

"  We  conclude  that  their  right  to  recover  is  not  im- 
paired by  any  of  those  changes  of  the  specifications  by 
the  chief  engineer  prior  to  the  execution  of  the  con- 
tract. 

*'  But  even  assuming  the  contract  was  authorized  by 
the  act  of  1871,  and  contemplated  the  carrying  out  of 
the  plan  approved  by  the  common  council,  the  defend- 
ant^ s  counsel,  with  great  positiveness,  insists  that  still 
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the  plaintiffs  cannot  recover ;  because  that  plan  pre- 
scribed the  limits  of  the  power  of  the  city  to  bind 
itself ;  that  any  departure  from  it  was  ultra  vires  ;  any 
work  done  or  materials  furnished  outside  of  the  plan^ 
—as  they  say, — ^was  done  and  furnished  without  law- 
ful authority,  and  any  money  already  paid  therefor, 
can  be  either  recovered  back  or  its  amount  should  be 
set-off  against  any  claim  for  work  done  or  materials 
furnished  within  the  plan.  They  say  the  plan  was  a 
specific  plan ;  that  the  specifications  of  the  details  of 
work  and  materials  were  fixed  and  inflexible.  That 
the  water  board  and  its  engineers,  in  constructing  the 
reservoir,  departed  widely,  and  in  numerous  instances, 
from  those  specifications ;  and,  therefore,  the  plaintiffs 
who  performed  such  work,  and  furnished  such  ma- 
terials, acted  in  their  own  wrong,  and  the  city, 
although  in  possession  and  enjoyment  of  the  work,  is 
not  liable. 

"After  the  most  careful  consideration,  demanded 
by  the  importance  of  the  controversy,  and  the  zeal  and 
ability  with  which  the  defense  has  been  conducted,  we 
are  unable  to  apply  the  doctrine  of  ultra  vires  to  the 
case.  We  think  the  argument  is  based  upon  an  erro- 
neous assumption  of  fact.  The  defendant's  counsel 
assume  that  the  plan  is  specific;  meaning  that  the 
details  of  work  and  material  are  fixed  and  infiexible. 
They  give  no  effect  to  the  power  to  change  the  plan  of 
the  work,  or  the  amount  and  quality  of  any  particular 
piece  of  work.  Divest  the  plan  of  that  feature,  and 
there  would,  to  say  the  least,  be  an  essentially  different 
case  to  which  to  apply  their  argument. 

"  In  our  opinion,  none  of  the  changes  made  by  Col. 
Adams,  which  the  plaintiffs  carried  out  under  his 
direction,  were  outside  of  the  plan  authorized  by  the 
common  council  in  such  a  sense  as  to  defeat  the  plain- 
tiffs' right  to  recover." 
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"If  the  power  of  the  city  to  purchase  were  ex- 
I)e6sly  limited  to  the  exact  area  of  land  laid  down  on 
the  land  plan  or  the  ontline  of  the  reservoir  submitted 
to  the  common  council,  the  objection  of  the  defendant's 
counsel  would  be  a  serious  one,  as  affecting  the  title  to 
the  pond  and  the  other  additional  land  thus  acquired. 

"  Upon  that  objection  being  first  made,  we  doubted 
whether  the  power  was  not  thus  limited.  A  full  and 
careful  examination  has  removed  that  doubt  and  satis- 
fied us  that  the  act  of  1871  contained  authority  to  the 
water  board,  in  the  name  of  the  city,  to  make  the  pur- 
chase actually  made,  and  that  its  power  was  not  there 
thus  limited. 

"Section  1,  after  requiring  the  water  and  sewerage 
commissioners  to  carry  out  the  plan  of  the  reservoir  at 
an  expense  not  exceeding  $1,400,000,  declares  that,  *  to 
that  end,'  that  is,  in  order  to  carry  out  the  plan  of  the 
reservoir,  '  the  commissioners  shall  acquire,  in  the 
name  of  the  city,  the  title  to  such  lands,  ponds  and 
streams  as  may  be  necessary  therefor ;'  not  such  lands, 
ponds  and  streams  as  are  laid  dowil  or  described  ii 
said  plan,  but  such  as  shall  *  he  necessary '  to  carry 
out  the  plan.  The  carrying  out  of  the  plan  was  one 
thing  ;  the  acquisition  of  the  lands,  ponds  and  streams, 
necessary  therefor,  was  another,  connected  with  the 
first,  but  to  be  accomplished  independently  of  and 
preliminary  to  it. 

"  The  power  is  certainly  not  in  terms  limited  to  a 
specific  quantity  of  land.  We  do  not  think  the  con- 
text, or  the  circumstances  surrounding  the  adoption  of 
the  act,  require  the  narrower  interpretation.  Mr.  Jus- 
tice Babnabd,  in  the  mandamus  case,  and  Mr.  Justice 
Gilbert,  in  the  suit  of  these  plaintiffs  against  the  city, 
both  held  that  the  title  to  the  land  purchased  was  in 
the  city ;  and,  in  the  last  case,  tfae  city  assumed  that 
as  the  foundation  of  its  defense,  and  the  court  held  ac- 
cordingly.    .    .    This  view  of  the  act  is  in  harmony 
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with  the  character  of  the  plans  and  specifications  sub- 
mitted to  the  common  council  as  we  regard  them." 

"Another  defense  is,  that  the  fund  of  $1,400,000  has 
been  exhausted,  and,  therefore,  the  city  is  not  liable 
for  the  balance  due  on  the  contract.  If  the  fact  was  so, 
this  would  be  a  complete  defense,  for  the  liability  of 
the  city  as  a  corporation  is  clearly  limited  to  the  ap- 
propriation of  $1,400,000.  However  morally  just  the 
plaintiffs'  claim  may  be,  that  is  the  limit  to  which  it 
can  be  enforced.  It  is  necessary,  therefore,  to  ascer- 
tain the  state  of  the  appropriation  in  resx)ect  to  the 
right  of  the  plaintiffs  to  charge  it  for  their  comi)ensa- 
tion. 

"  It  appears  by  the  accounts  of  the  comptroller,  and 
also  by  that  of  the  water  board,  that  there  is  an  unex- 
pended balance  of  upwards  of  $57,000  still  in  the 
treasury,  and  in  both  of  those  accounts  are  included 
payments  amounting  to  nearly  $23,000  for  costs, 
charges,  and  expenses  incurred  by  the  permanent 
board  of  water  and  sewerage  commissioners,  under 
section  5  of  the  act  of  May  5,  1870,  in  preparing  a  plan 
to  submit  to  the  common  council  for  furnishing  an 
increased  supply  of  water  for  the  city. 

"No  portion  of  that  sum  is  properly  chargeable 
against  the  fund.  Section  1  of  the  act  of  February  18, 
1871,  directed  the  board  to  carry  that  plan  into  effect, 
limiting  the  expense  thereof  to  $1,400,000,  and  the 
common  council,  on  approving  it,  on  July  11,  1870,  by 
a  resolution  of  that  date,  had  appropriated  the  whole 
of  that  amount  '  for  the  i)ayment  of  the  land  required 
for  the  reservoir  and  the  complete  construction  thereof.' 
This  clearly  should  not  authorize  the  payment  of  any 
part  of  the  appropriation  for  expenses  incurred  for  any 
other  purpose.  Any  diminution  of  the  amount  would 
rednce  the  means  of  carrying  the  plan  into  effect. 
When  the  board  of  water  and  sewerage  commissioners 

submitted  the  plan  to  the  common  council,  it  was 
Vol..  v.— 2 
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accompanied  with  an  estimate  of  the  expense  thereof, 
and  that  showed  that  it  was  estimated  at  $1,393,743. 

^^  It  is,  therefore,  apparent  that  it  was  not  contem- 
plated by  the  common  council  that  the  appropriation 
limited  by  their  resolution  for  the  payment  of  the  land 
required  '  for  the  reservoir  and  the  complete  construc- 
tion thereof,'  should  be  applied  to  the  payment  of 
expenses  already  incurred ;  and  the  legislature,  in 
directing  the  work  to  be  done  and  that  the  expense 
thereof  should  not  exceed  the  sum  of  $1,400,000,  had 
reference  to  future  expenditures  therefor.  And  then, 
by  section  2  of  the  act  of  1871,  make  provision  for 
raising  that  amount  by  a  sale  of  bonds  of  the  city,  to 
be  issued  for  that  purpose.  It,  after  extending  and 
adopting  the  provisions  of  previous  acts  of  the  legisla- 
ture for  the  issuing  of  such  bonds,  and  other  subjects 
to  the  said  act,  so  far  as  they  could  be  made  '  applica- 
ble to  the  purposes  thereof,'  declares  as  follows :  '  The 
proceeds  of  which  said  bonds  shall  be  used  for  the 
payment  of  all  costs,  charges,  and  expenses  autTiorized 
by  this  dcty  as  also  the  costs,  charges,  and  expenses 
heretofore  incurred  by  said  permanent  board  of  water 
and  sewerage  commissioners  for  preparing  the  plan 
aforesaid.'  It  provides  for  the  application  of  the  pro- 
ceeds of  the  bonds  to  the  distinct  and  different  classes 
of  expenditures ;  the  first  applies  to  expenses  author- 
ized by  that  act — ^being  those  to  be  incurred  '  to  carry 
into  effect  the  plan  for  the  furnishing  an  increased 
supply  of  water  for  said  city,  approved  by  a  resolution 
of  the  board  of  aldermen  of  the  said  city,  on  July  11, 
1870 ;'  the  other  relates  and  applies  to  expenses  that 
had,  previous  to  the  passage  of  that  act,  been  incurred 
by  the  board  of  water  and  sewerage  commissioners  for 
preparing  the  plan  aforesaid. 

''There  are  other  payments  charged  against  that 
fund,  which  are,  in  our  opinion,  not  allowable  as 
against  the  plaintiffs.    Some  for  expenses   incurred 
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after  the  contract  for  the  construction  of  the  works  was 
watered  into  on  behalf  of  the  city  with  them,  and 
before  they  were  ordered  to  stop  work,  and  the  rest 
for  expen^tnres  after  he  work  was  stopped." 

Both  parties  appealed  from  the  judgment. 

Wm.  0.  Be  Witt  and  John  JS.  Parsons  ( Wm  0. 
DeWittj  corporation  counsel),  for  the  defendants,  in 
support  of  the  defendants'  appeal, — As  to  the  point  that 
the  recovery  must  be  limited  to  the  amount  of  the  un- 
expended appropriation:  Act  of  February  18,  1871; 
McDonald  v.  Mayor,  &c.  of  N.  Y.,  68  iT.  Y.  23  ;  Dono- 
van V.  The  Same,  33  Id.  291.    That  plaintiffs  were  not 
entitled  to  recover  at  all,  1.  Because  the  contract  was 
invalid :  L.  1862,  200 ;  L.  1866,  143 ;  L.  1859,  924 ;  L. 
1869, 168.    2.  Because  of  failure  to  produce  certificate 
of  acceptance  by  water  board :  Ellis  v.  Mortimer,  1  B. 
&  P.  K  257 ;  McCarren  v.  McNulty,  7  Gray,  139 ; 
Aiken  v.  Hyde,  99  Mass.  183 ;  Goodrich  v.  Van  Nort- 
wich,  43  III.  336 ;  Hunt  v.  Leyman,  100  Mass.  198 ; 
Draper  v.  Jones,  11  Barb.  263 ;   Heron  v.   Davis,  3 
Bosw.  336;  McMahon  v.  N.  Y.  &  Erie  R.  R.  Co.,  20 
jr.  Y.  463 ;  United  States  v.  Robeson,  9  Peters^  319 ; 
Smith  V.  Briggs,  3  Den.  73 ;  Wyckoff  v.  ,  44 

K  Y.  143 ;   Glacius  v.  Black,  50  Id.  145 ;   Grube  v. 
Schultheiss,  4  Daly,  207.     3.  Because  they  cannot  be 
paid  for  work  outside  of  the  plan :  People  v.  Field,  58 
K  Y.  505 ;  Supervisors  v.  Ellis,  59  Id.  620.    And  money 
so  paid  can  be  recovered  back :  Hodges  v.  Buffalo,  n. 
Den.  110 ;  Starin  v.  Town  of  Genoa,  23  If.  Y.  449 ; 
Farmers*  Loan  &  Trust  Co.  v.  Carrol,  5  Barb.  649.; 
Brady  v.  Mayor,  &c.,  2  Bosw.  183,  affi'd  20  If.  Y.  312 ; 
Haughwout  V.  Mayor,  2  Abb.  Ct.  App.  Dec.  345 ;  Dona* 
hue  V.  Mayor,  10  Bun,  37 ;  Bigler  v.  Mayor,  6  Id.  239.; 
McDonald  v.  Mayor,  68  If.  Y.  23. 

In  opposition  to  plaintiffs*  appeal  they  cited,  ^ — ^As  to 
want  of  power  of  the  court  under  the  Code  to  enlarge 
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the  plaintiffs^  jadgment:  Code  of  Civ.  Pro.  §§  1317, 
1320,  1321.  As  to  limit  of  expense  in  executing  plan  : 
L.  1865,  c.  721,  §§  6,  7;  L.  1854,  p.  853,  c.  384,  tit.  3,  § 
15 ;  L.  1862,  p.  204,  §  40 ;  L.  1859,  p.  924,  c.  396,  §§  1, 
10 ;  Matter  of  Second  Ave.  M.  E.  Church,  66  N.  Y.  398. 

Joshua  M.  Van  Cott  and  Benjamin  F.  Tracy  {B. 
F.  Tracy ^  attorney),  for  plaintiffs,  in  supx)ort  of  plain- 
tiffs' appeal, — As  to  the  x>oint  that  the  judgment  shoald 
have  been  for  the  value  of  the  work  done,  and  materials 
furnished :  L.  1855,  p.  601,  c.  333,  §  26 ;  i.  1857,  p.  36, 
c.  22  ;  ii.  1859,  p.  924,  c.  396 ;  L.  1865,  p.  1412,  c.  699 ; 
L.  1869,  p.  168,  c.  97 ;  Z.  1870,  p.  1506,  c.  652,  §§  6,  6 ; 
L.  1871,  p.  56,  c.  47 ;  L.  1675,  p.  249,  c.  258  ;  Sedgw.  on 
Stat.  354,  and  cases  in  foot-note ;  Silver  v.  Ladd,   1 
Wallace,  219 ;  MuUer  v.  Mayor,  63  N.  T.  357-6 ;  Smith 
V.  People,  47  N.  T.  336-7 ;  Sussex  v.  Peerage,  11  (7.  <fe 
F.  86 ;  Newell  v.  People,  7  N.  T.  97 ;  McCluskey  v. 
Cromwell,  11  Id.  593 ;  Com.   Dig.   Parliament,   11  ; 
People  V.  Clute,  63  Barh.  356  ;  Tonnele  «.  Hall,  4  N. 
T.  144;  People  v.  Utica  Ins.  Co.,  15  Johns.  358,  380 ; 
Butterfield  v.  Rudd,  58  N.  T.  489,  490.    As  to  ratifica- 
tion by  act  of  1875  of  what  had  been  done  in  excess :  66 
N.  T.  261 ;  Cooley  on  Const.  L.  374-0  ;  Dillon  on  Mun. 
Ctyrp.  46;  Ang.  &  A.  on  C(yrp.  §  264  a;  19  N.  Y. 
218  ;  21  Wis.  217 ;  5  Otto,  644  ;  Brown  v.  Mayor,  63  N. 
Y.  239,  and  cases  cited  by  counsel ;  Nelson  n.  Mayor, 
Id.  535,  545 ;  Thomson  n.  Lee  County,  3  Wallace,  327, 
831 ;  Campbell  v.  City  of  Kenosha,  5  Id.  195 ;  Super- 
visors v.  Schenck,  Id.  TTi ;  City  v.  Lamson,  9  Id.  478, 
485;  Union  Pac.  R.  R.  Co.  iJ.Hall,  1  Otto,  343,  353; 
Hasbrouck  n.  City  of  Milwaukee,  21  Wis.  217 ;  Dillon 
on  Mun.  Corp.  %%  46,  385 ;  People  ex  rel.  McLean  t?. 
Plagg,  46  N.  Y.  401,  406.     As  to  excess  having  been 
condoned,  the  obligation  incurred  became  a  valid  debt : 
Ang.  &  Ames  on  Corp.  %  264  a ;  White  Water  Canal 
Co.  D.  Yalette,  21  Hovi.  U.  8.  414 ;  People  v.  Brooklyn, 
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22  Barb.  404 ;  8ed.gw.  on  Stat.  631 ;  Sibley  v.  City  of 

JIfobile,  4  Am.  L.  Times  R.  N.  8.  226  ;  City  of  Galena 

»•  Amy,  6  TTaZZ,  708 ;  High  on  Eq.  Rem.  §  397  ;  Super- 

''isors  V.  United  States,  4  Wall.  435  ;  Marsh  «.  Town  of 

kittle  Valley,  64  N.  T.  112 ;  Cummings  v.  Brooklyn, 

^1  Paige^  696;   Beard  v.  Brooklyn,   31  Barh.  142; 

^Idwin  V.  City  of  Oswego,  1  Ahh.  Ct.  App.  Dec.  62 ; 

flines  V.  City  of  Lockport,  50  N.  T.  239 ;  Messenger 

*•  City  of  Buffalo,  21  Id.  196  ;  Clark  v.  Miller,  54  Id. 
^28 ;  Dannat  t.  Mayor,  66  Id.  689 ;  United  States  «. 
^fk  County,  6  The  Reporter,  131 ;  68  iV:  F.  114 ;  61 
*^-  401.  As  to  court  increasing  the  amount  of  the  judg- 
""leiit :  66  Id.  606,  617  ;  Oode,  %  1317 ;  Andrew  v.  N.  J. 
Steamboat  Co.,  11  Hun,  490;  Edwards  v.  Aberayon 
*^t.  Ins.  Co.,  L.  R.  1  Q.  B.  Div.  663,  681 ;  Browning 
*■  I*rov.  Ins.  Co.  of  C&i^&da,  L.  R.  6  Privy  Council 
^>^als,  263,  376;  Alvord  v.  United  States,  6  Otto, 

^>  359 ;  Lee  t.  Adsit,  37  N.  Y.  78,  98 ;  Canady  v. 

r'e^T,  56  Id.  453,  466 ;  reported  below  in  36  N.  Y. 

f^^^r.  Ct.  (J.  &  8.)  423 ;  Millard  v.  McMullin,  68  JV. 

il  ^^,  355  ;*  Hannahs  v.  Hannahs,  Id.  610,  613 ;  12 

*'^-  '^36 ;  28  Id.  508 ;  46  Id.  627 ;  57  Id.  560 ;  69  Id. 

In  opposition  to  defendant's  appeal  they  cited, — 
as  to  there  being  no  fraud  :  Greene  v.  City,  60  N.  Y. 
303 ;  People  v.  Van  Nort,  64  Barb.  206  ;  Earl  v.  Peck, 
64  N.  Y.  696 ;  Worth  v.  Case,  42  Id.  362  ;  Sherman  v. 
Mayor,  1  Id.  316.     As  to  i)erformance  of  contract : 
Clark  V.  United  States,  6  Wall.  643,  547.     As  to  want 
of  final  estimates,  and  certificate  being  excused  by  de- 
fendants stopping  further  execution  of  the  contract : 
Hochter  v.  Delatour,  20  Mng.  L.  &  Eq.         ;  Burtis  v. 
Thompson,  42' iV:  Y.  246 ;  Shellington  «,  Howland,  53 
Id.  372 ;   People  «.  Bartlett,  3  Hill,  570 ;   Heine  «. 
Meyer,  61  N.  Y.  171 ;  Niblo  v.  Binsse,  3  Abb.  Ct.  App. 



*  Reported  below  in  5  Rwi^  573. 
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I>€c.  375 ;  Omaha  v.  Hammond,  4  Otto,  08 ;  McMahon 
V.  Erie  R.  Co.,  20  JST.  T.  463  ;  Bowery  Bank  v.  Mayor, 
63  Id.  339  ;  Phillips  v.  Seymore,  1  Otto,  663 ;  Thomas 
V.  Pleury,  26  iV;  F.  26 ;  Devlin  v.  Second  Ave.  B.  R. 
Co.,  44  Barb.  81,  84.  As  to  voluntary  payments : 
Knowlton  v.  Congress,  &c.  Spring  Co.,  67  iT.  T.  618  ; 
Flower  v.  Lance,  50  Id.  603,  610  ;  R.  R.  Co.  v.  Marsh, 
12  Id.  308  ;  Parish  v.  Wheeler,  22  Id.  494 ;  Whitney 
Arms  Co.  v.  Barlow,  63  Id.  62 ;  Supervisors  v.  Ellis, 
69  Id.  620.     • 

By  the  Court. — Neilson,  Ch.  J. — ^The  appeal  by 
the  defendant  brings  up  the  question  whether  the 
referees  erred  in  ordering  the  judgment  that  was  en- 
tered; the  appeal  by  the  plaintiffs,  the  question 
whether  the  referees  should  have  directed  judgment 
only  for  an  amount  equal  to  the  unexpended  part  of 
the  original  appropriation,  and  if  not,  the  further 
question  whether  we  have  the  power  to  modify  the 
judgment  by  ordering  that  it  be  increased  to  the  sum 
found  due. 

We  take  up,  as  first  in  order,  the  case  on  the  de- 
fendant's  appeal. 

The  legislature  had  imposed  upon  the  permanent 
board  of  water  and  sewerage  commissioners  the  duty 
of  preparing  and  submitting  to  the  common  council  of 
the  city  of  Brooklyn  a  plan  for  furnishing  an  increased 
supply  of  water  for  the  city,  including  such  extension 
of  the  present  works  and  the  construction  of  such 
further  reservoirs,  conduits  and  other  structures  as 
might  be  necessary  for  that  purpose,  together  with  an 
estimate  of  the  probable  cost  thereof,  and  directed 
them  to  acquire,  in  the  name  of  the  city,  the  title  to 
such  lands,  ponds  and  streams  as  might  be  necessary 
{Lawso/1870,cli.652). 

A  plan  was  prepared,  submitted  to  the  common 
council,  and  approved. 
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By  another  statute  the  commissioners  were  directed 
to  carry  that  plan  into  effect,  and  to  cause  the  neces- 
sary work  to  be  done.  The  direction  in  the  former 
act  as  to  acquiring  the  necessary  lands,  &c.,  was  re- 
peated, and  authority  given  to  the  city  to  issue  bonds 
{Laws  of  1871,  ch.  47). 

Before  proceeding  to  contract  for  the  work,  and 
upon  the  advice  of  the  chief  engineer,  Mr.  Adains,  the 
commissioners  obtained  from  contractors  estimates  and 
bids  for  the  different  kinds  of  work  proposed  to  be 
done,  but  the  engineer  advised  the  commissioners  not 
to  accept  either  of  the  bids,  as  the  price  charged  for 
excavation  was  considered  too  high.  He  stated  that 
the  bid  of  Kingsley  &  Keeney  was  the  lowest  of  the 
five  estimates  received,  and  that,  if  they  would  reduce 
the  charge  for  excavation  to  fifty-five  cents  per  cubic 
yard,  the  contract  should  be  given  to  them ;  that  their 
bid  would  then  be  $44,675  lower  than  that  of  either  of 
the  other  parties,  and  in  that  statement  and  recom- 
mendation, Mr.  Kirkwood,  the  other  engineer,  con- 
^^n^.  The  proposed  reduction  having  been  assented 
^>  the  agreement  under  which  these  plaintiffs  have 
P^i'formed  work  and  furnished  materials,  as  found  by 
*^^  referees,  was  executed,  under  date  of  January  9, 

1872. 

The  first  question  is  as  to  the  validity  of  that  agree- 
ment. 

There  was  no  call  for  bids  with  a  view  to  public 
competition,  nor  need  there  have  been.  A  board  of 
commissioners  charged  with  the  duty  of  contracting 
could  do  so  as  at  the  common  law,  save  when  expressly 
directed  and  restrained  (Hobert  v.  City  of  Detroit,  17 
Mich.  246  ;  MiUer  v.  City  of  Milwaukee,  14  Wis.  642).* 


♦  In  MiUcr  r.  Milwaukee  (14  WUc.  642,  [1861]),  opinion  by  Dixon, 
Ch.  J.,  it  was  held  that  the  general  powers  possessed  by  municipal 
corporations  at  common  law,  these  words  occurring  in  the  defendants* 
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From  the  course  of  legislation  with  us,  it  appears  that 
this  board,  in  letting  out  work  of  this  class,  was  under 
no  prescription  as  to  inviting  competition.  It  is  to  be 
further  observed  that  the  acts  of  1870  and  1871,  before 
referred  to,  left  the  commissioners  to  contract,  with 
such  observances,  and  in  such  forms,  as  might  be  found 
expedient.  That,  in  such  a  case,  competing  contract- 
ors need  not  be  called  in,  was  determined  in  Greene  v. 
Mayor,  &c.  of  New  York  (60  JUT.  T.  803).  This  view 
disposes  of  one  element  of  the  objection  that  changes 
were  made  in  the  specifications  after  the  several  pro- 
posals had  been  put  in,  and  before  the  contract  was 
signed.  In  the  absence  of  fraud  it  is  not,  in  a  legal 
sense,  material  whether  all  the  proposing  contractors 
saw  the  specifications,  as  modified,  or  not.  As  the 
commissioners  could  legally  enter  into  the  contract 

charter,  was  sufficient  to  authorize  it  to  contract  to  build  a  break- 
water to  preserve  certain  streets  from  being  destroyed  by  the  action 
of  the  waters  of  the  lake. — Dixon,  J.,  says  : 

'*  We  are  of  opinion  that  the  counselors  and  aldermen  possess  the 
power,  and  that  it  was  rightly  exercised.  Municipal  corporations  are 
instituted  for  the  advancement  and  regulation  of  trade,  the  local  ad- 
ministration of  justice,  and  the  better  government  of  their  particular 
vicinities.  And  for  these  purposes  they  are  by  the  common  law^  in- 
vested  with  the  power  of  making  ordinances  and  by-laws.  WUlcock 
on  Man,  Corp,  10  (12  Law  Library^  10).  They  may  also  elect,  govern, 
and  remove  their  members,  and  regulate  their  franchises  and  property. 
Id,  298  (12  Lnw  LibroLry^  164).  They  possess  power  to  lay  out, 
open  and  repair  streets  and  highways,  to  establish  companies  to  pro- 
tect the  property  of  the  citizens  from  destruction  by  fire,  and  to  levy 
taxes  to  defray  the  expenses." 

In  Sturtcvant  o.  Alton,  8  McLean^  893  (1844,  opinion^  by  McLsAir, 
J.), — Udd^  that  a  municipal  corporation  having  power  to  grade 
streets,  has  necessarily  power  to  make  contracts  respecting  the  same 
and  every  incidental  power  necessary  thereto. 

In  Rome  «.  Cabot,  28  Geo.  50  (1859,  opinion  by  Lumkin,  J.), — 
Ueldy  that  the  construction  of  water-works  is  within  the  general 
power  conferred  on  a  municipal  corporation  to  make  all  contracts 
which  they  deem  necessary  for  the  welfare  of  the  city. 
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without  calling  in  competitors,  they  conld  do  so  with- 
out recalling  them. 

The  charges  of  fraud,  collusion,  conspiracy  and 
favoritism  set  up  in  the  answer  to  impeach  the  contract 
and  what  was  done  under  it,  appear  to  have  been  duly 
considered  by  the  referees.  In  their  opinion  they  dis- 
cuss the  matter,  and  in  their  rei)ort  find  that  there  was 
no  proof  to  support  those  charges.  I  have  carefully 
gone  over  and  analyzed  the  testimony  and  the  papers 
in  these  appeal  books,  and  sought  to  apprehend  the 
force,  effect  and  relation  of  the  circumstances,  and  am 
satisfied  that  the  referees  were  correct  in  the  conclusion 
stated  by  them. 

As  the  city  could  not,  in  the  exercise  of  its  inherent 
^d  implied  powers,  pledge  its  credit  in  acquiring  and 
^proving  lands  outside  of  the  city  limits,  the  legisla- 
^^e  direction  given  was  to  be  respected ;  this  contract 
^  framed  as  to  carry  out  substantially  the  purpose  of 
the  legislature.    It  was  as  the  case  of  an  agent  acting 
®^  the  instructions  of  a  principal.    As  suggested  by 
^^®  of  my  brethren  on  the  argument,   a  corporate 
^'^^hority  to  expend  $1,400,000  would  not  support  an 
^^^^ment  to  pay  $2,000,000,  and  the  parties  acting 
^%t^  bound  to  know  the  terms  of  the  statute.    In  this 
'W)ilit  of  view,  it  is  material  that  the  probable  expense 
ot  the  work,  as  estimated  and  reported  by  the  engineer, 
including  the  cost  of  300  acres  of  land  at  Hempstead, 
wM  $1,393,743,  and  that  the  work  was  let  to  the  plain- 
tiffs for  a  less  sum.    It  further  appears  that,  with  the 
damages  assessed  and  paid  for  the  additional  land,  the 
whole  expenditure,  as  proposed,  was  within  the  limit 
of  $1,400,000.    We  have  no  means,  nor  had  the  ref- 
erees, of  revising  those  estimates,  no  evidence  tending 
to  show  that  the  parties  had  reason  to  doubt  their  cor- 
rectness. 

As  the  arrangement  for  the  work  did  not  involve 
the  exercise  of  power  greater  than  had  been  conferred 
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cm  the  city,  the  contract  was  valid  and  could  have  been 
enforced. 

The  questions  raised  on  the  argument  relate  to  what 
was  done  under  the  contract  as  well  as  to  the  contract 
itself.  The  learned  counsel  for  the  defendant  claim 
that  the  plan  approved  by  the  common  council,  July 
11, 1870,  should  have  been  adhered  to  strictly ;  that  de- 
partures from  and  extensions  of  it  were  without  au- 
thority. The  land  area  in  that  plan  having  been  fixed 
at  300  acres,  it  is  not  easy  to  reconcile  the  restrictive 
policy  now  suggested  with  the  authority  given  by  the 
act  of  1871  to  acquire,  in  the  name  of  the  city,  the  title 
to  such  lands,  streams  and  ponds  as  might  be  neces- 
sary. Nor  can  we  reconcile  that  policy  with  the  ex- 
tension of  that  land  area  from  the  300  acres  thus  stated, 
to  more  than  500,  including  the  so-called  Nichols  pond, 
now  a  part  of  the  reservoir.  The  city  acquired  and 
paid  for  the  increased  quantity  of  land,  and  in  resist- 
ing in  the  supreme  court  the  plaintiffs'  application  for 
an  injunction,  and  in  showing  cause  for  a  mandamus 
against  the  water  board,  prevailed  by  alleging  that  the 
title  to  the  land  had  been  duly  acquired,  and  claiming 
the  consequent  right  of  possession.  It  is  quite  ap- 
parent that  yet  more  land  might  have  been  taken 
under  the  act  of  1871,  had  that  been  necessary.  It 
would  seem,  therefore,  that  neither  the  legislature  nor 
the  city  intended  to  adhere  very  closely  to  the  plan  of 
July,  1870.  The  extension  of  the  land  and  of  the 
water  area  may  not  have  been  of  equal  necessity  or 
importance,  but  the  power  and  the  election  to  do 
either  deserve  attention  in  considering  the  claim  now 
presented  on  behalf  of  the  defendants.  That  claim,  if 
sound  and  enforced,  would  disaffirm  the  title  of  the 
city  to  the  land  except  the  300  acres,  as  well  as  prevent 
a  recovery  for  work  done  thereon,  and  would  justify 
the  reclamation  of  the  money  paid  for  what  is  now 
alleged  to  be  an  excess  of  labor  and  an  excess  of  Lind. 
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The  argument  in  support  of  a  theory  apparently  so 
inconsistent  and  inequitable  depends  upon  the  sense 
in  which  the  word  "plan"  is  to  be  taken,  upon  the 
terms  of  the  contract,  upon  the  necessity  there  may 
have  been  for  the  changes  and  extensions  made,  and 
upon  the  relation  of  the  city  to  the  property  and  to 
the  persons  in  charge  of  and  directing  the  work. 

It  appears,  from  the  proofs  in  the  case,  that  several 
methods  for  securing  an  increased  supply  of  water  for 
the  city  had  been  proposed  prior  to  the  legislation  to 
which  we  have  referred.  That  of  a  storage  reservoir 
was  finally  approved.  That  was  the  plan  which  the 
act  of  1871  directed  to  be  carried  out,  and  the  word 
plauj  thus  used,  distinguishes  this  method  from  the 
other  projects  which  had  been  suggested.  The  legis- 
lature intended  that  the  title  to  the  necessary  land,  300 
acres  or  more,  should  be  acquired,  that  the  Hempstead 
reseiToir  should  hold  one  thousand  million  gallons  of 
water,  and  taking  the  statute  as  it  reads,  cost  not  to 
exceed  fourteen  hundred  thousand  dollars.  Of  the 
mere  details  of  the  work  and  materials,  how  much  of 
each  and  how  applied, — matters  depending  upon  prac- 
tical skill  and  experience, — the  legislature  could  not 
well  have  taken  cognizance. 

We  might  agree  with  the  learned  counsel  for  the  de- 
fendant, if  it  were  material,  that  a  municipal  corpora- 
tion cannot  be  held  on  an  implied  undertaking.  But 
here  was  an  express  agreement,  So,  too,  if  we  over- 
look cases  like  the  Harlem  (Jaslight  Co.  v.  Mayor, 
&c.  of  New  York,  33  iV:  Y.  309,  and  Mailer  v.  The  same, 
63  Id.  353,  we  might  agree  that  ''  the  princii)le  of 
quantum  meruii  cannot  be  applied."  But  the  prices 
for  this  work  were  fixed,  and  the  method  of  fixing 
the  prices  of  extra  work,  if  any,  prescribed.  So 
also,  we  accept  the  definition  of  the  word  ''specifica- 
tion" as  given  on  the  argument.  But  the  criticism  is 
of  no  moment.    The  paper  called  a  specification  had 
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been  accepted  by  the  board  of  city  works,  and  by  the 
common  councU,  and  incorporated  in  the  contract- 
In  it,  the  right  to  make  changes  was  reserved  to  the 
city,  and  of  new  and  substituted  work  there  could 
have  been  no  specific  account  or  enumeration.  There 
can  be  no  doubt  as  to  the  legality  of  such  a  reserva- 
tion, and  of  the  plaintiflEs'  covenant  to  carry  out  the 
work  as  directed.  It  was  stipulating  in  the  manner 
often  found  expedient  between  individual  contractors. 
But  it  does  not  appear,  from  the  proofs,  that  the 
changes  in  the  work  were  made  at  the  instance  or  by 
the  procurement  of  the  plaintiffs,  and  such  is  the  find- 
ing of  the  referees. 

According  to  the  thirteenth  section  of  the  specifica- 
tions, the  dam  at  the  southern  end  of  the  reservoir  was 
to  be  placed  on  such  ground  as  the  engineer  should 
direct.  It  was  placed  about  .200  feet  further  south 
than  had  been  at  first  contemplated.  That  added  to 
the  space  within  the  reservoir,  but  not  to  the  expense 
of  construction.  The  same  section  provides  for  an  inter- 
mediate.dam,  ^'  should  such  division  dam  be  considered 
necessary."  It  was  not  found  to  be  necessary,  and 
was  abandoned,  thus  avoiding  an  expense  of  from 
$230,000  to  $240,000,  and,  as  the  referees  find,  without 
prejudice  to  the  reservoir.  It  was  well  that  the  ques- 
tions as  to  the  location  of  one  dam  and  the  building  of 
the  other  were  held  for  mature  consideration.  But 
had  it  been  otherwise,  the  objections  that  disi)ensing 
with  a  useless  dam,  and  removing  the  other  to  a  better 
site  than  that  first  selected,  were  departures  from  the 
plan,  would  not  be  entitled  to  much  respect. 

The  propriety,  and,  in  an  undertaking  of  this  ex- 
tended character,  the  necessity  of  reserving  the  right 
to  make  changes  in  the  construction  and  work  clearly 
appear  in  relation  to  the  dam  at  the  Nichols  pond« 
That  dam  was  to  have  been  the  northern  boundary  of 
the  reservoir.    It  gave  way,  was  repaired,  gave  way 
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again,  and  was  found  to  have  no  stability  whatever. 
In  his  testimony,  Mr.  Probasco,  the  resident  engineer, 
describes  its  rickety  condition.  It  was  liable  to  be 
swept  into  the  reservoir  by  freshets.  A  deposit  of 
"black  muck"  found  in  the  pond,  impure,  if  not 
poisonoos,  would  also  be  swept  into  the  reservoir. 
Thus  it  was  that  Nichols'  pond,  by  its  own  force  and 
condition  rather  than  by  the  election  of  the  commis- 
sioners and  of  the  engineers,  became  a  part  of  the 
reservoir,  and  the  excavations  made  by  the  plaintiffs, 
in  obedience  to  the  directions  given  and  to  the  terms  of 
their  covenant,  were  necessary,  if  not  unavoidable. 
That  work  was  a  mere  incident  to  the  construction  of 
the  reservoir,  as  much  so  as  the  removal  of  a  land- 
slide would  be  to  that  of  a  canal.  It  was  fairly  within 
the  statute  which  directed  that  the  necessary  work 
should  be  done,  and  it  would  be  a  reproach  to  the  law 
if  the  stipulated  compensation  could  be  withheld. 

One  of  the  most  delicate,  if  not  difficult  questions 
arising  in  the  course  of  the  work  had  relation  to  the 
height  of  the  new  dam,  and,  of  necessity,  to  that  of  the 
water  to  be  held  by  it.  In  what  is  called  the  plan,  the 
flow  line,  representing  the  surface  of  the  water,  the 
reservoir  being  full,  was  put  at  thirty-two  feet  above 
the  tide.  Many  citizens,  including  Mayor  Kalbfleisch, 
were  apprehensive  that  the  dam,  built  at  the  height 
required  by  that  flow  line,  would  not  be  safe.  So,  after 
much  consideration  by  the  engineers,  the  line  was  low- 
ered from  thirty-two  to  twenty-nine,  the  dam  to  be 
conformed  to  that  reduction.  The  consequences  were 
an  increased  amount  of  excavation  at  great  exi^ense, 
the  saving  of  the  cost  of  building  a  portion  of  the 
dam  three  feet  high  and  fourteen  hundred  feet  long, 
the  contributions  of  water  from  the  springs  reached  by 
the  deeper  excavations,  and  the  unquestioned  benefit 
of  a  dam  safer  and  more  durable  than  it  would  other- 
wise have  been. 
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The  learned  counsel  for  the  defendants  claim  that 
the  flow  line  was  thus  lowered  three  feet  without  au- 
thority, and  that  there  should  be  no  recovery  for  the 
extra  excavations.  We  cannot  accept  that  view.  The 
general  authority  to  make  changes  in  the  work  would 
have  been  sufficient,  but  the  thirteenth  section  of  the 
specifications  expressly  provided  that  the  dam  should 
be  constructed  "in  every  way  in  accordance  with  his 
(the  engineer's)  instructions,"  and  it  is  apparent  that, 
to  lower  the  dam  at  all,  involved  the  necessity  of  hav- 
ing the  flow  line,  or  the  surface  of  the  water,  lowered 
to  the  same  extent.  Then,  too,  that  question  was  one 
which  the  engineer  only  could  understand  and  prop- 
erly determine. 

All  the  changes  made  irf  the  work  have  been  fully 
stated  and  considered  by  the  referees.  After  careful 
deliberation,  we  agree  with  them  that  "the  chief  en- 
gineer deemed  each  and  every  one  of  those  changes  to 
be  necessary  and  proper,  and  in  directing  them  to  be 
made,  he  acted  in  good  faith ;  and  none  of  the  changes 
were  directed  or  made  with  the  intention  of  increasing 
the  profits  of  the  plaintifl's,  or  for  the  purpose  of  bene- 
fiting them  in  any  manner;"  that  "the  additions, 
omissions  and  changes  did  not,  nor  did  either  of  them, 
change  the  substantial  plan  for  furnishing  an  increased 
supply  of  water  for  the  city  of  Brooklyn,  adopted  by 
the  common  council,"  and  that  "none  of  the  changes 
made  by  Colonel  Adams,  which  the  plaintiffs  carried 
out  under  his  direction,  were  outside  of  the  plan  au- 
thorized by  the  common  council  in  such  a  sense  as  to 
defeat  the  plaintiff's  right  to  recover." 

We  have  had  occasion  to  say  that  the  contract  was- 
valid  and  could  have  been  enforced.  The  case  of 
Clark  t).  Mayor,  &c.  of  New  York,  4  N.  T.  338, 
would  suffice  to  show  that  agreements  in  such  form 
are  not  regarded  with  disfavor.  It  was  there  held 
that,  in  a  contract  as  to  a  section  of  the  Croton  aque^ 
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dnct,  a  public  work,  the  right  to  maka  alterations  in 
the  form  and  dimensions  of  it  cotlld  be  reserved,  and 
that  the  contractors  were  bound  to  carry  out  such 
changes,  and  migtat  recover  for  the  work  done.  In 
that  case,  as  in  this,  the  work  had  been  stopi)ed  by 
the  eommissioners  before  its  completion  (See  also, 
£BiiS8er  v.  City  of  Burlington,  42  lowa^  378,  and  Har- 
rington V.  Mayor  of  New  York,  10  Buiij  248). 

These  plaintiffs  were  at  work  on  the  dam  when  they 
were  directed  to  quit :  in  the  expressive  language  of  the 
referees,  "  were  driven  from  it."  That  order,  which 
plaintiffs  were  bound  to  obey,  as  the  city  had  the  right 
to  take  possession  of  its  property,  was  given  under  the 
erroneous  impression  that  the  money  appropriated  for 
the  work  had  been  exhausted.  It  would  seem  that 
the  dam  had  been  nearly  completed.  We  take  ex- 
tracts, as  to  the  state  of  the  excavation  and  of  the 
dam,  from  the  deposition  of  Mayor  Schroeder  used 
before  the  supreme  court,  and,  as  matter  of  record, 
before  the  referees.  Thus  he  says,  "  That  such  excava- 
tion is  complete  to  the  extent  requisite  to  the  holding 
of  1,000,000,000  of  gallons  of  water,  but  the  stone  wall 
or  dam  has  been  erected  to  the  height  of  only  twelve 
feet,"  .  .  .  ''and  all  that  is  necessary  in  order 
to  attain  the  object  for  which  the  said  reservoir  was 
constructed,  and  to  develop  its  full  efficiency,  is  to 
complete  said  stone  wall  or  dam,  which  can  be  done  at 
a  cost  not  exceeding  $20,000."  General  Slocum,  presi- 
dent of  the  board  of  city  works,  gave  a  like  estimate 
of  the  cost.  They  were  both  speaking,  no  doubt,  with 
reference  to  the  reduced  prices  of  labor  in  the  market. 
In  the  contract  which  they  afterward  gave  to  Brady, 
he  undertook  to  finish  the  dam,  build  the  gate-house 
and  other  necessary  works  connected  with  the  dam, 
for  $22,799.60.  At  the  time  the  plaintiff's  work  was 
stopped  there  was  more  than  $67,000  of  the  appropria- 
tion in  the  treasury,  and  other  sums  had  been  misap- 
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plied.*  It  thus  apx)ears  that  at  the  prices  fixed  for  the 
work  by  the  contract,  the  money  remaining  for  use 
was  more  than  sufficient  to  have  paid  for  completing 
the  dam,  and  that,  even  on  the  theory  that  the  ex- 
penditure should  not  exceed  the  appropriation,  the 
defendant  put  an  end  to  the  contract  without  cause ;  in 
other  words,  elected  to  make  default,  f 

We  are  disposed  to  hold  firmly  to  the  distinction 
which  exists  between  municipal  and  other  corporations 
in  respect  to  inferences  or  imputations  of  assent, 
adoption,  ratification,  and  the  like.  But  there  are  cer- 
tain rules  of  conduct,  principles  so  equitable  as  to  com- 
mand almost  universal  respect,  worthy  of  observance 
by  a  municipal  government.    In  contracting  for,  and 


*  Where,  under  the  provisions  of  a  city  charter,  a  contractor  is  only 
payable  out  of  a  particular  fund,  the  city  will  be  liable  to  him  if  that 
fund  is  misappropriated  by  the  common  council.  Lansing  v.  Van 
Gorder,  24  Mich.  456.     And  see  6  Id,  51. 

A  warrant  for  the  payment  of  a  sum  named,  **out  of  money  in  the 
treasury  not  otherwise  appropriated,** — Heldy  to  mean  that  the  pay- 
ment should  be  made  out  of  money  not  appropriated  to  special  pur- 
poses, and  that  the  creditor  need  not  show  that  there  was  money  in 
the  treasury,  before  suing,  as  the  county  was  liable,  whether  there 
was  any  there  or  not.     Campbell  v,  Polk,  8  Iowa,  467. 

Where  money  belonging  to  the  drainage  fund  of  a  town  has  been 
paid  to  the  treasurer  thereof  it  continuas  to  be  in  the  town  treasury 
in  contemplation  of  law  until  legally  paid  out  therefrom ;  and  the  fact 
that  the  supervisors  had  used  it,  without  legal  authority,  for  another 
purpose,  before  entering  into  a  contract  for  drainage,  will  not  relieve 
the  town  from  liability  on  such  contract.  Hohl  v,  Wcstford,  33  WU, 
324. 

t  Where  a  contractor  to  erect  a  public  building,  after  the  dismis- 
sion of  the  committee  through  wliom  the  contract  was  made,  and  a 
rescission  of  the  order  appointing  it,  and  notice  by  the  justices  not 
to  go  on  with  the  building,  still  continued  to  act  under  such  com- 
mittee, and,  by  its  direction,  made  material  departures  from  the  speci- 
fications of  the  contract, — Held,  that  he  forfeited  his  right  to  recover 
the  price  agreed  on  in  the  contract.  McCoy  o.  Harnett,  8  Jo)ie$  (i^ 
0.)  L.  272. 
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carrying  on  the  improvement  in  question,  the  corpor- 
ate authority  of  the  city  was  vested  in  the  common 
councU  and  the  permanent  board  of  water  and  sewer- 
age commissioners.    But,  during  the  preparation  for 
and  the  progress  of  this  work,  in  the  order  of  official 
succession,   three    distinguished    citizens,    neither   of 
them  wanting  in  experience  or  in  zealous  attention  to 
public  affairs,  represented  the  city  in  its  highest  de- 
partment.   Moreover,  the  persons  appointed  to  have 
supervision  of  this  work,  and  whose  directions  the 
contractors  were  bound  to  follow — several  competent 
engineers — ^were  the  agents    of   the  city,   and  there 
never  had  been  a  time  when  the  city,  owning  the  land, 
could  not  have  taken  more  immediate  charge  of  the 
work  with  the  same  right  as  on  the  day  when  the  con- 
tractors were  dismissed.    If  the  work  imposed  by  the 
enforced  inclusion  of  the  Nichols  pond  was  not  to  be 
paid  for  it  would  have  been  fair  and  seemly  to  inter- 
vene at  an  early  day.    The  city  could  not,  indeed,  be 
estopped   by  its  silent  acquiescence,   as  the   citizen 
niight  be,  but  there  is  a  strong  equity  in  favor  of  mak- 
ing compensation  for  work  performed,  as  the  referees 
find,  in  good  faith,  in  pursuance  of  the  agreement  and 
of  the  exactions  of  the  defendant's  agents. 

The  referees  state  that  there  was  substantially  no 
dispute  before  them  as  to  the  performance  of  the  work 
and  the  furnishing  of  the  materials,  as  claimed  in  the 
plaintiffs'  bill  of  particulars.    On  the  argument  before 
us  one  of  the  learned  counsel  for  the  defendant  made 
a  like  statement,  with  the  suggestion  that,  for  that 
reason,  a  compulsory  reference  should  not  have  been 
ordered.    It  is  well  known  that  the  application  to  refer 
would  not  have  been  granted  if  it  could  have  been  fore- 
seen that  the  case  would  be  thus  tried  on  the  mere 
questions  as  to  the  liability  of  the  defendant,  or  if  a 
stipulation,  admitting  the  account  as  stated,  but  re- 
serving the  other  questions,  had  been  filed.    But  the 

Vol.  V.  -3 
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court  was  constrained  to  send  the  case  to  the  referees, 
as  the  account  for  work  and  materials,  and  the  amount 
thereof,  were  put  in  issue  by  the  pleadings  (See  opinion 
thereon  in  1  Abb.  New  Cas.  108). 

The  referees  find  that  there  remains  unpaid  to  the 
plaintiffs  on  account  of  the  work,  after  the  deduction 
of  payments,  the  sum  of  $167,799.77,  irrespective  of 
interest.  That  is  a  finding  of  fact,  and  cannot  be  re- 
garded as  against  the  weight  of  evidence.  It  was 
strictly  in  accord  with  the  proofs,  and  we  have  no 
power  to  reverse  it.    It  must,  therefore,  stand. 

I  am  of  opinion  that  the  referees  were  correct  in 
stating  the  account  of  sums  which  were  to  be  regarded 
as  misapplied,  and  in  the  restorations  thus  made  to 
the  fund.  They  regarded  that  fund,  the  $1,400,000,  as 
the  limit  of  the  appropriation  for  this  work,  and  found, 
as  a  necessary  result,  that  the  judgment  in  this  action 
could  only  be  entered  for  the  balance  thereof  remain- 
ing unapplied,  with  interest.  The  defendant  prevails 
thus  far,  and  that  determination,  in  a  strictly  legal 
sense,  was  correct.  We  concur  with  the  referees  and 
with  the  defendant's  counsel  in  their  construction  of 
the  act  of  1871  in  respect  to  the  limit  of  the  appropria- 
tion. Whatever  ground  of  complaint  the  plaintiffs 
may  have,  regarding  the  amount  of  the  judgment  as  in- 
adequate, the  defendant  has  no  legal  cause  to  complain. 
It  cannot  be  said  that  the  contract  was  ultra  vires^  as 
if  it  provided  for  an  expenditure  greater  than  the  ap- 
propriation.*   If  the  limited  amount  of  the  judgment 

*  other  cases  heretofore  referred  to,  it  will  be  seen,  do  not  sustain 
the  view  that  a  municipal  contract  is  void  as  uUra  vire»,  because  it  re- 
quires more  money  than  had  been  appropriated ;  and  this  could  not 
be  justly  sustained  because  the  contractor  would  then  be  liable  to 
repay  everything  that  ho  had  received  from  the  beginning;  if  there  be 
a  prohibition  on  exceeding  a  certain  entire  cost,  the  contract  may  be 
ultra  vires  as  to  the  excess.  See  also  Jackson  County  v.  Hall,  53  III. 
440. 
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is  not  an  answer  to  that  objection,  it  cannot  be  said  that 
the  parties  intended  to  evade  the  statutory  limitation, 
or  that  the  valae  of  the  entire  work  could  have  been 
anticipated.  The  mere  circumstance  that  the  account, 
as  finally  stated,  exceeded  the  appropriation,  does  not 
tend  to  vitiate  the  agreement.  The  claim  of  the  plain- 
tiffs is  not  to  be  defeated  because  they  did  not  complete 
the  reservoir,  if  they  were  bound  to  do  so,  as  they  were 
ordered  to  desist.  As  between  individual  contractors, 
the  builder  would  confessedly  recover  for  his  work  up 
to  that  point ;  i)erhaps,  also,  for  profits  he  might  have 
made.  The  only  distinction  between  the  claim  of  these 
plaintiffs  and  of  individual  contractors,  in  such  a  case, 
is  that  the  recovery  here  is  limited  to  what  remained 
of  the  appropriation. 

I  am  of  opinion  that  the  act  of  1876  {L.  1875,  ch. 
258),  which  authorized  the  city  to  issue  its  bonds  to 
the  amount  of  $500,000  for  the  completion  of  the  reser- 
voir, was  a  ratification  of  the  prosecution  of  the  work.* 
The  legislature  recognized  the  existence  of  the  reser- 
voir in  its  unfinished  condition,  and  made  provision 
for  its  completion. t  This  proposition  is  not  affected 
by  the  fact  that  the  bonds  were  not  issued  or  the  duty 
to  issue  them  imposed  in  absolute  terms. 

The  questions  as  to  the  supposed  obligation  of  the 
plaintiffs  to  return  money  received,  and  as  to  the  effect 
of  voluntary  payments,  need  not  be  considered. 

After  a  careful  examination  we  think  that  none  of 
the  exceptions  were  well  taken. 

As  to  the  appeal  of  the  plaintiffs,  we  have  only  to 
say  that  the  pro^rision  of  the  code  giving  an  appellate 
court  power  to  reverse,  affirm  or  modify  a  judgment 
appealed  from,  involves  a  limitation  and  does  not  au- 


*  To  same  effect,  Hasbrouck  v,  Milwaukee,  21  Wise,  217,  235. 
t  As  to  uncompleted  work,  see  Penn  Township  v,  Vqtt^  Co.,  78 
Pern.  St.  457. 
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thorize  the  increase  of  the  Judgment.  We  are  of  opin- 
ion that  the  power  of  an  appellate  court,  as  it  had 
previously  existed,  has  been  restricted  and  qualified  by 
that  statute.  The  question  is  of  great  moment,  and  we 
do  not  feel  at  liberty  to  give  the  statute  the  construc- 
tion claimed  in  support  of  this  appeal.  The  judgment 
and  order  appealed  from  must  be  affirmed  with  costs. 

McCuE,  J.,  concurred. 

Reynolds,  J.  [Dissenting]. — ^As  I  do  not  concur  in 
the  decision  to  be  given  in  this  case,  it  is,  perhaps, 
proper  that  I  should  make  a  brief  memorandum,  stat- 
ing in  general  terms  the  ground  of  my  dissent. 

The  only  authority  for  the  construction  of  the  work 
upon  which  the  plaintiffs  were  employed,  is  .to  be 
found  in  the  act  of  1871,  which  provides  that  "  it  shall 
l^  the  duty  of  the  permanent  board  of  water  and  sewer- 
age commissioners  of  the  city  of  Brooklyn,  to  proceed 
to  carry  into  effect  the  plan  for  furnishing  an  increased 
supply  of  water  for  said  city,  and  for  such  extension 
of  the  present  water-works  of  said  city,  and  for  the 
construction  of  such  further  reservoirs,  conduits,  and 
other  structures,  as  may  be  necessary  for  that  purpose, 
heretofore  submitted  by  said  board  to  the  common 
council  of  the  city  of  Brooklyn,  and  approved  by  a 
resolution  of  the  board  of  aldermen  of  said  city  on  the 
eleventh  day  of  July,  1870,  provided^  the  whole  ex- 
pense thereof  shall  not  exceed  the  sum  of  one  million 
four  hundred  thousand  dollars,"  etc.  To  that  end,  the 
said  board  is  authorized  to  acquire  in  the  name  of,  and 
for  the  city  of  Brooklyn,  title  to  such  lands,  ponds  and 
streams,  as  may  be  necessary  therefor,  and  upon  the 
acquisition  of  the  same  to  "cause  the  necessary  work, 
to  carry  said  plan  into  effect,  to  be  done." 

It  is  plain  that  ''the  whole  expense,"  which  is  not 
to  exceed  the  specified  sum,  is  the  entire  cost,  not  only 
of  acquiring  the  necessary  lands,  ponds  and  streams, 
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but  of  constructing  and  completing  the  works  author- 
ized by  the  act.     The  plans  referred  to  are  to  be  "  car- 
ried into  effect,"  and  unless  the  law  be  so  construed  as 
^  require  the  finishing  of  the  works  within  the  limits 
prescribed,  the  proviso  would  be  made  of  no  effect. 
The  bearing  of  this  will  very  shortly  appear. 
At  the  time  the  contract  with  plaintiffs  was  entered 
^^^0,  certain  exi)enditures  had  been  made  out  of  the 
^ount  authorized  and  appropriated  as  above  stated, 
^'^cJading  the  sum  of  $110,000  for  lands,  ponds,  and 
^^eaiug  designed  for  the  reservoir.    When  the  plain- 
^^  entered  into  their  contract,  they  were  bound  to 
^^  notice  of  the  limitation  upon  the  power  of  the  city 
J*  ^Utract  with  them,  and  of  the  condition  of  the  fund. 
^Wt  time.    They  could  not  bind  the  city  by  any 
OTlgfilgements  contravening  the  law  under  which  its 
officers  and  representatives  acted.     If  the  contract  had 
stipulated  for  a  gross  sum  as  plaintiffs'  compensation 
for  the  construction  of  the  reservoir,  and  that  sum  had 
been  in  excess  of  the  appropriation,  or  of  the  part 
thereof  then  at  disposal,  thus  in  terms  disregarding  the 
limitation,  it  would  have  been  illegal  and  the  plaintiffs 
could  not  have  enforced  it. 

Instead  of  that,  it  provided  for  the  performance  of 
certain  itemized  work  at  detailed  prices,  subject  to  the 
directions  of  the  engineers  of  the  water  board.  It  also 
provided  for  extra  compensation  for  haulage  beyond  a 
given  distance,  an  item  which  turned  out  to  be  over 
$100,000  (See  23rd  and  26th  findings  of  referees),  and 
for  modifications  and  changes  by  the  chief  engineer 
during  the  construction  of  the  work  (See  15th  finding). 
It  is  obvious  that  under  a  contract  so  elastic,  the 
possibilities  were  unlimited.  The  plaintiffs,  having 
contracted  upon  these  terms,  are  responsible  for  the 
natural  results  that  flow  from  them.  According  to  the 
findings  of  the  referees  the  results  are  these :  The 
plaintiffs  have  already  performed  work  and  furnished 
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materials,  under  and  in  pursuance  of  the  contract,  to 
the  amount  of  $1,261,937.69.  They  have  been  paid  on 
account,  the  sum  of  $1,094,137.92,  leaving  unpaid  to 
the  plaintiffs,  on  account  of  the  work,  the  sum  of 
$167,799.77.  There  remains  unexpended  of  the  appro- 
priation, only  $107,837.25,  not  enough  to  pay  the  plain- 
tiffs by  about  $60,000,  and  yet,  when  the  plaintiffs  were 
stopped,  the  following  work  remained  undone  or  in- 
complete, viz:  Forty-seven  acres  of  land  within  the 
original  water  area  was  unexcavated ;  the  paving  of 
the  slopes  of  the  dam  embankment  as  required  by  the 
contract  was  unfinished ;  the  paving  of  the  slopes  of 
the  refservoir  had  not  been  done,  the  ground  within  the 
property-lines  was  not  cleared,  the  ground  was  not 
graded  where  grading  was  necessary  to  a  regular  out- 
line ;  the  work  was  not  left  in  a  neat  and  orderly 
condition ;  the  rubbish,  shanties  and  buildings  erected 
during  the  progress  of  the  work  done,  were  not  en- 
tirely removed  or  destroyed  (See  29th  finding).  This 
work,  the  referees  say,  was  so  left  undone  or  unfinished 
by  reason  of  the  directions  given  to  stop  and  cease  the 
excavations  and  the  other  work,  and  the  action  of  the 
common  council  in  taking  possession  of  the  work.  The 
ground  upon  which  this  was  claimed  to  be  done,  was 
that  the  appropriation  was  exhausted,  and  as  the 
referees'  report  shows,  it  was  high  time  for  the  city  to 
have  made  that  discovery.  If  a  contract  containing  in 
itself  the  germs  of  such  fruits,  so  natural,  if  not  inevit- 
able, can  be  upheld,  because  it  does  not  on  its  face,  and 
in  express  terms,  violate  the  limiting  proviso,  then  it 
would  be  so  simple  and  easy  a  matter  to  evade  the 
statute,  that  the  idea  of  its  being  a  protection  to  the 
city  was  a  complete  delusion.  It  was  only  necessary 
to  itemize  the  work,  and  the  consequent  uncertainties 
would  overcome  the  resistance  of  the  law. 

It  is  no  answer  to  say  that  the  aggregate  has  been 
increased  by  reason  of  directions  given  by  any  of  the 
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officers  or  agents  of  the  city ;  directions  which  they 
could  give,  and  which  the  plaintiffs  had  bound  them- 
selves to  obey.  The  power  that  was  given  to  the 
city  or  its  representatives  was  limited  by  the  proviso, 
and  the  plaintiffs  could  not,  directly  or  indirectly,  by 
their  contract,  put  into  the  hands  of  the  water  board 
or  its  subordinates,  an  authority  which  the  legislature 
had  expressly  refused  to  confer. 

The  referees  hold  that  the  plaintiffs  must  be  limited 
in  their  recovery  to  the  unexj^ended  balance  of  the 
$1,400,000,  so  far  giving  effect  to  the  limitation  con- 
tained in  the  law,  yet  they  award  the  plaintiffs  the 
whole  of  that  balance,  leaving  a  very  large  and*  ma- 
terial portion  of  the  work  undone  or  incomplete.  In 
this  I  think  they  were  in  error. 

As  we  have  seen,  the  statute  required  that  the  sum 
of  $1,400,000  should  cover  the  whole  expense  of  carry- 
ing the  work  to  completion.  It  seems  to  me,  that  it  is 
as  ranch  a  violation  of  the  statute  to  use  all  the  appro- 
priation  for  3,  part  of  thework^  as  it  would  be  to  finish 
the  work  and  exceed  the  appropriation.  Of  course, 
before  the  work  can  be  completed  a  new  appropriation 
must  be  made,  and,  in  fact,  legislative  aid  has  already 
been  invoked  to  that  end.  If  the  restriction  in  ques- 
tion is  valid  for  the  purpose  of  limiting  the  plaintiffs' 
recovery,  I  cannot  see  why  it  should  not  prevent  their 
recovering  at  all.  By  the  present  judgment  the  city 
is  compelled  to  pay  the  full  price  of  a  completed  enter- 
prise for  an  unfinished  work  which  it  has  upon  its 
hands.    To  me  this  looks  like  nullifying  the  law. 

It  is  claimed,  however,  that  the  act  of  1875  ratifies 
whatever  had  been  done  in  excess  of  authority  pre- 
viously given.  The  section  from  which  this  result  is 
ai^ed,  is  as  follows  : 

*'§  1.  Upon  the  approval  of  the  plans,  specifica- 
tions and  estimates  therefor,  by  the  common  council  of 
t'he  city  of  Brooklyn,  the  board  of  city  works  of  said 
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city  are  hereby  authorized  to  complete  the  Hempstead 
reservoir,  and  for  that  purpose  the  said  city  is  hereby 
authorized  to  issue  such  bonds  as  said  common  council 
may  deem  necessary,  not  exceeding  $600,000  in 
amount ;  and  no  such  plans,  specifications  and  esti- 
mates, shall  be  approved,  nor  shall  such  work  be  done, 
except  upon  a  stipulation,  under  suitable  penalties, 
that  the  work  aforesaid  shall  be  fully  finished  and 
completed  for  the  sum  aforesaid." 

This  recognizes  the  fact  that  the  city  has  an  unfin- 
ished reservoir  upon  lands  which  it  owns,  and  is  de- 
signed  to  meet  the  necessities  of  the  case,  by  authoriz- 
ing the  city  to  raise  money  to  complete  it.  It  does 
not  refer,  even  by  implication,  to  any  previous  or  then 
existing  contracts,  and  I  am  unable  to  see  how  it  can 
be  construed  into  a  ratification  of  such  contracts,  or  a 
condonation  of  their  illegality.  The  law  simply  re- 
gards the  physical  fact  of  an  unfinished  reservoir  on 
city  lands,  and  the  absence  of  a  fund  to  complete  it. 
I  have  said  it  does  not  refer  to  contracts  already  made 
by  the  city.  Perhaps,  however,  the  latter  part  of  the 
section,  exacting  a  stipulation  under  penalties,  that 
the  work  '*  shall  be  fully  finished  and  completed ''  for 
the  sum  specified,  was  prompted  by  the  fact  that  a 
former  limitation  had  proved  ineffectual.  But  this 
can  hardly  be  considered  a  ratification  of  what  the 
legislature  was  now  attempting  to  prevent  the  repeti- 
tion of,  by  additional  guards. 

With  this  view  of  a  controlling  principle  in  the  case, 
it  is  not  needful  to  discuss  any  of  the  other  questions, 
especially  such  as  might  relate  only  to  the  amount  of 
recovery. 

Finding  myself  not  in  accord  with  my  brethren, 
nor  with  the  report  of  the  referees,  I  must,  of  course, 
distrust  my  conclusion  ;  and  yet  it  appears  to  me  so 
inevitable  that  I  feel  compelled  to  adhere  to  it,  unpleas- 
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ant  as  it  is  to  diflfer  from  the  weight  of  authority  that 
goes  with  the  judgment  in  favor  of  the  plaintiffs. 


KOTE  ON  MUNICIPAL  CONTRACTS. 


I.  Necessity  of  inviting  prop^mU  (see  p.  1). 

The  obligation  to  let  to  the  lowest  bidder  does  not  exist  unless 
imposed  by  express  law,  nor  even  then,  according  to  the  better 
opinion,  is  it  an  inflexible  rule  to  be  applied  against  public  policy, 
upon  a  literal  construction  of  the  act,  and  beyond  its  apparent 
intent.  The  following  recent  cases,  and  the  authorities  referred  to 
in  them,  illustrate  the  question : 

Matter  of  Dugro,  50  N,  Y.  518  (1872,  opinion  by  Allen,  J.,  all 
concurring).  Although  the  charter  of  New  York  requires  all  work 
(over  fl,000)  to  be  let  by  contract  to  the  lowest  bidder,  yet  the 
ancient  power  of  the  city  over  the  streets  must  not  be  impaired  by 
doubtful  construction ;  and  if  the  city  desire  to  use  a  patent  pave- 
ment, the  fact  that  advertising  for  bidders  became  necessarily  an 
empty  form,  does  not  affect  the  validity  of  the  contract. 

To  same  effect,  Hobart  «.  City  of  Detroit,  17  Micli,  246,  253, 
opinion  by  Cooley,  Ch.  J. 

Bennett  r.  City  of  Jefferson,  21  La.  Ann,  143  (opinion  by  Howe, 
J.,  1869).  The  city  of  Jefferson  has  the  right — under  its  general 
powers,  conferred  in  the  usual  form,  to  control  and  improve  streets, 
wid  raise  the  expense  by  tax  or  loan, — to  lay  a  patent  pavement;  but 
when  it  proceeds  under  a  clause  allowing  property  owners  to  petition 
for  an  improvement  to  be  made  partly  at  their  expense,  provided  that 
Buch  work  shall  be  done  by  contract  by  the  lowest  bidder,  then  they 
cannot  adopt  a  patent  pavement,  for  this  precludes  all  real  compe- 
tition. The  court  say  that  the  New  York  and  Michigan  cases  i-est  on 
public  policy,  under  a  statute,  wliich  if  literally  pushed  to  the  ex- 
treme, would  cut  off  the  cities  from  any  patent  however  desirable. 

Yarnold  v.  City  of  Lawrence,  15  Kans.  126,  131  (1875,  opinion  by 
Brewer,  J.,  all  concurring).  Where  the  only  provision  of  law  as  to 
advertising  was,  that  before  any  contract  for  street  improvements 
should  be  let,  the  city  engineer  should  make  and  submit  to  the 
council  an  estimate  of  cost,  and  that  in  advertising  for  bids  such  esti- 
niatc  should  be  published  (without  expressly  requiring  advertising)  : 
—neld^  that  the  city  might  contract  without  advertising;  and  if  they 
advertised,  were  not  bound  to  accept  the  lowest  bidder. 

County  commissioners  who  are  required  by  law  to  let  to  the  lowest 
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bidder,  have  no  authority  to  proceed  withoat  nmldng  any  plans,  and 
require  each  bidder  for  the  erection  of  a  bridge  to  accompany  the  bid 
irith  his  own  plans  and  specifications,  adopting  such  plans  as  they  see 
fit  and  accepting  the  bid  accompanying  them,  without  giving  others 
an  opportunity  to  bid  on  the  plans ;  and  a  contract  awarded  on  such  a 
letting,  was  lidd  void,  as  opening  the  door  to  corruption,  favoritism, 
and  fraud.  People  «.  Commissioners,  4  Neb.  150.  In  this  case  a 
statute  providing  that  the  commissioners  may  let  to  the  lowest  bidder 
was  held  mandatory. 

Section  123  in  the  charter  of  Elizabeth  of  1868,— which  directs  that 
all  contracts  for  doing  work,  or  furnishing  materials  for  public  works, 
exceeding  (100  in  amount,  shall  be  advertised,  and  given  to  the  low- 
est bidder, — is  inconsistent  with  a  resolution  of  the  common  council  to 
use  the  Stow  foundation  pavement,  and  advertising  for  proposals  for 
the  same ;  because  it  is  patented,  and  one  firm  has  the  exclusive  ri^ht 
to  use  it  in  the  city.     State  v,  Elizabeth,  85  N,  J.  851. 

Where  the  common  council  of  a  city,  having  advertised  for  bids 
for  paving  a  specified  distance,  subsequently  entered  into  a  contract 
with  the  lowest  bidders  to  pave  a  portion  only  of  the  distance,  ^'or 
further  if  ordered,^'  and  after  that  was  completed,  ordered  the  re- 
mainder to  be  done  by  the  same  contractors, — Hdd^  that  the  whole 
work  was  covered  by  the  original  contract,  and  it  was  not  necessary 
to  advertise  for  proposals  a  second  time  for  the  completion  of  the  lat« 
ter  portion  of  the  work.     Brevoort  «.  Detroit,  24  Mich,  81^2. 

Proposals  for  a  public  contract,  and  an  acceptance  of  them  by  the 
government,  may  be  held  to  constitute  a  complete  contract,  although 
they  contemplated  that  a  written  agreement  should  be  subsequently 
executed,  which  was  not  done.  Adams  v.  United  States,  1  Ct,  of  CL 
192. 

Under  1  L,  1870,  p.  876,  §  13, — which  authorized  the  commis- 
sioner of  public  works  of  New  York  to  cause  water  meters  to  be 
placed  in  certain  establishments  for  the  purpose  of  ascertaining  the 
water  rate, — the  commissioner  has  power  to  contract  independent  of 
the  requirements  of  the  charter  (X.  1870,  p.  866,  §  104),  passed 
shortly  before,  requiring  contracts  made  or  let  by  the  heads  of  de- 
partments to  be  by  public  proposal.  People  ex  rel,  Navarro  «.  Van 
Vorst,  64  Barb.  205.  S.  P.,  Greene  v.  Mayor,  &c.  of  N.  Y.,  60  N.  T. 
303;  rev'g  1  Hun,  24. 

'*It  is  a  sufficient  objection  to  a  naked  unexecuted  contract  made 
by  an  officer  of  the  government,  that  he  has  neglected  to  comply  with 
the  provisions  of  an  act  of  congress  which  requires  that  advertisement 
for  proposals  shall  precede  the  letting  of  the  contract.  But,  after  a 
party  has  entered  int^  a  contract  with  the  government  in  good  faith, 


ABBOTT'S    NEW    CASES.  43 


Note  on  Mimicipal  Contracts. 


aod  has  so  far  performed  his  part  of  it,  that  to  rescind  it  or  declare  it 
illegal  and  so  incapable  of  execution,  would  subject  him  to  loss  and 
mury  whilst  the  government  would  yet  enjoy  the  benefit  of  his  labor 
or  expenditure,  I  do  not  think  that  such  an  irregularity  can  be  set  up 
against  it.  To  allow  the  government,  after  it  has  derived  the  benefit 
of  a  man's  work  or  expenditure,  under  an  honest  contract  made  by  a 
public  officer  within  the  scope  of  his  authority,  to  avoid  payment  or 
to  change  its  terms  to  his  injury,  on  the  technical  ground  that  the 
contract  was  made  without  advertising  for  proposals,  would  be  a  far 
JDore  intolerable  violation  of  law  than  the  neglect  to  obey  the  statu- 
ary direction.  The  magnitude  of  the  injustice  which  such  an  appli- 
cation of  the  law  would  work,  necessarily  cures  the  original  defect 
opon  the  maxim  Jieri  non  debet  sed  factum  valet.  See  also  opinion  At- 
torney.general  Gushing  (0  Opin,  406).  This  principle  is  so  obvious 
that  it  needs  no  other  authority  for  its  support  than  that  which  it 
finds  in  every  honest  man's  conscience."  Atty.-Qen.  Bates,  10  Op. 
-A^-'Qen.  422.  Campare  to  the  contrary,  Donovan  v.  Mayor,  &c.  of 
^-  Y.,  33^.  r.  293;  rev'g  44  Barb.  180;  Kingsland  «.  The  Same,  5 
^y,  448. 

As  to  changes  where  bids  are  required,  see  p.  2,  arUe,  note. 

n.  Power  to  make  changes  in  the  plan  or  in  the  tcorh  (see  p.        ). 

In  the  case  of  the  Milwaukee  harbor,  the  statute  authorized  the 
<^ity  to  construct  a  harbor,  and  required  the  common  council  to  file 
accurate  plans  and  let  the  contract  to  the  lowest  bidder  ;  and 
wthorized  them,  after  popular  vote,  to  issue  bonds  theiefor  to  the 
*aount  of  $50,000.  The  contract  reserved  the  right  to  the  city  to 
^'cct  alterations  or  extra  work.  The  city  subsequently  modified  the 
pi^  increasing  the  cost  far  beyond  $50,000,  and  thereafter  the  legis- 
lature authorized  them  to  issue  such  amount  of  bonds  as  might  be 
accessary  to  complete  the  harbor,  and  this  act  the  city  accepted. 
^,  that  it  ratified^heir  previous  conduct  in  altering  the  plan. 
BMbrouck  v.  Milwaukee,  21  WU.  217,  235. 

In  the  Rochester  Sewer  case,  the  commissioners  of  public  works 
^^  Rochester  passed  an  ordinance  for  **  deepening  and  enlarging  of 
*^latt  Btreet  sewer  from,  &c.  to,&c.  by  enlarging  that  portion  under  said 
°^ill,  constructing  the  tunnel  under  the  race  and  deepening  that  por- 
^on  of  the  sewer  in  Mill  street  and  Piatt  street,  to  the  west  line  on 
"aid  street,  said  sewer  to  be  not  less  than  7  feet  square,  and  an  aR;h 
^^er,  except  that  portion  which  is  tunneled,  and  to  be  at  least  25 
'^tdeep  at  State  street,  <&c. ;"  and  ordered  an  assessment  of  $23,000, 
^^c  estimated  expense.  They  advertised  for  proposals  accordingly, 
^d  one  Spaulding  made  an  alternative  proposal, — one  alternative 
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being  for  a  sewer  through  Mill  and  Piatt  streets,  at  $20  per  foot ;  the 
other  for  tunnel  under  Mill  and  Piatt  streets,  $25  per  foot.  After 
awarding  the  contract  to  him  for  an  open  cut  and  tunnel  sewer  for 
less  than  $19,000,  they  reconsidered  their  vote,  and  without  further 
advertisement  or  ordinance  awarded  him  the  contract  under  the  other 
alternative  for  a  tunnel  sewer  under  the  streets  mentioned.  The 
change  increased  the  expense  about  $4,000,  but  the  aggregate  was 
less  than  the  estimate. 

The  supreme  court  held  that  the  commissioners^  ordinance  having 
provided  for  a  cut  or  merely  deepening  of  the  sewer  in  the  streets 
named,  they  could  not  afterward  change  the  plan  and  award  a 
contract  in  the  same  proceedings  for  a  tunnel  sewer,  and  hence 
owners  of  real  estate  liable  to  assessment  could  enjoin  the  pro- 
ceedings.    5  Hun,  67. 

The  court  of  appeals  reversed  the  judgment,  holding  that  as  the 
general  purpose  of  the  ordinance  was  for  a  sewer,  the  board  had 
ample  authority  to  contract  in  a  mode  different  from  that  first 
adopted,  although  it  increased  the  expense,  especially  as  they  did  so 
on  petition  of  parties  liable  to  be  assessed.  1876,  Op.  by  Miller,  J., 
all  concurring,  Lutes  v.  Briggs,  04  JVl  F.  404;  rev'g  5  ffun,.^'?, 

A  preliminary  estimate  of  the  cost  of  a  street  improvement,  made 
for  the  purpose  of  determining  who  is  the  lowest  bidder,  will  not 
prevent  the  city  from  assessing  a  larger  actual  cost  on  the  property 
benefited,  where  the  discrepancy  is  without  fraud.  In  such  assess- 
ment, the  cost  of  nececsary  surveying  and  improvement  certificates, 
collection  expenses,  and  interest  may  be  included.  The  fact  that  a 
penalty  to  be  incurred  by  the  contractor  for  delay,  has  not  been  ex- 
acted from  him,  to  reduce  the  cost  of  the  improvement,  will  not 
invalidate  the  assessment,  when  the  facts  are  such  that  the  proper 
city  ofiicers  may  have  honestly  determined  that  such  penalty  ought 
not  to  be  enforced.     State  v.  Town  of  Guttenburg,  38  iV.  J.  419. 

The  inhabitants  of  a  town  voted  to  build  a  town-house  according 
to  a  plan  and  specifications  agreed  upon,  and  appointed  a  committee 
to  contract  for  and  superintend  the  erection  of  the  same,  **with 
power  to  make  any  slight  alterations  in  the  plan,  which  should  in 
their  wisdom  bo  deemed  just  and  proper."  Held,  that  whether  the 
authority  given  to  the  committee  to  make  such  slight  alterations 
would  justify  them  in  employing  an  architect  to  draw  plans  for  the 
purpose,  was  a  question  for  the  jury.  The  court  in  effect  held,  that 
if  the  intent  of  the  resolution  was  to  authorize  them  to  modify  the 
exterior,  or  the  expenditure  therefor,  they  might  employ  plaintiffs. 
Upjohn  f?.  Taunton,  0  Cash.  {Mass,)  310. 

A  municipal  contract  providing  that  the  work  shall  be  done  under 
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the  direction  of  a  city  officer,  implies  that  such  officer  may  direct  in 
r^rd  to  variations  rendered  necessary  by  the  action  of  the  city 
authorities.  A  consent  to  vary  need  not  be  by  resolution,  but  may  be 
implied.    Messenger  v.  City  of  Buffalo,  21  N,  T.  196. 

A  municipal  corporation  forbidden  by  law  to  make  any  additional 
Allowance  beyond  the  legal  claim  under  any  contract  with  them,  may 
nevertheless  waive  a  forfeiture  incurred  by  a  contractor  by  not 
completing  performance  by  the  day  named  in  the  contract.  People 
eerel,  Cunningham  v.  Brennan,  18  Ahb.  Fr,  100. 

The  plaintiff  agreed  to  do  the  cutting  and  filling  necessary  to  re- 
dace  a  street  to  a  certain  grade,  under  the  direction  and  supervision 
of  the  defendant's  engineer.  Hdd^  that  the  contract  referred  to  the 
decision  of  the  engineer  in  determining  the  manner  in  which  the 
work  should  be  done,  and  that,  if  by  his  direction  the  plaintiff 
blasted  to  below  the  required  grade,  and  then  filled  up  to  it,  the  city 
were  to  pay  for  all  that  work.     Blake  v.  Dubuque,  2  Iovdc^  492. 

Where  an  application  was  *^for  re-opening  a  communication  be- 
tween Albemarle  sound  ...  by  the  construction  of  a  break- 
water,''  Attorney-general  Cushing  advised  that  the  breakwater  was 
hat  an  incident  or  means,  and  the  appropriation  could  be  used  with- 
OQt  reference  to  whether  a  break-water  was  constructed  or  not.  6 
Op.  AU,'Oen,  19. 

In  the  case  of  the  Milwaukee  harbor,  hddj  that  under  the  power 
of  the  harbor  committee  and  city  engineer  to  oversee  and  direct 
as  to  the  best  manner  of  executing  the  contract,  a  **  protection  work,'' 
so-called,  and  apparently  necessary  to  the  economical  building  of  the 
baibor,  was  within  their  power  to  direct,  and  the  city  were  liable  for 
t  quantum  meruit,     Hasbrouck  v.  Milwaukee,  21  Wis.  217,  235. 

Where  a  charter  authorized  the  city  council  to  construct  sewers  of 
sach  dimensions  as  they  should  prescribe  by  ordinance, — Edd^  that 
an  ordinance  authorizing  the  construction  of  a  sewer,  ''to  be  of 
Boch  dimensions  and  of  such  materials  as  may  be  deemed  requisite 
hy  the  city  engineer,''  was  invalid.  St.  Louis  «.  Clemens,  43  Mo, 
395. 

So,  where  a  resolution  of  a  county  board  of  supervisors  for  the 
removal  of  the  county  seat,  provided  ^*  suitable  guarantees  "  should 
he  given  for  the  erection  of  county  buildings  at  the  new  location, 
free  of  cost  to  the  county,  was  passed  by  a  two-thirds  vote  as  re- 
qoiied  by  law,  and  the  next  day  the  approval  of  the  guarantees  was 
referred  to  a  committee  of  the  board  by  a  majority,  but  not  a  two- 
thirds  vote, — Uddy  that  the  resolution  could  not  operate  as  an  abso- 
lute authority  for  removal,  until  the  condition  was  performed  and  suit- 
sble  guarantees  given,  and  that  the  board  could  not  thus,  by  a  mere 
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majority,  delegate  its  powers  to  determine  what  was  saitable;  and 
that,  notwithstanding  an  acceptance  of  guarantees  by  the  commit- 
tee, the  original  resolution  remained  as  conditional  as  when  passed. 
People  V.  County  Officers  of  St.  Clair,  15  Mich.  85,  18"6,  opinion  by 
Chbistiancy,  J. 

Sections  62  and  64  of  L.  1843  (R  8.  Ind.  c.  16),— which 
authorizes  boards  of  county  commissioners  to  enter  into  con- 
tracts in  writing  for  building  bridges  over  watercourses,  and  to  ap- 
point one  or  more  persons  to  superintend  the  same,^-do  not  empower 
such  commissioners  to  appoint  agents  to  make  such  contracts.  Potts 
«.  Henderson,  2  Ind.  827. 

Where  a  contract  is  to  deliver  a  specified  quantity  of  lumber  to  the 
government,  and  the  words  **  more  or  less  "  are  added,  with  no  refer- 
ence to  any  other  method  of  determining  more  exactly  the  quantity 
intended,  or  removing  the  uncertainty,  the  parties  will  be  held  to  a 
quantity  approximate  to  that  named,  allowing  only  a  variation  reason- 
able under  the  circumstances.  But  when  the  words  **more  or  less*' 
have  a  reference  to  something  by  which  the  exact  quantity  intended 
can  be  ascertained,  and  the  uncertainty  removed,  then  the  words 
will  limit  or  extend  the  quantity  named  to  that  which  may  be  ascer- 
tained and  determined  by  the  reference.  Brawley  v.  United  States, 
11  CL  of  CI  522.  Compare  Harrington  v.  Mayor,  &c.  of  N.  T.,  10 
Hun,  248. 

The  power  vested  in  the  head  of  an  executive  department  of  the 
government,  to  make  contracts  for  work  or  materials  for  the  govern- 
ment, does  not  imply  power  to  rescind  or  alter  such  contract  when 
made.     0  Op.  Att.-Oen.  80. 

Where  the  employer  reserves  to  itself  in  the  contract,  the  privi- 
lege of  changing  the  plan,  its  making  such  a  change  docs  not  neces- 
sarily entitle  the  contractor  to  cash  payment  in  lieu  of  the  mode  pre 
scribed  by  the  contract.     Hasbrouck  o.  Milwaukee,  17  Wis.  266. 

Power  of  the  street  superintendent  to  enlarge  the  time  for  the 
completion  of  a  contract  for  street  improvements.  Conlin  «.  Seamen, 
22  Cal.  546;  Houston  v.  McEenna,  Id.  550;  Taylor  v.  Palmer,  31  Id. 
240. 

A  building  contract  in  writing  contained  a  stipulation,  that  the 
employer  reserved  the  right  of  making  alterations  in  the  plan  of  the 
work  during  its  construction,  the  expense  of  which  should  be  agreed 
on  at  the  time ;  but  that  no  extras  should  be  allowed  for,  under  any 
pretext  whatever.  Held,  that  the  employer  was  not  liable  for  the  in- 
creased cost  of  the  work,  occasioned  by  alterations  made  by  the 
builder,  to  which  the  employer  assented,  where  there  was  no  bargain 
as  to  the  price  of  such  alterations,  according  to  the  terms  of  the 
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contract,  and  no  express  promise  proved  to  pay  the  value  of  such 
work.    Miller  «.  McCaffrey,  9  Penn.  245. 

If  a  contract  with  a  railroad  company  for  constructing  its  road 
provides  that  the  contractor  shall  not  deviate  from  the  contract,  nor 
receive  any  pay  for  extra  work,  unless  a  written  order  for  the  same  is 
made  and  signed  by  the  engineer,  the  contractor  cannot  recover  for 
extra  work  done  on  the  verbal  order  of  the  engineer,  even  if  there  is 
another  clause  in  the  contract  which  provides  that  the  engineer  may 
direct  alterations  in  and  additions  to  the  work.  White  v.  Ban  Rafael, 
&c  R.  R.  Co.,  60  OW.  417. 

In  an  action  to  recover  for  labor  and  materials  furnished  under  a 
contract  to  build  four  houses,  which  were  destroyed  before  comple- 
tion by  the  falling  of  a  stone  wall  on  another  part  of  the  defendant's 
lot, — Beld,  that  the  contract  itself  implied  an  undertaking,  on  his 
part,  that  the  place  chosen  was  free  from  danger,  unless  the  plaintiff 
had  assumed  the  risk  of  danger  from  the  condition  of  the  property. 
If  the  loss  was  occasioned  by  an  accident  that  could  have  1>een  pre- 
vented by  reasonable  care,  skill  and  expense,  it  should  be  borne  by 
defendant.  Sinnott  i;.  MuUin,  82  Penn,  8t,  883.  Compare  School 
Trustees  of  Trenton  v.  Rennets,  27  N.  J,  L,  518;  Dermott  9.  Jones, 
2  Wall  1. 

Where  a  contract  provided  that  the  claimants  shall  erect  shops, 
sheds,  &c.,  for  the  defendant's  workmen  **  on  the  written  order  and 
under  the  direction  of  the  party  of  the  second  part,"  (the  supervising 
arcliitect  of  the  treasury), — Ueld^  that  it  was  not  enough,  in  an  action 
on  the  contract,  to  allege  that  certain  barns,  boarding-houses,  &c., 
were  erected  for  the  defendant's  workmen,  **with  the  full  knowl- 
edge and  consent  of  the  officers  of  the  United  States,  and  upon  their 
requirement,  and  were  necessary,"  &c.  Dix  Island  Granite  Co.  v. 
United  States,  12  Ct.  of  CL  624. 

Plaintiff  claimed  to  recover  for  rock  excavation  made  outside  the 
lines  of  the  street,  in  sloping  the  sides,  which  the  referee  found  to 
have  been  necessary  to  effect  the  excavation  within  the  street.  Hdd^ 
that  the  outside  excavation  was  not  included  in  the  contract,  and  as  it 
was  only  necessary  as  a  means  for  accomplishing  the  work  contracted 
for,  plaintiff  was  not  entitled  to  recover  therefor.  Voorhis  «.  Mayor, 
&c.  of  New  York,  62  N,  T,  408. 

A  made  a  contract  to  execute  certain  *' excavation,  refilling  and 
repaving,"  for  B,  and  B  agreed  to  pay  as  a  **  compensation  for  such 
excavation,  refilling  and  rcpaving,"  as  follows:  "for  executing  the 
^SSi'Jg"  and  refilling,  seven  cents  per  cubic  yard ;  and  for  repaving 
&c.,  four  cents  per  square  yard.  A  considerable  portion  of  the  work 
was  through  hard-pan  and  rock,  worth  from  seventy-five  cents  to  one 
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dollar  per  cnbic  yard;  while  seven  cents  was  the  lowest  price  for 
excavating  common  earth.  Hdd^  nevertheless,  that  A  could  recover 
nothing  beyond  the  contract  price,  and  that  extrinsic  evidence  was 
not  admissible  to  prove  the  value  of  excavating  hard-pan  and  rock. 
Sherman  «.  Mayor,  &c.  of  New  York,  1  N,  T.  316. 

The  plaintiff  entered  into  a  written  contract  to  make  excavations, 
and  commenced  work,  but  afterwards  gave  notice  to  the  defendants 
that  he  could  not  go  on  at  the  price  named  in  the  contract,  and  must 
abandon  the  work  unless  defendants  would  allow  him  more  than  the 
contract  price  for  a  portion  found  extra  difficult  The  defendants 
told  him  to  quit  that  portion  of  the  work  until  some  arrangement 
could  be  made  in  regard  to  it;  and  the  plaintiff  did  quit  it  for  about 
two  weeks,  when  it  was  resumed  under  a  new  agreement,  by  which 
the  plaintiff  was  to  receive  a  reasonable  compensation  for  excavating 
the  hard  material.  Hdd,  that  this  was  such  a  rescission  of  the  orig- 
inal contract  in  respect  to  that  portion  of  the  work,  as  would  have 
precluded  the  defendants  from  maintaining  an  action  to  recover 
damages  for  its  non-performance,  afterwards.  The  new  agreement 
was  binding,  and  must  control.     Hart  v.  Lauman,  29  Barb,  410. 

Where  the  plaintiff  contracted  in  writing  **to  excavate  and  build  a 
good,  firm,  and  substantial  sewer, ^'  specifying  particularly  the  prices 
to  be  paid  for  '*all  the  excavation,  whether  hard-pan,  quicksand, 
caves  or  otherwise,  and  '^for  the  blasting  and  removing  of  rocks," 
and  claimed  in  this  suit  extra  payment  above  the  contract  price, 
which  he  admitted  had  been  paid, — Hdd,,  that  no  evidence  was 
admissible  to  show  that  extra  work  had  been  done,  or  to  show  that 
it  was  rendered  necessary  by  the  discovery  on  the  line  of  the  sewer  of 
a  kind  of  rock  not  before  known  in  New  York,  and  much  more  diffi- 
cult  of  removal  than  those  usually  found,  and  of  a  quality  which 
could  not  possibly  have  been  contemplated  in  making  the  contract. 
Devlin  «.  Mayor,  &c.  of  New  York,  4  Dtter^  337. 

The  original  plan  for  a  piece  of  work  was  abandoned,  and  a  new 
one  adopted,  which  increased  the  expense  to  such  a  degree  that  the 
original  plan  could  not  be  followed  as  a  guide,  even  to  the  extent  of 
the  expense  estimated  on  such  original  plan.  The  contractor,  in 
making  his  estimates,  acted  under  the  directions  and  with  the 
knowledge  of  the  employers.  Held^  that  it  was  not  necessary  for  the 
contractor,  in  order  to  recover,  to  show  what  work  and  materials 
were  embraced  in  the  original  contract,  and  what  was  extra  work. 
Hasbrouck  v.  Milwaukee,  21  WU,  217,  235. 

m.  Batification  or  ettoppd  (see  p.    5  ). 

$  The  general  principle  of  implied  contracts,  and  of  ratification 
by  express  assent,  or  by  acts  or  conduct  inconsistent  with  any  other 
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soppoeition  than  an  intent  to  adopt  and  own  the  act,  is  equally  appli- 
cable to  municipal  corporations  as  to  individuals  (Peterson  o.  Mayor, 
&c.  of  N.  T.,  17  N.  r.  463;  1  DiU.  Mun.  C,  §  885),  except  where  it 
is  invoked  to  supply  an  absolute  want  of  power  in  the  ecn-poreUion, 
The  distinction  is  this: — Want  of  power  in  the  officer  cannot  be  sup- 
plied by  an  estoppel  against  the  officer,  nor  by  a  ratification  by  him  ; 
and  want  of  power  in  the  corporation  cannot  be  supplied  by  estop- 
pel against  it  or  ratification  by  it.  But  if  the  corporation  had  power, 
want  of  its  delegation  to  the  officer  may  be  supplied  by  estoppel  or 
ratification  drawn  from  the  conduct  or  silence  of  the  corporation. 
See  Jkudj  v.  Mayor,  &c.  of  N.  Y.,  20  iV.  F.  812. 

The  foundation  of  the  exception  is  that  statute  restrictions  and 
Inhibitions  cannot  be  evaded  by  resorting  to  estoppel  by  assent  of 
officers,  &c.  McDonald  «.  Mayor,  &c.  of  N.  T.,  68  i\^  T.  23;  Inhabi- 
tants Weismer  «.  Village  of  Douglas,  64  N.  T,  01.  Unless  the  city 
has  actually  collected  the  fund  which  equitably  belongs  to  the  con- 
tractor. Nelson  t>.  Mayor,  &c.  of  N.  Y.,  68  N,  T,  535  ;  rev'g  6  Hun, 
190.  Where  it  had  power  to  act,  a  municipal  corporation  may  estop 
itself  like  other  parties  to  a  contract.  County  of  Randolph  v.  Post, 
93  U.  8,  (3  Otto)  502,  518,  and  cases  cited.  Even  the  State  and  its 
agents  may  be  estopped.     Peck  v.  Burr,  10  iV.  T.  294. 

The  distinction  is,  perhaps,  best  illustrated  in  two  recent  California 
cases.  In  Argentic.  San  Francisco,  16  Cal,  255;  cited  in  68  if.  Y. 
544  (1860,  opinion  by  Copr,  J.,  and  Field,  J.,  concurring  in  the  re- 
salt),  it  was  held  that  a  municipal  corporation  having  had  the  benefit 
of  a  contract  for  work  and  materials,  could  not,  in  an  action  founded 
on  the  contract,  contest  its  validity,  on  the  ground  of  want  of  dele- 
gated authority  in  the  officer  who  made  the  contract.  The  court 
concede  that  an  executory  contract  made  without  authority  cannot 
be  enforced,  but  say  that  a  different  question  arises  where  the  con- 
tract has  been  executed  and  the  corporation  has  received  the  benefit 
of  it.  In  such  a  case  they  held  that  the  law  interposes  an  estoppel 
and  will  not  permit  the  validity  of  the  contract  to  be  called  in  ques- 
tion. It  appeared  in  that  case  that  the  improvements, — the  grading 
and  planking  of  certain  streets, — were  constructed  for  the  exclusive 
benefit  of  the  city  and  its  inhabitants  ;  that  they  were  of  valuable 
and  permanent  character,  and  constructed  in  pursuance  of  contracts 
entered  into  with  nn  officer  of  the  corporation  in  his  official  capacity; 
that  in  making  the  improvements  reliance  was  placed  on  the  validity 
of  these  contracts,  and  the  obligation  of  the  city  to  pay  as  provided, 
and  that  the  improvements  were  made  under  the  immediate  super- 
vision of  an  officer  of  the  city  government,  and  when  completed  were 
approved  of  and  received  by  him  on  behalf  of  the  city  ;  that  the 
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city  authorities  were  fully  informed  of  the  facts,  and  took  no  steps 
to  repudiate  tlie  contracts  or  enlighten  the  plaintiff  as  to  the  disposi- 
tion of  the  city  to  pay,  until  the  city  had  received  all  the  benefit  to 
be  derived  from  their  performance. 

Meldf  that  although  there  was  no  evidence  that  the  agent  who 
signed  the  contracts  was  expressly  authorized  to  do  so,  the  knowl- 
edge and  silence  of  the  city  authorities  was  equivalent  to  a  direct 
sanction  (reviewing  and  relying  on  the  New  York  and  California 
authorities). 

Field,  J.,  was  of  opinion  that  as  the  charter  vested  in  the  com- 
mon council  the  authority  to  order  the  improvements,  and  a  general 
ordinance  had  designated  the  oflScer  under  whose  supervision  on  be- 
half of  the  city  the  work  should  be  done,  and  an  ordinance  had  in- 
dicated an  intent  of  the  common  council  to  make  the  improvements, 
and  advertisement  was  made,  proposals  received,  and  the  work 
awarded,  the  question  whether  the  ofScer  executing  the  contract  on 
the  part  of  the  city  had  authority,  was  of  no  moment ;  the  contrac- 
tor, having  performed  as  if  there  had  been  a  formal  contract,  could 
recover. 

In  Zottman^s  case,  20  Col,  06  (1862,  opinion  by  Field,  J.,  Copb, 
J.,  concurring),  held  that  where  a  charter  prescribes  a  mode  in  which 
all  contracts  shall  be  made,  by  ordinance  requiring  bids,  a  contract 
made  in  any  other  way  cannot  be  made  valid  by  ratification  or  accept- 
ance of  the  work.  In  this  case,  a  construction  contract  having  been 
made,  the  superintendent  under  whose  supervision  it  was  required  to 
be  performed,  and  the  special  committee  of  the  common  council  to 
whose  satisfaction  it  was  to  be  completed,  found  that  extra  work 
would  be  necessary,  and  accordingly  ordered  it  in  presence  of  various 
members  of  the  city  government,  and  the  work  was  done  to  the 
knowledge  of  the  common  council. 

Hdd,  that  no  ordinance  authorizing  the  extra  work  having  been 
proved,  the  contractors  could  not  recover  for  it.  Their  employment 
with  knowledge  of  the  common  council,  and  the  fact  that  the  cor- 
poration had  received  the  benefit,  could  not  create  liability  against 
the  statute. 

This  conclusion  was  established  by  Field,  J.,  in  accordance  with 
his  views  in  Argenti  9,  8an  Francisco,  16  Cal.  255,  and  (in  so  far  as 
the  two  are  inconsistent)  overruling  that  case  with  the  concurrence  of 
Cope,  J.,  who  withdrew  from  his  former  opinion  and  concurred  with 
Field,  J. 
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BIGLER  V.  MAYOR,  &o.  OP  NEW  YORK. 

iT.  Z  Supreme  Courts  First  Departmevi;  Circuity 

June^  1877. 

New  Tobk  Crrr  Gk>yBRNHEin'. — ^Dbpartmknt  of  Docks. — Cok* 

TRACTS  WITH   MUNICIPAL  CORPORATIONS. — QUANTUM   MiERUIT. 

The  department  of  docks  in  the  city  of  New  York, — like  those  of 
police,  fire,  public  works,  finance,  board  of  education,  and  charities 
and  correction, — ^is  an  independent  goyemment. 

Contracts  to  be  entered  into  by  the  dock  department  are  governed  by 
the  organizing  law  of  that  department,  and  are  exempt  from  restric- 
tions contained  in  the  charter  relating  to  other  departments. 

Where  an  act,  regulating  the  work  of  a  construction  by  a  municipal 
contract,  requires  a  contract  in  a  specified  form  to  be  awarded  on 
advertising  for  proposals,  with  plans  and  specifications,  unless 
ordered  to  be  otherwise  performed  by  a  vote  of  the  board,  by  a 
specified  majority — ^the  board  exhaust  their  power  to  dispense  with 
advertising  for  bids,  Ac.  by  a  single  vote,  adopting  one  system  in 
regard  to  any  particular  part,  and  the  other  in  respect  to  the  resi- 
due. Having  once  designated  the  mode,  their  power  of  designa- 
tion is  gone.* 

Hence,  if  under  such  a  provision,  the  department  has  directed  a  work 

*  The  power  of  a  board  of  supervisors,  under  the  statute  allowing 
them  to  apportion  taxes  among  the  towns,  *'as  shall  seem  to  them  to 
be  equitable  and  just''  (1  R,  5.  5  ed.  848,  §  8,  subd.  2),  is  not  legis- 
lative, but  acting  under  a  law  already  made ;  it  is  judicial  in  its 
nature,  and,  therefore,  they  have  no  power  to  reconsider  their  action, 
once  taken  and  duly  recorded.  People  ex  rd,  Thomson  e.  Supervisors 
of  Schenectady,  85  Barb,  408.  Compare  People  ex  reL  Hotchkiss  c. 
Bapervisors  of  Broome,  65  N.  T.  222,  227. 

At  a  subsequent  meeting  a  city  council  reconsidered  and  rescinded 
in  order  in  which  a  person  had  an  interest.  In  a  suit  by  him, — Heldj 
that  the  jury  were  authorized  to  presume,  there  being  no  proof  to  the 
contrary,  that  there  was  a  standing  rule  making  a  reconsideration 
proper,  and  therefore  that  the  action  of  the  council  was  under  it,  and 
correct.  Red  «.  Augusta,  25  Oa.  886.  8o  held,  especially  as  it  did  not 
appear  that  the  first  action  of  the  council  was  communicated,  and  led 
the  other  party  to  make  expenditures  or  engage  in  new  operations. 
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to  be  constructed  by  days^  work,  as  far  as  the  labor  is  ooncemed, 
and  by  contract,  as  far  as  the  material  is  concerned,  it  has  desig- 
nated the  way  in  which  the  work  is  to  be  performed,  and  cannot 
exceed  it 

The  act  (X.  1870,  p.  910,  c.  383,  f  86),— which  provides  that  "the 
work  of  such  construction,  under  said  plan  or  plans,  shall  be  per- 
formed by  contract," — ^means,  by  *' work, "the  whole  structure; 
not  merely  the  labor,  but  also  the  materials. 

A  resolution,  ordering  a  structure  to  be  built  without  contract,  dis- 
penses only  with  contract  as  to  labor,  and  precludes  the  board  from 
subsequently  dispensing  with  contract  in  respect  to  materials. 

Where  the  only  provision  for  forfeiture  imposed  upon  the  contractor 
was  that  the  city  might  deduct  from  any  thing  that  might  be  due 
to  the  contractor  for  furnishing  material,  whatever  such  material 
would  cost,  if  through  the  contractor's  default  the  city  bought  the 
lacking  materials  in  the  market ; — Eddy  that  there  was  no  contract, 
as  the  city  was  not  bound  to  order,  nor  was  the  contractor  liable 
for  omitting  to  furnish  anything. 

Where  a  contract,  required  by  law  to  be  made  in  accordance  with  ad- 
vertised specifications,  was  general,  specifying  certain  qualities  of 
various  kinds  of  material  required,  but  no  quantities  whatever, — 
Ssldf  that  it  was  void,  because,  for  the  lack  of  specification  of 
quantity,  there  could  be  no  real  competitive  bidding. 

Where  materials  supplied  to  a  municipal  corporation  for  a  public 
work,  are  required  by  law  to  be  furnished  by  contract  made  on 
advertisement  for  bids,  recovery  therefor  must  be  upon  such  a  con- 
tract, and  cannot  be  had  on  the  ground  of  quantum  tneruU,* 

Motion  to  dismiss  complaint. 

This  action  was  brought  by  James  Bigler,  William 

Where  a  city  corporation  passed  a  resolution  directing  a  sum 
which  had  been  reported  by  arbitrators  for  extra  work  by  contractors, 
to  be  paid, — Held^  that  this  was  an  acknowledgment,  on  the  part  of 
the  corporation,  of  an  indebtedness  to  that  extent,  and  a  promise  to 
pay  it,  and  that,  after  being  assented  to  by  the  contractor,  it  became 
binding  upon  the  corporation,  and  could  not  be  rescinded  except  by 
mutual  consent.     Brady  v.  Mayor,  &c.  of  Brooklyn,  1  Barh,  584. 

For  other  illustrations  of  the  doctrine  of funettu  officio^  see  Bloomer 
•.  Waldron,  8  HUl,  361 ;  People  ex  rd.  Brown  v.  Woodruflf,  32  N.  T, 
855;  Filkins  v,  Brockway,  19  Johns.  170;  Mayor,  Ac.  of  N.  Y.  «. 
Butler,  1  BaHf.  825;  Mechanics  &  Mfg.  Bk.  v.  Cowden,  8  JERO,  461. 

*  See  p.  48  of  this  volume. 
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Chambers,  and  George  H.  Southard,  composing  the 
firm  of  J.  Bigler  &  Co.,  against  the  Mayor,  &c.  of  New 
York,  to  recover  $66,127,  balance  due  on  a  contract  for 
furnishing  lumber,  &c.,  to  the  department  of  docks  of 
said  city. 

The  said  contract  was  made  July  29,  1873,  between 
the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York,  by  the  department  of  docks  of  said  city, 
and  the  plaintiffs,  by  which  the  latter  agreed  to  furnish 
the  materials  specified  therein,  in  such  quantities,  and 
at  such  places  in  the  city  of  New  York,  as  might  be 
required  by  the  former,  as  follows  ; 

"  White  Pine  Plank — To  average  forty  feet  long, 
five  to  six  inches  thick,  twelve  inches  and  upwards 
wide.    Forty- two  dollars  per  thousand  ($42  per  M.). 

"White  Pine  Timber — Twelve  to  fourteen  inches 
square,  averaging  forty  feet  long,  sawed  on  all  sides. 
Forty  dollars  per  thousand  ($40  per  M.)." 

And  so  on,  for  nine  more  different  kinds  of  timber, 
but  without  si)ecifying  the  quantities,  nor  the  whole 
amount  to  be  paid  for  each. 

The  instrument  then  continued  as  follows : 

"This  contract  to  continue  in  force  for  the  term  of 
twelve  months  from  the  date  of  the  execution  hereof. 

"In  default  of  the  parties  of  the  second  part  to  fur- 
nish any  material  called  for,  by  requisition  of  the 
party  of  the  first  part,  under  this  contract,  then  the 
party  of  the  first  part  to  have  the  right  to  purchase  in 
open  market,  the  material  called  for  in  such  requisi- 
tion, and  the  excess  of  cost,  if  any,  to  be  deducted 
from  any  money  due  the  said  party  of  the  second  part, 
by  the  party  of  the  first  part. 

"All  materials  delivered  by  the  parties  of  the 
Becond  part,  to  be  subject  to  the  insj)ection  and  ap- 
proval of  the  superintendent  of  rei)airs  and  supplies  of 
department  of  docks. 
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''  Payment  for  materials  furnished,  under  this  con- 
tract, by  the  parties  of  the  second  part,  to  be  made  by 
the  comptroller  of  the  city,  upon  the  requisition  of  the 
party  of  the  first  part. 

"  In  witness  whereof,"  &c. 

The  advertisement  for  proposals  and  the  offer  of 
plaintiffs  to  furnish  corresponded  to  the  items  in  the 
contract.  The  plaintiffs  gave  requisite  bond  with 
sureties  for  carrying  out  the  contract. 

The  following  is  a  copy  of  a  requisition  issued  to 
the  plaintiffs  under  the  contract : 

'*  Please  Return  this  Order,  with  Receipt  and 

Bill  (in  Duplicate), 
"  To  the  Book-keeper,  at  the  Office  of  the 
Department  of  Docks,  346  and  348  Broadway. 

''New  York,  31st  March,  1874. 
"Mr.  BtGLER  &  Co.: — Please  deliver.  Pier  34th 
St.,  N.  R.,  22,000  ft.  face  W.  P.  Plank,  5  in.  thick,  12 
in.  and  upwards  wide,  to  average  40  ft.  long.  Forty 
Spruce  Plank,  4x10,  24  ft.  long,  for  and  on  account  of 
the  Department  of  Docks. 

W.  BuDD,  Treasurer. 
"No.  3,533. 

Wm.  W.  Burnham,  Book-keeper. 
"Requisition  1,645.    March  30,  1874— Turner." 

The  others  were  similar  in  form,  and  covered  the 
balance  of  the  materials  included  in  the  action. 

The  cause  was  tried  at  circuit. 

The  resolution  of  the  dock  department,  relied  on 
by  plaintiffs,  was  proved  by  oral  testimony  to  the  ef- 
fect that  the  piers  were  ordered  to  be  built  by  the  unan- 
imous vote  of  the  board.  The  labor  was  done  by  day's 
work,  the  materials  were  furnished  by  contract. 

No  vote  of  the  board  was  taken  on  making  requisi- 
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tions  nndel*  the  contract.  The  plaintiffs  offered  to 
prove  that  all  work  and  materials  which  had  been  fur- 
nished otherwise  than  by  contract  be  approved,  and 
that  thereaJtOT  work  and  materials  be  furnished  with- 
out contract.    This  was  excluded. 

After  several  vsritnesses  had  been  examined  on  be- 
half of  the  plaintiffs,  it  was  agreed  between  the  coun- 
sel for  the  respective  parties,  that  defendants,  for  the 
purpose  of  raising  the  question  of  the  validity  of  the 
contract  by  a  motion  to  dismiss  the  complaint,  and  for 
the  purpose,  if  possible,  of  shortening  the  trial,  might 
introduce  in  evidence  certain  ordinances  of  the  com- 
mon council,*  after  which  a  motion  for  a  non-suit 
should  be  made,  and  if  it  was  denied,  that  then  plain- 
tiffs counsel  might  call  other  witnesses  before  resting. 

This  having  been  done,  the  following  opinion,  in 
which  will  be  found  the  other  material  facts,  was  ren- 
dered by  the  justice  before  whom  tlie  case  was  tried. 

B.  L.  Fancher  and  Dexter  A.  Hawkins^  for  the 
plaintiffs. 

William  C.  Whitney,  Charles  P.  Miller  &  E.  H. 
Laconibe,  for  the  defendants. 

Vak  Brunt,  J. — In  view  of  the  magnitude  of  the 
interests  which  are  necessarily  involved  in  this  case,  it 
may  not  be  improper  for  me  to  state  a  little  more  in 

^  As  to  the  mode  of  proying  municipal  ordinances,  see  Z.  1878, 
c  219,  "which  is  as  follows  :  *'Any  act,  ordinance,  resolution,  by- 
law, mle  or  proceeding  of  the  common  council  of  a  city,  or  of  the 
board  of  trustees  of  an  incorporated  village,  or  of  a  board  of  super- 
Tisors  of  any  county  within  this  State,  and  any  recital  of  occurrences 
taking  place  at  the  sessions  of  any  thereof,  may  be  read  in  evidence 
on  any  trial,  examination  or  proceeding,  whether  civil  or  criminal, 
either  from  a  copy  thereof  certified  by  the  clerk  of  the  city,  village, 
common  council  or  board  of  supervisors,  or  from  a  volume  printed  by 
authority  of  the  common  council  of  the  city  or  board  of  supervisors 
of  the  county." 
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detail  than  usual  the  considerations  which  have  led  me 
to  the  conclusion  which  I  have  come  to  upon  the  mo- 
tion to  dismiss  the  complaint  in  this  case.  We  find 
that  the  government  of  the  city  of  New  York  is  made 
up  of  a  series  of  independent  departments,  none  of 
which  are  answerable  to  any  given  head,  and  are 
supreme  to  a  very  great  extent  within  the  range  of 
duties  which  are  confided  to  them  for  execution.  We 
find  a  police  department,  a  fire  department,  a  depart- 
ment of  public  works,  department  of  docks,  finance 
department,  board  of  education,  commissioners  of 
charities  and  correction,  and  I  don' t  know  but  what 
there  are  more  of  the  departments  in  the  city  of  New 
York  which  are  entirely  independent  governments  m 
themselves,  governed  by  certain  rules  which  are  applic- 
able to  each  individual  department,  and  which  have  no 
relation  to  one  another,  and  not  answerable  to  any 
other  department,  or  any  one  official  head. 

[After  some  remarks  upon  the  evils  of  this  system, 
the  learned  judge  continued  as  follows  :]  Among  those 
departments  is  the  department  of  docks.  We  find  that 
the  department  of  docks  has  certain  duties  which  are 
confided  to  it,  namely,  the  construction  of  the  piers 
and  bulkheads  of  the  city  of  New  York,  which  are 
necessary  for  the  commerce  of  the  city.  They  have 
also  confided  to  them  the  repairing  of  piers  and  bulk- 
heads, and  the  dredging  out  of  slips,  and  at  the  time 
this  new  department  was  instituted,  it  was  intended 
that  there  should  be  a  new  plan,  or  a  permanent  law 
for  the  improvement  of  the  water  front  of  the  city,  de- 
vised. As  a  result  of  that  idea,  when  the  department 
of  docks  was  first  instituted,  that  plan  was  infused  into 
the  system  of  the  department  of  docks.  I  think  it  was 
under  the  charter  of  1870,*  that  such  a  department  was 
brought  into   existence.      It  had  then  very  limited 

*1L.  1870,  p.  878,  c.  187,  SS  80,  99. 
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powers,  and  it  derived  all  the  powers  which  it  had, 
from  the  commissioners  of  the  sinking  fund,  who  could 
devolve  npon  the  commissioners  of  docks  such  powers 
as  they  saw  fit,  for  the  purpose  of  carrying  out  the  in- 
tention for  which  it  was  organized. 

We  find  that  within  a  month  after  that,  in  the  same 
year,  anew,  separate,  and  independent  act  was  passed* 
which  brought  the  department  of  docks  from  this  in- 
fantile condition  into  a  full-grown  department,  and 
we  now  see  entirely  new  duties  confided  to  that  de- 
partment. They  were  made  an  independent  depart- 
ment, consisting,  if  I  recollect  right,  of  five  members. 
They  were  to  have  control,  not  only  of  the  repairing 
of  the  old  works  in  relation  to  the  docks  and  bulk- 
beads,  &c.,  in  the  city  of  New  York,  but  were  to  or- 
ganize a  definite  plan  for  the  carrying  on  of  those 
improvements,  whereby  the  water  front  of  the  city  of 
New  York  might  be  so  improved  that  it  could  accom- 
modate the  increasing  commerce  of  the  city.  They 
were  required  to  adopt  a  plan  for  the  carrying  on  of 
this  new  work.  That  plan  was  to  be  submitted  to  the 
commissioners  of  the  sinking  fund,  and  when  it  was 
approved  by  them  it  was  to  be  the  plan  according  to 
which  the  improvement  of  the  water  front  of  the  city 
of  New  York  was  to  be  conducted.  We  find,  from  the 
evidence  in  this  case,  that  a  plan  was  adopted  by  the 
dock  department  and  submitted  to  the  commissioners 
of  the  sinking  fund,  and  adopted  by  them,  and  it  was 
called  the  new  plan  ; — that  the  department  of  docks 
went  to  work,  doing  work  of  construction  under  this 
new  plan  ; — that  in  the  course  of  the  construction  of 
that  work,  the  department  of  docks  made  the  contract 
which  is  now  in  suit ; — that  in  the  process  of  carrying 
oat  this  alleged  contract  which  was  made  with  the 
plaintiffs  in  this  action,  a  large  quantity  of  material 


♦  X.  1870,  p.  907,  c.  883,  §§  32-44. 
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was  furnished  to  the  department  of  docks,  which  was 
put  into  the  construction  of  the  docks  that  were  being 
built  under  the  new  plan,  as  adopted  by  the  depart- 
ment of  docks,  and  approved  by  the  commissioners  of 
the  sinking  fund  ; — that  during  the  running  of  the  con- 
tract,  material  was  furnished  for  the  carrying  on  of 
that  work  as  it  was  called  for ; — that  during  the  pro- 
gress of  that  work,  the  department  of  audit  refused  to 
pay  Bigler  &  Co.  the  amount  of  money  which  the  de- 
partment of  docks  had  certified  to  be  due  to  them 
under  this  contract,  and  hence  this  suit.  At  the  time 
at  which  this  suit  was  originally  instituted,  and  the 
time  the  answer  was  first  put  in,  in  this  case,  there  was 
no  question  raised  in  regard  to  the  legality  of  the  con- 
tract. [Some  discussion  as  to  the  decision  on  a  former 
trial  is  here  omitted,  because  it  proved  not  material  to 
the  question  now  decided.] 

Subsequent  to  the  hearing  of  the  case  at  the  general 
term,  the  complaint  has  been  amended,  and  the  ques- 
tion has  been  raised  by  an  amended  answer,  as  to  the 
legality  of  this  contract. 

The  complaint  has  been  amended  so  as  to  cover  not 
only  a  claim  under  the  contract,  but  a  claim  on  the 
ground  of  a  qvxintum  valebat^  and  the  answer  has  been 
amended  alleging  fraud,  and  that  the  contract  was 
illegal  and  had  no  legal  existence,  so  as  to  found  any 
liability  upon  it.* 

That  brings  me  to  the  consideration  of  the  evidence 
as  relating  to  that  defense.  We  find  the  evidence  to 
be  this  upon  the  part  of  the  plain tiflf.  We  find  that 
prior  to  the  time  this  contract  was  entered  into,  the 
commissioners  of  the  dock  department  adopted  a  reso- 
lution, by  which  they  provided  that,  as  far  as  the  work 
which  was  carried  on  upon  the  new  plan  was  concerned, 
«  >i 

*  As  to  this  distinction,  see  Eingsley  v.  City  of  Brooklyn,  1  AU>. 
N,  C.  108. 
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the  labor  shonld  be  performed  by  day's  labor,  and  the 
material  should  be  famished  by  contract  as  far  as 
practicable. 

We  also  find  that  they  have  gone  on,  as  I  have  al- 
ready said,  working  under  this  new  plan,  making  new 
constructions  under  this  new  plan,  under  that  resolu- 
tion, doing  the  work  by  day's  work  and  making  con- 
tracts for  the  purpose  of  purchasing  materials.  The 
way  in  which  the  materials  were  furnished  to  the  dock 
department,  under  that  contract  made  with  the  plain- 
tiff, seems  to  be  this :  That  the  engineer-in-chief,  or 
the  engineer  in  charge,  certified  to  the  dock  depart- 
ment, what  material  would  be  wanted — coming  within 
the  terms  of  the  contract.  We  find  that  then  the 
treasurer  of  the  dock  department,  if  he  was  present, 
and  if  not,  one  of  the  commission  of  the  dock  depart- 
ment, issued  a  requisition  upon  Bigler  &  Co.,  and  the 
timber  was  sent  to  the  place  designated  by  the  requi- 
sition, and  it  was  there  inspected  by  the  official 
inspector  of  the  dock  department,  and  the  timber  was 
accepted  as  complying  with  the  requisition,  both  in 
quality  and  dimensions,  and  was  then  put  into  these 
structures  by  the  workmen  employed  by  the  dock  de- 
partment. It  is  to  be  borne  in  mind,  that  this  timber 
put  into  these  docks,  consisted,  if  I  understand  it 
right,  of  that  portion  of  the  piers  which  was  above  the 
water,  with  the  exception  of  the  columns,  which  took 
the  place  of  piles  for  the  purpose  of  mooring  the  ships. 
Instead  of  using  a  single  pile,  they  bound  together 
10x10  timber,  and  they  were  sunk,  making  piles  twenty 
inches  square,  and  some  eighty  or  ninety  feet  long. 
Instead  of  being  a  single  stick  of  timber,  it  was  a  num- 
ber fastened  together  for  the  purpose  of  making  this 
sort  of  a  pile. 

Upon  that  state  of  facts,  the  counsel  of  the  corpora- 
tion has  moved  to  dismiss  the  complaint,  and  alleged 
several  grounds  of  dismissal.    One  was,  that  upon  the 
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cross-examination  of  Mr.  Bigler,  it  has  been  established 
that  he  has  not  complied  with  the  terms  of  the  con> 
tract.  That  question  should  not  be  considered  here. 
I  do  not  think  it  can  be  entertained  as  a  ground  for  a 
motion  to  dismiss  the  complaint,  because  the  evidence 
itself  is  of  such  a  character,  that  it  must  necessarily  be 
submitted  to  the  jury.  There  is  nothing  more  analo- 
gous to  this  question,  than  that  of  the  case  of  negli- 
gence. If  there  is  any  dispute  on  the  question  of  neg- 
ligence, it  must  go  to  the  jury.  If  there  is  any 
dispute  in  regard  to  the  contract  being  substantially 
carried  out,  that  is  a  question  for  the  jury  to  determine, 
and  not  the  court.  Therefore,  that  question  cannot  be 
considered  on  this  motion  to  dismiss  the  complaint. 

What  are  his  grounds  upon  the  question  of  the  le- 
gality of  the  contract  f 

1st.  That  no  full  and  minute  specifications  were  made 
as  the  basis  for  the  proposals  for  any  of  the  work. 

2nd.  That  even  if  the  specifications  were  good,  the 
advertisement  was  not  for  doing  said  work  under  said 
plan  or  plans. 

3rd.  That  the  proposals  of  the  plaintiffs  were  not 
accompanied  by  any  bonds  of  the  form  set  forth  in  the- 
specifications  duly  executed. 

4th.  The  contract  contained  no  provision  as  to  time 
within  which  any  work  should  be  done  or  material  fur- 
nished,— but  simply  a  time  within  which  the  depart- 
ment might  make  requisition  for  material.  This  was 
simply  providing  a  time  within  which  the  commission- 
ers of  docks,  by  their  private  act,  might  purchase  of 
the  plaintiffs,  materials  at  fixed  prices. 

6.  The  contract  contained  no  provision  for  the  re- 
tention of  at  least  one-fourth  of  the  contract  price  un- 
til the  completion  of  the  deliveries,  as  security  for  its 
performance. 

6th.  And  no  provision  for  the  forfeiture  of  it  for 
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non-performance.  The  requisitions  were  the  private  act 
of  the  treasurer  of  the  department,  or  such  individual 
commissioner  as  made  a  requisition  upon  the  plaintiffs 
for  material. 

7th.  No  quantities  annexed  to  the  items  of  materials 
in  the  specifications,  nor  in  the  advertisement,  nor  in 
the  contract. 

8th.  No  quality  of  material  sx)ecified  in  the  contract. 

Farther,  it  is  not  in  point  of  fact  a  contract  for  the 
porchase  of  material  made  after  any  advertisement  and 
public  letting. 

No  recovery  can  be  had  on  bills  not  proved  as  hav- 
ing the  certificate  of  Mr.  Turner,  the  superintendent  of 
repairs  and  supplies,  there  being  no  proof  of  waiver  by 
the  department. 

In  this  designation  of  grounds,  it  would  seem  to  have 
been  the  claim  of  the  corporation  counsel  that  the  con- 
tract which  was  made  with  Bigler  &  Co.,  should  accord 
with  the  requirements  of  the  dock  department  law. 
He  has  raised,  however,  in  his  motion  for  a  dismissal  of 
the  complaint,  another  ground,  namely,  that  if  it  does 
not  comply  with  the  dock  department  law,  and  is-  not 
governed  by  the  dock  department  law,  it  is  governed 
by  the  general  law  of  the  city  of  New  York,  regulating 
the  entering  into  of  contracts  by  the  different  heads  of 
the  department.  That  ground,  it  seems,  is  not  at  all  well 
taken.  I  think  the  regulation  of  any  contract  to  be  en- 
tered into  by  the  dock  department,  is  governed  by  the 
oiganized  law  of  the  dock  department,  and  is  exempt 
from  any  restrictions  contained  in  the  charter  relating 
to  other  dei)artments,  ^  because  the  legislature  has  been 
particularly  sx)eciar  in  determining  as  to  what  the 
laws  of  the  dock  department  shall  contain,  and  this 

*  See  aaidet  v.  The  M»yor.  12  JJun,  506,  568. 
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must  exclude  all  other  legislation  relating  to  that 
subject. 

The  answer  which  is  made  by  the  plaintiffs  to  this 
position  of  the  corporation  counsel,  seems  to  be  this, 
as  I  understand  it.  That  under  the  resolution  made  by 
the  dock  department,  or  which  was,  as  they  claim, 
authorized  by  the  act  of  1871,  to  be  made,  the  dock 
department,  in  the  doing  of  this  work,  and  in  the  pur- 
chasing of  this  material,  were  not  governed  by  the  rules 
or  regulations  of  the  dock  department,  governing  the 
making  of  contracts.  That  by  the  resolution  which  they 
adopted,  they  were  authorized  to  do  this  work  by  the 
day's  work,  that  they  were  authorized  to  purchase  this 
material  in  any  way  which  they  saw  fit,  and  might  make 
a  contract  in  any  way  they  saw  fit,  and  neither  the  regu- 
lations embraced  in  the  revised  ordinances,  nor  the  regu- 
lations embraced  in  the  act  regulating  the  power  of  the 
dock  department,  apply  to  a  contract  made  in  that  way, 
because  they  had  adopted  a  resolution  certifying  that 
they  should  do  certain  portions  of  the  work  by  contract 
and  certain  portions  by  day's  work,  and  there  are  no 
provisions  of  the  dock  law  that  related  to  a  transaction 
of  that  description.  They  also  claimed  that  if  there 
was  no  contract  made,  the  dock  department  had  a  right 
to  purchase  this  material  in  open  market,  and  that  any 
orders  they  gave  to  Bigler  &  Co.,  could  be  sustained  by 
claiming  he  was  entitled  to  recover  upon  the  quantum 
valebaty  they  having  been  ordered  by  the  dock  dejyart- 
ment  in  open  market,  which  they  had  a  right  to  do. 

In  order  to  consider  these  propositions  it  is  neces- 
sary to  look  at  the  various  acts  by  which  the  dock 
department  came  into  existence. 

The  charter  of  1870  *  gave  them  very  little  power. 
We  find  that  by  the  act  of  1870,  f  their  powers  were 

♦  1  Lawi  of  lB70j  p.  873,  c.  187,  $  99. 
t  1  Laws  of  1870,  p.  907,  c.  888,  ${  8^-44. 
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very  mnch  enlarged.  We  find,  however,  that  by  that 
act  they  were  required,  as  far  as  the  new  plan  work  was 
concerned,  to  do  all  that  work  absolutely  by  contract, 
and  the  kind  of  contract  which  was  specified  in  the  act 
which  gave  them  these  additional  powers.  It  was  un- 
doubtedly found  that  such  a  cast-iron  system  of  con- 
tracts in  regard  to  the  construction  of  this  new  plan 
work  was  not  that  sort  of  a  system  which  was  to  carry 
on  the  department  successfully ;  consequently,  in  1871,* 
that  portion  of  the  law  regulating  the  dock  department 
was  amended.  Under  the  act  of  1870,  that  portion  of 
the  law  which  authorized  this  work  of  construction 
nnder  the  new  plans,  read  as  follows : 

"The  work  of  such  construction,  under  said  plan  or 
plans,  shall  be  performed  by  contract,  as  follows."  It 
then  goes  on  and  designates  that  there  shall  be  certain 
specific  plans  that  shall  be  first  made,  and  then  adver- 
tisements for  proposals  shall  be  made,  giving  those 
specifications,  and  the  contract  shall  be  made  in  ac- 
cordance with  those  specifications,  and  providing  for 
certain  other  particulars,  in  accordance  with  which 
the  contract  must  necessarily  be  made.  Now,  in  1871, 
as  I  say,  probably  it  being  found  that  by  such  a  cast- 
iron  contract  system  it  was  not  possible  for  the  work 
ot  the  construction  of  the  new  plan  to  be  carried  on, 
tliat  portion  of  the  section  was  amended  to  read  as  fol- 
lows: 

'''The  work  of  such  construction  under  said  plan  or 
plans,  unless  ordered  to  be  otherwise  performed  by  the 
affirmative  votes  of  four  members  of  the  board,  shall 
be  performed  as  follows."  And  then  follow  the  same 
provisions  in  regard  to  the  form  of  the  contract  and 
proposals,  and  plans  and  specifications  as  existed  in 
the  act  of  1870. 

In  other  words,  the  alteration  seems  to  have  been 

«  2  Law9  of  1871,  p.  1285,  c.  674,  §  6. 
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that  the  department  of  docks  could,  by  an  aflBirmati^e 
vote  of  four  out  of  five  members  of  the  board,  desig* 
nate  how  the  work  could  be  done  otherwise  than  by 
contract,  if  they  thought  the  necessities  of  the  case 
required  it. 

In  pursuance  of  the  powers  which  were  granted  to 
them  by  that  act,  we  find  they  adopted  the  resolu  tion 
which  has  been  testified  to  by  Mr.  Westervelt,  namely : 
that  they  resolved  that  the  work  for  these  piers,  at 
least  that,  as  far  as  the  work  upon  these  piers  was  con- 
cerned, the  labor  should  be  done  by  day's  work,  and 
the  material  furnished  by  contract.  I  don' t  think  the 
necessities  of  this  act  require  that  the  geneml  resolu- 
tion in  regard  to  all  the  work,  was  necessary  for  the 
board  to  act  upon.  They  could  say:  ''We  will  con- 
struct the  piers  in  a  different  way  from  that  which  the 
law  requires,"  because,  I  suppose,  that  would  be  a 
compliance  with  that  designation ;  the  law  does  not 
require  that  they  should  construct  all  the  piers  in  the 
same  way.  But  I  think  the  construction  of  this  act 
requires  this  to  be  said :  that  after  they  have  adopted 
one  system  of  construction  in  regard  to  one  particular 
part  of  the  work,  their  power  of  designation  is  gone ; 
that  is  to  say,  if  they  have,  under  this  provision, 
directed  the  work  to  be  constructed  by  day's  work,  as 
far  as  the  labor  is  concerned,  and  by  contract,  as  far  as 
the  material  is  concerned,  they  have  designated  the 
way  in  which  the  work  is  to  be  performed,  and  they 
cannot  exceed  it. 

Therefore,  there  cannot  be  any  chaoge,  as  far  as 
any  particular  structure  is  concerned,  by  the  dock  de- 
partment, in  the  system  of  work.  They  must  deter- 
mine how  it  is  to  be  constructed  beforehand,  and,  hav- 
ing so  determined,  they  must  carry  out  that  plan,  and 
construct  it  in  accordance  with  that  plan,  whatever  it 
may  have  been,  either  according  to  the  law,  or  accord- 
ing to  the  plan  which  they  may  have  determined  upon, 
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thad  it  shall  be  otherwise  than  that  designated  by  the 
law.  We  find  that  under  the  assessment  law  of  the 
city  of  New  York,  the  corporation  either  has  the  right 
to  raise  the  money  beforehand  and  do  the  work,  or  do 
the  work  and  raise  the  money  afterwards.  The  court 
of  appeals  have  held,  that  if  they  commenced  the  work 
in  that  way,  they  must  complete  the  work  before  they 
attempt  to  levy  an  assessment,  or  if  they  levy  an 
assessment  they  must  collect  it  first,  and  then  do  the 
work,  and  if  they  attempt  to  levy  an  assessment  be- 
fore the  work  is  finished,  they  having  determined  that 
the  work  shall  be  done  in  that  way,  namely,  the 
assessments  levied  afterwards,  that  it  is  a  defense  to 
any  proceeding  for  the  purpose  of  collecting  assess- 
ments.* 

♦  See  Eno  t>.  Mayor,  &c.  of  N.  Y.,  68  JV.  F.  214,  rev'g  7  Hun,  820. 
One  who  furnishes  materials,  &c.,  on  a  contract  made  without 
tiie  preliminary  certificates  or  advertisements  required  by  law,  cannot 
recover  on  the  mere  ground  that  the  city  has  had  the  benefit  of  them. 
Though  it  may  be  otherwise,  if  the  city  has  collected,  by  assessment, 
the  money  to  pay  for  them.  McDonald  v.  Mayor,  &c.  of  N.  Y.,  68  If. 
r.  23  ;  Nelson  e.  The  same,  68  Id.  585,  rev^g  5  JSun,  190. 

A  county  court  made  an  order  appointing  a  commissioner  to  let 
the  building  of  a  bridge  to  some  contractor  who  would  wait  for  his 
compensation  ' '  until  the  amount  is  received  from  the  State  out  of  the 
road  and  canal  fund."    The  commissioner  let  the  contract  to  A., 
who  entered  into  a  bond  which  recited  the  order  and  contained  an 
agreement  ^*  on  the  part  of  the  county  court,  as  said  court,*'  to  pay  a 
certain  sum  when  the  work  was  completed,  provided  that,  **  if  there 
be  not  a  sufficient  amount  of  the  dividend  of  the  road  and  canal  fund 
on  hand,  at  the  time  of  the  completion  of  the  bridge,  the  said  under- 
taker u  to  wait  on  or  indulge  the  said  county,  by  receiving  of  said 
coxmty  as  fikst  as  said  funds  shall  arrive.**    When  the  work  was  com- 
pleted, A.  received  a  warrant  on  the  county  treasurer,  *' payable  out 
of  the  road  and  canal  fund.**    This  was  assigned  to  the  plaintiff. 
^^i  that  the  plaintiff  could  look  only  to  the  road  and  canal  fund, 
•Dd  could  not  compel  the  county  to  pay  out  of  its  own  proper  funds. 
Ptttis  County  «.  Kingsbury,  17  Mo.  479. 

Contracts  for  work,  the  expense  of  which  is  to  be  assessed,— ^^, 

Vol.  v.— 6 
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Now,  then,  the  dock  department  having  determined 
as  to  the  way  in  which  this  work  should  be  done,  there 
is  no  power  of  alteration  ;  they  must  go  on  and  finish 
it,  they  having  exhausted  the  powers  which  the  law 
gave  them. 

That  brings  me  to  the  direct  consideration  of  the 
question  involved  in  this  question.  We  find  the  dock 
dei)artment  has  determined  by  their  action,  that  the 
work  uj)on  these  piers  shall  be  done  by  day's  work, 
and  the  materials  furnished  by  contract.  Now,  what 
is  meant  by  that?  And  there  is  the  only  difficulty 
there  is  in  this  case.  What  rule  in  regard  to  the  mak- 
ing of  contracts,  is  to  apply  to  a  contract  of  that  de- 
scription ?  It  will  be  seen,  by  an  examination  of  the 
act  specifying  the  particulars  of  the  contract,  what  it 
is  necessary  the  plans  and  specification  should  contain ; 
that  it  would  seemingly  be  intended  to  apply  to  the 
whole  structure,  not  only  to  the  work,  but  to  the  work 
and  material,  both.  It  was  claimed  on  the  part  of  the 
counsel  for  the  plaintiff,  that  the  use  of  the  word 
*'work,"  might  relate  only  to  the  labor,  but  I  don't 
think  any  such  construction  could  be  placed  upon  it. 
The  use  of  the  word  "  work,"  means  the  whole  struc- 
ture. When  you  talk  about  the  work  on  the  piers,  to 
make  a  contract  in  regard  to  the  piers,  means  the  work 
and  materials  for  the  piers,  for  the  whole  structure, 
and  that  seems  to  be  the  idea  in  fixing  the  regulations 
as  applicable  to  the  contract,  for  the  work  to  be  per- 
formed under  this  contract.  Now,  by  the  regulations 
of  the  dock  commissioners  they  took  the  labor  out  of 
the  act.  Did  they  leave  the  material  in  it  ?  It  seems 
to  me  they  did.  It  seems  that  is  the  only  construction 
which  can  be  placed  upon  their  acts.  They  are  author- 
not  obligations  of  the  city  within  the  meaning  of  clauses  restricting 
the  amount  of  its  obligations.  Baldwin  v.  City  of  Oswego,  1  Abb.  (X 
App.  Dee,  02. 
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ized  to  take  as  much  as  they  please  oat  of  the  contract 
system.  Whatever  they  leave  in  the  contract  system, 
that  is  to  be  governed  by  the  rules  and  regulations  of 
the  law  regulating  the  contracts  of  the  dock  depart- 
ment. Unless  that  is  so,  there  is  no  provision  of  law 
to  regulate  what  contract  shall  be  made  by  the  dock 
department.  The  theory  of  the  law  is,  that  there  shall 
be  certain  regulations  in  regard  to  the  contract  system 
of  the  dock  department,  because  they  have  si)ecified 
that  where  the  work  is  to  be  done  by  contract,  it  means 
the  doing  of  the  work  and  the  furnishing  of  the 
material,  and  where  it  is  done  by  contract  it  shall  be 
preceded  by  certain  preliminaries,  and  those  prelimin- 
aries must  be  fulfilled  in  order  that  the  contract  shall 
be  a  valid  one.  The  law  originally  required  everything 
to  be  done  by  contract.  The  law  of  1871  has  said : 
^'Tou may  takeout  of  this  contact  system  whatever 
yon  think  the  necessities  of  the  dock  department  re- 
qnire."  It  seems  to  me  that  leaves  in  the  contract 
system  that  which  remains,  and  which  must  be  con- 
straed  in  accordance  with  the  provisions  of  the  law 
regulating  the  contracts  of  the  dock  department. 
Therefore,  that  would  leave  this  case  precisely  in  this 
coadition,  that  the  contracts  to  be  made  must  conform 
to  the  general  provisions  of  the  law  regulating  con- 
tracts to  be  entered  into  by  the  dock  department,  and 
that  is,  that  there  shall  be  full  and  minute  specifica- 
tions for  such  work.  The  labor  having  been  taken  out, 
it  leaves  the  material  in,  and  that  there  should  be  full 
specifications  for  the  material  to  be  furnished,  and  that 
the  advertisement  for  the  procurement  of  certain  mate- 
rials shall  be  in  accordance  with  certain  specifications, 
and  the  proposals  for  such  material  shall  be  sent  to  the 
board  within  such  time  as  is  specified  by  the  advertise* 
ment,  accomi)anied  by  a  bond ;  that  the  board  should 
open  the  proposals,  and  examine  them,  and  award  the 
contract  to  the  lowest  bidder  complying  with  such 
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plans  and  specifications,  and  then  the  contract  should 
contain  this  provision,  that  they  shall  retain  one-fourth 
of  the  contract  price  until  the  completion  of  the  deliv- 
eries, as  security  for  its  performance,  and  it  shall  be  in 
accordance  with  those  plans  and  specifications. 

Now,  if  that  is  true,  the  contract  in  this  case  does 
not  accord  with  the  provisions  of  the  law.  It  may  be 
a  curious  thing,  but  the  fact  is,  that  in  regard  to  this 
contract,  after  it  was  entered  into  by  Bigler  &  Co., 
the  city  could  not  have  been  held  for  a  single  dollar, 
nor  could  Bigler  &  Co.  have  been  held  for  a  single 
dollar.  If  the  city  made  a  requisition  for  any  amount 
of  lumber  on  Bigler  &  Co.,  and  they  refused  to  furnish 
it,  they  could  not  be  held  for  a  dollar.  That  is  the 
condition  of  that  contract,  and  upon  my  calling 
attention  to  the  terms  of  the  contract,  it  will  be 
seen  that  the  contract  is  particular,  to  determine 
what  the  penalty  for  default  upon  the  part  of 
Bigler  &  Co.,  shall  be,  and  what  is  it  ?  That  the  city 
shall  be  able  to  deduct  from  anything  that  might  be 
due  to  Bigler  &  Co.,  whatever  the  material  would  cost 
in  case  they  went  out  in  the  market  and  bought  it. 
Suppose,  after  the  contract  had  been  given  to  Bigler  & 
Co.,  they  refused  to  furnish  a  stick  of  timber,  that 
they  could  not  do  it  and  make  any  money  by  it,  where 
would  there  be  any  cause  of  action  against  Bigler  & 
Co.,  for  any  damage  that  the  city  might  sustain? 
They  could  not  recover  a  cent,  because  there  was  noth- 
ing due  them,  and  suppose  he  got  half  way  through 
the  contract,  and  got  one-half  of  his  money,  and  they 
made  an  order  upon  him  for  lumber,  and  he  said  he 
would  not  deliver  any  more,  they  could  not  deduct 
anything  from  him  because  there  would  be  nothing  to 
deduct  from  ;  therefore,  as  far  as  the  question  of  con- 
tract is  concerned,  it  was  no  contract  at  all.  The  city 
was  not  bound  to  order,  nor  were  Bigler  &  Co.  bound 
to  furnish,  a  stick  of  timber. 
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We  find,  in  regard  to  this  contract,  that  there  were 
no  plans  and  specifications  as  required  by  the  provis- 
ions of  the  dock  law,  that  the  contract  was  general  in 
every  particalar,  that  th|3re  was  no  way  in  which  there 
coald  be  comx>etitiye  bidding,  for  the  reason  that  we 
find  no  amount  is  specified  ;  certain  qualities  of  timber 
are  specified,  but  there  are  no  quantities,  no  amount  of 
any  kind  si)ecified,  so  that  there  could  be  a  compari- 
son of  bids.  If  the  contract  system  is  to  prevail  (and 
it  has  been  the  theory  of  both  the  municipal  and  State 
governments  that  it  should  prevail),  it  is  necessary  the 
contract  should  be  in  such  a  form  that  there  shall  be 
what  is  called  competitive  bidding.  Without  intend- 
ing to  insinuate  that  anything  of  the  kind  has  occurred 
in  this  case,  I  call  your  attention  to  the  classes  of 
frauds  which  might  incidentally  and  very  easily  creep 
into  a  contract  system  of  this  kind.  Here  we  find  they 
specified  white  pine  plank,  to  average  forty  feet  long, 
five  by  twelve,  at  $40  a  thousand.  Suppose  the  bid- 
der was  in  collusion  with  the  engineer  of  the  de- 
partment, he  could  go  to  the  engineer,  and  say :  "  How 
much  white  pine  plank  do  you  think  you  will  want  ?" 
"Well,  so  much."  "Now,  I  see  dowA  here  there  is 
some  other  kind  of  plank  ;  how  much  of  that  will  y^u 
want  famished  ?"  *'  Well,  we  will  want  very  little  of 
that."  What  is  the  result?  He  puts  a  high  price 
upon  that  of  which  they  want  a  good  deal,  and  a  very 
low  price  upon  that  which  they  want  very  little  of  ;  and 
another  man  bids  conscientiously — supposing  they 
want  an  equal  quantity  of  the  same  character,  and  puts 
reasonable  prices  to  each  class  of  lumber,  and  he  aver- 
ages his  prices  accordingly.  How  are  you  going  to 
compare  those  bids  1  You  foot  up  so  many  pieces  at 
80  much  x)er  thousand,  and  you  will  find  that  one  will 
be  lower  than  the  other.  AVhen  it  comes  to  be  filled, 
the  first  will  be  found  to  be  an  infinitely  degree  higher 
than  the  other,  a  fact  which  would  be  known  to  the 
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officers  of  the  department  in  consequence  of  their 
knowing  how  the  work  will  be  carried  on,  and  what 
proportion  of  the  timber  of  the  various  classes  would 
be  furnished.  There  cannot  be  any  competitive  bid- 
ding in  a  contract  of  that  description.  It  is  for  that 
reason  that  in  laws  regulating  contracts,  there  has 
always  been  a  determination  upon  the  part  of  the  leg- 
islature, at  least,  to  see  that  the  contract  shall  be 
specific  in  regard  to  quantities,  and  unless  it  is  specific 
in  regard  to  quantities,  there  cannot  be  any  compari- 
son of  bids. 

It  seems  to  me  that  this  contract  must  be  governed 
by  the  law  regulating  the  dock  department,  that  it 
does  not  comply  with  the  dock  department  law,  and 
that  it  is  illegal  and  cannot  be  enforced. 

In  regard  to  the  question  of  qtuintum  meruit^  I 
have  said  that  could  not  be  considered  in  this  case.  It 
has  been  claimed  that  the  city  of  New  York  has  pos- 
session of  these  materials,  that  it  comes  within  the  case 
of  Nelson  v.  Mayor,*  which  was  a  case  of  an  assessment 
that  was  levied,  and  the  money  was  in  the  city  treasury 
to  pay  it,  and  the  contract  was  sought  to  be  defeated 
on  the  ground  that  the  contract  was  illegal  in  conse- 
qtience  of  failing  to  comply  with  certain  requisitions 
of  law.  The  court  in  that  case  held,  the  city  could  not 
get  the  money  to  pay  the  contractor  out  of  the  citizens 
and  then  refuse  to  pay  the  contractor. 

How  are  the  facts  in  regard  to  this  case  ?  These 
piers  were  erected.  It  was  offered  to  be  proved,  and 
we  must  assume  the  fact,  for  the  purpose  of  this  ques- 
tion, that  the  city  did  realize  a  rental  from  those  piers, 
but  the  rental  is  not  money  which  is  raised  for  the 
purpose  of  paying  the  contractor  for  the  labor  and  ma- 
terial which  he  had  furnished  for  the  work,  and,  there- 
fore, it  is  to  be  distinguished  from  the  case  of  Nelson 

•  68  N.   F.  585. 
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9.  Mayor.    The    United    States   supreme   court   de- 
cided pretty  squarely  within  a  short  time  the  question 
of  quantum  meruit^  and  that  was  in  the  case  of  a  con* 
tract  with  one  of  the  dejyartments  of  the  United  States 
govemment  where  certain  materials  were  furnished  and 
certain  work  done  in  pursuance  of  a  contmct,  and 
there  was  not  any  appropriation  to  pay  the  contractor, 
and  &e  provision  of  the  law^  was,  that  there  must  be 
an  appropriation  before  the  contract  could  be  made. 
The  court  of  claims  allowed  the  contractor  to  recover 
upon  the  ground  of  a  quantum  meruit    The  supreme 
court  of  the  United  States  reversed  that  judgment, 
holding  that  the  contract  was  utterly  void ;  that  the 
contract  being  utterly  void,  although  the  United  States 
had  possession  of  the  materials,  and  was  using  them« 
there  could  not  be  any  recovery  on  the  quantum 
meruit^  because  the  department  had  no  power  to  incur 
a  debt  except  in  the  manner  provided  by  law,  and  that 
the  law  required  an  appropriation  before  the  debt 
could  be  incurred,  and  that  the  debt  should  be  incurred 
in  a  certain  way,  and  that  process  not  having  been  fol- 
lowed, there  could  be  no  recovery  for  the  amount  of 
material  furnished  ;  holding  that  if  a  contract  was  re- 
quired there  could  not  be  a  recovery  for  the  material 
furnished ;  thereby  establishing  the  principle  which  is 
necessary  to  be  established  in  order  to  govern  this 
question,  namely,  that  if  a  contract  system  is  to  be 
established,  the  recovery  is  to  be  upon  the  contract, 
and  cannot  be  in  any  other  way,  because  if  so,  the  con- 
tract system  is  necessarily  abolished,  f    If  a  man  can 
make  a  contract  with  the  city  of  New  York,  in  viola- 
tion of  law,  and  the  contract  be  void,  and  he  then  can 
'^^ver  upon  the  qvxintum  Tneruity   the  restrictions 

*  See  act  of  Congress  of  1820,  |  6,  3  Stat,  at  L.  668. 
t  Compare  Clark  9.  U.  8.  05  U,  8.  (6  Otto)  539  ;  and  Hawkins  «. 
^-  8-,  W  U,  (6  Otto)  689. 
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irown  around  making  a  contract,  are  necessarily  abol- 
ihed  by  the  action  of  the  heads  of  departments  which 
;  is  designed  to  restrict. 

Therefore,  if  we  come  to  the  conclnaion,  that  this 
sntract  must  be  regulated  by  the  provisions  of  the 
ock  law,  there  can  be  no  recovery  oa  the  ground  of 
le  qitantum  ■meruit.  I  desire  to  state  here,  and  to 
ave  it  taken  down  as  part  of  the  record  in  this  case, 
liat  the  sole  question  which  is  decided  here,  is  in  re- 
ard  to  the  legality  of  this  contract,  that  no  question 
as  been  passed  npoo  in  regard  to  the  performance  of 
be  conti-act.  [Further  remarks  eaforcing  this  limit 
re  omitted.] 

Complaint  dismissed. 


"WHEELOCK    -0.    LEE. 


Hty  Court  qf  Brooklyn ;  General  Term,  January, 

1878.    Again,  Court  of  Appeals,  October,  1878. 

[miaDicTioH  OF  Action  bt  Absiosbr  is  Baksrhptct. — Afpeu- 

ASCB. — WAtTEtt  or  JimiSDICTtOKAl.  Objbctioh. — Sdpkriob 

City  Courts. — Plead  wo. —Right  of  Thiai.  by 

Jdky. — Mode  of  Bkcuriko  it. — Waitke, 

he  State  courts  are  not  deprived  of  jurisdiction  of  actioos  bj  u- 

signees  in  bankniptcy  to  collect  the  aasets  or  recover  property 

beloDgiog  to  the  bankrupt.* 

*  To  similar  effect  (ITth  departmeDt),  Wenta  e.  TouDg,  12  Eon, 
JO ;  Burlingame  v.  Farce,  Id.  140.   And  see  TulUs  o.  Miller,  13  Id.  863. 

State  courts  hdd  to  have  jurisdiction  of  action  b;  asaigaee  in 
ankruptcf ,  to  determine  conflicting  claims  to  assets.  Breweis,  Sx. 
IS.  Co.  0.  Davenport,  10  Hun,  3S4. 

Otherwise  of  an  action  by  a  creditor  against  the  assignee  b 
sokruptc;,  for  conversion,  in  diaregBtdiag  the  lien  claimed  bj 
laiotiff.     Anaonia  Brass  Co.  o.  Pratt,  10  fluTi,  443. 

Whether  or  not  the  State  courta  will  appl;  the  provisions  of  the 
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A  general  appearance  by  a  defendant  sued  in  a  local  court, — as,  for 
instance,  the  city  court  of  Brooklyn, — does  not  waive  his  right  to 
object  in  his  answer,  that  the  court  has  no  jurisdiction  of  the 
subject  matter  of  the  action,  if  the  case  is  such  that  the  only  ele- 
ment of  locality  which  can  exist,  and  the  only  means  by  which  the 
caose  can  be  brought  within  the  territorial  limits  of  jurisdiction  of 
the  court  as  a  local  court,*  is  the  service  of  the  summons  within 
those  limits,  f 

bankrupt  act,  declaring  preferences,  &c.  void,  except  in  the  assignees* 
or  creditors*  action,  is  disputed.  Compare  Bostwick  o.  Burnett,  11 
flwi,  301 ;  2  Perry  <m  Tnats,  132,  §  587 ;  Id.  145,  §  597. 

*  For  the  distinction  between  the  territorial  limits  of  jurisdiction 
and  the  limits  dependent  upon  other  facts  or  qualities,  see  18  Abb. 
Pr,  K  S.  825,  note. 

t  For  the  purpose  of  effecting  a  waiver  of  want  of  jurisdiction, 
actual  appearance,  as  a  party,  is  necessary.  McCormack  v.  First 
Nat.  Bank,  53  Ind.  466. 

Appearing  as  a  witness,  for  instance,  is  not  a  submission  to  the 
jurisdiction.  Nixon  «.  Downey,  42  laicay  78.  Nor  is  presence  in 
court  without  knowledge  of  the  proceedings.  Merkee  v.  City  of 
Rochester,  18  Sun,  157.  And  a  formal  appearance,  given  under  mis- 
take, the  court  may  allow  to  be  withdrawn.  Hunt  v.  Brennan,  1 
J9iM,213. 

Appearance  waives,  not  only  lack  of  service,  but  other  irregularities, 
—such  as  lack  of  statute  indorsement  of  sunmions.  Bissell  v.  N. 
Y.  Central  R.  R.  Co.,  67  Barb.  885. 

An  appearance  may  be  special,  or  qualified  so  as  not  to  waive  an 
objection.  Brett  v.  Brown,  13  Abb.  Pr.  N.  8.  295.  Compare  Mai- 
cobno.  Ma:«hall,  29  Ohio  8t.  611. 

The  act  of  1878  {L.  1878,  p.  863,  c.  239),  confirmed  and  ex- 
tended the  jurisdiction  of  this  court  and  the  other  superior  city 
courts,  so  as  to  be  '*  concurrent  and  co-extensive  with  that  of  the 
supreme  court  ;*'  subject,  however,  by  virtue  of  the  constitutional 
provision  (1  B.  8.  6  Ed.  p.  95;  Jvd.  Act  of  1869,  art.  6,  §  12), 
to  the  territorial  limitation  on  the  exercise  of  its  powers,  implied 
in  its  character  as  a  local  court.  Landers'  Case,  14  Abb.  Pr.  N.  8. 
846;  B.  C,  53  N.  T.  450.  And  see  Story  «.  N.  Y.  Elevated  R.  R. 
Co.,  3  Abb.  New  Cos.  478;  Speyer  «.  Chase,  37  8uper.  Gt.  {J.  db  8.)  98. 

For  the  precedent  jurisdiction  of  these  courts,  see  Van  Pelt «.  U. 
8,  Metallic  Spring  Co.,  Id  Abb.  Pr.  N.  8.  895,  and  authorities  there 
cited;  Ryan  c.  Green,  78  N.  T.  295  ;  Eitel  v.  Bracken,  88  8uper.  Ct. 
(/.  <fe  A)  7  ;  Aator  v.  Mayor,  &c.  of  N.  Y.,  87  Id.  589. 
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Kor  does  demurring  waive  the  objection,  especially  if  the  defendant^ 
pursuant  to  leave,  withdraws  the  demurrer  and  answers. 

After  a  demurrer  has  been  withdrawn,  and  an  answer  sabstiluted, 
the  demurrer  is  not  available  to  either  party  lor  any  purpose. 

The  principle  upon  which  these  rules  depend,  is  that  to  extend  the 
jurisdiction  of  the  court  to  cases  not  arising  within  its  jurisdictioa, 
where  the  defendants  do  not  reside,  and  are  not  served  therein, 
would  be  to  deprive  it  of  its  character  as  a  local  court. 

The  joinder  of  an  equitable  cause  of  action  with  one  wholly  legal 
does  not  deprive  defendant  of  the  right  of  trial  by  jury.'^ 

If  such  an  action  is  brought  to  trial  at  special  term,  and  defendant  de- 
mands a  jury  trialf  the  judge  must  determine  whether  any  of  the 
grounds  on  which  recovery  is  sought,  are  such  as  at  the  adoption 
of  the  constitution^  were  redressed  by  an  action  at  law,  and  if  so 

The  present  definition  of  their  jurisdiction  is  in  the  Code  of  Civil 
Procedure,  §§  263-207.  As  jurisdictional  facts  need  not  be  alleged  in 
the  complaint  (section  266),  except  so  far  as  they  are  part  of  the  facts 
constituting  the  cause  of  action,  a  demurrer  could  often  not  avail 
to  raise  the  question  of  jurisdiction  ;  and  by  the  last  clause  of  sec- 
tion 266,  it  is  provided  that  the  want  of  jurisdiction,  by  reason 
of  the  non-existence  of  any  of  the  jurisdictional  facts  specified  in 
section  263  is  matter  of  defense  ;  and  is  waived  by  the  appearance, 
unless  it  is  pleaded  in  defense. 

The  construction  and  effect  of  this  clause  has  not  yet  been  deter- 
mined. 

Before  this  provision  took  effect,  the  rule  (as  laid  down  in  the 
city  court  of  Brooklyn),  was  that  an  individual  defendant  waived 
the  objection  by  answering  on  the  merits  alone,  and  going  to  trial, 
for  he  might  be  presumed  to  have  been  served  there  ;  but  a  corpora- 
tion not  established  nor  having  its  general  business  there,  did  not, 
because  it  could  not  be  presumed  to  have  been  legally  served  there. 
Brauneck  «.  Knickerbocker  Life  Ins.  Co.,  1  Ahb,  New  Cm,  898. 

♦  To  same  effect,  People  v.  Albany,  &c.  R.  R.  Co.,  67  N,  F.  161, 
rev^g  in  part  5  Lant.  25. 

t  The  demand  may  be  made  even  after  plaintiff  has  rested  after 
reading  the  pleadings.  People  v,  Albany,  &c.  R.  R.  Co.,  above 
cited. 

The  ground  of  the  right  to  a  jury  trial  must  be  truly  stated.  Mc- 
Eeon  V.  See,  51  K  T,  800 ;  affi'g  4  Bobt,  449. 

t  1  ^.  i9.  6  £d.  pp.  45,  56,  82. 

For  recent  decisions  on  what  classes  of  cases  are  within  the  consti- 
tutional clause,  see  Litchfield  v,  Diezendorf,  11  ffun^  858;  People  e^r 
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refuse  to  tiy  the  cause  without  a  jury^*  unless  plaintiff  elects  to 
rely  solely  on  the  equitable  cause  of  action,  f 

If  in  a  case  brought  to  trial  at  special  term,  the  complaint  is  framed 
solely  for  equitable  relief,  the  court  cannot,  on  finding  that 
plaintiff  is  not  entitled  to  equitable  relief,  give  judgment  for  dam- 
ages. 

Defendant  by  consenting  that  a  cause  contfuning  several  causes  of 
action,  one  of  which  is  purely  of  a  legal  nature,  be  placed  on  the 
special  term  calendar,  and  noticing  it  for  trial  there,  does  not 
waive  the  objection  that  he  is  entitled  to  a  trial  by  jury. 

Whether  trial  by  jury  can  be  waived  ■  in  any  other  mode  than  that 
prescribed  by  the  code,  or  by  entirely  failing  to  object — doubted.  { 

rd.  Eilleen  v,  Baird,  Id.  280 ;  Matter  of  Donohue,  1  Alb.  New  Cos.  1 ; 
Kinnev.  Einne,  2  Sup'm.  Ct.  {T.  dt  0.)  893;  Rexford  «.  Marquis,  7 
LoM.  269. 

^  Even  an  equity  cause  the  judge  may  refuse  to  try  without  a  jury, 
htfker©.  Laney,  6SIf.  T.  469;  rev'g  1  8upm.  Ct.  (T.  df  C.)  690. 

Whether  a  statute  authorizing  a  reference  as  to  particular  facts,  and 
in  effect,  making  the  report  prima  facU  evidence  on  the  trial  before 
ft  JQiy,  is  obnoxious  to  the  objection  of  infringing  the  right  of  trial 
by  jury,  compare  Holmes  v.  Hunt,  122  Mcm.  505;  8.  C,  23  Am.  R, 
881;  Francis  v.  Baker,  —  R.  I.  103;  S.  C,  23  Am.  R.  424. 

t  But  the  complaint  should  not  be  dismissed  because  the  cause  was 
bronght  on  at  special  term  instead  of  at  circuit.  Sternberger  v.  Mc- 
Govem,  50  N  T.  12;  8.  C,  15  Ahb.  Pr.  N.  8.  257,  rev'g  4  Duly,  466. 

For  a  ruling,  perhaps  somewhat  questionable,  that  a  motion  to 
compel  a  party  to  elect  between  his  causes  of  action  should  be  made 
before  the  cause  is  called  on,  sec  Am.  Dock,  &c.  €k).  «.  Staley,  40 
Super,  Ct.  (J.  <ft  8,)  539. 

t  The  provisions  of  the  present  Code  of  Civil  Procedure  are  as 
follows  : 

§  1008.  [am'd  1877.]  In  an  action  triable  by  a  jury,  if  the  parties 
waive  the  trial  by  a  jury,  of  the  issue  of  fact,  the  action  must  be 
tried  by  the  court  without  a  jury  ;  unless  a  reference  is  directed,  in 
a  case  prescribed  by  law.  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court,  with- 
out a  jury,  unless  the  judge,  presiding  at  the  term  where  it  is 
broQght  on  for  trial,  assents  to  such  a  trial.  His  refusal  so  to  assent 
annals  a  waiver,  made  as  prescribed  in  subdivision  second,  third,  or 
fourth  of  the  next  section. 

S  1009.  [am'd  1877.]  A  party  may  waive  his  right  to  the  trial  of 
the  issue  of  fact,  by  a  jury,  in  any  of  the  following  modes  : 
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Appeal  by  the  defendant  from  a  judgment  of  the 
general  term  of  the  city  court  of  Brooklyn. 

The  action  was  brought  by  Adam  D.  Wheelock,  as 
assignee  in  bankruptcy  of  Charles  M.  Tremaine  and 
William  B.  Tremaine,  against  Henry  M.  Lee,  to  recover 
an  alleged  excess  of  usurious  interest,  and  also  to  ob- 
tain the  deliveiy  and  surrender  of  certain  securities 
alleged  to  have  been  deposited  by  the  bankrupts  with 
the  defendant,  as  collateral  to  usurious  loans. 

The  action  was  commenced  in  September,  1873,  by 
service  in  the  city  of  New  York  of  process  upon  the 
defendant,  who  was  a  non-resident  of  Kings  county. 

A  demurrer  was  interposed  on  the  grounds  that 
several  causes  of  action  were  improperly  united,  and 
that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  was  overruled,  and  de- 
fendant answered,  denying,  among  other  things,  the 
making  of  the  usurious  loans,  and  alleging  that  the 
court  had  no  jurisdiction  of  either  the  person  of  the 
defendant  or  the  subject-matter  of  the  action. 

The  case  was  tried  before  a  judge  without  a  jury, 
and  judgment  rendered  for  the  plaintiff.  This  judg- 
ment was  affirmed  by  the  general  term  of  the  court, 
but  was  reversed  in  the  court  of  appeals,  and  a  new 
trial  granted  (see  Wheelock  v.  Lee,  64  iV.  T,  242). 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiyer,  signed  by  the  attor- 
ney for  the  party. 

8.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ;  or,  if  the 
adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a  jury,  before 
the  production  of  any  evidence  upon  the  trial. 

Sec  the  former  code,  §  266.  See  also  Green  v.  Millbank,  8  Abb, 
New  Cob,  188. 

For  the  rule  that  consent  to  try  before  a  term  other  than  the  regu- 
lar term,  waives  the  irregularity,  see  White  c.  Coulter,  69  if.  F. 
C20;  rey*g  in  part,  1  Hur^  857. 
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The  case  was  again  tried  by  a  judge,  a  jury  having 
been  refused  the  defendant. 

The  testimony  in  the  case  showed  that  there  were 
five  transactions  in  all,  between  Tremaine  &  Bro.  and 
the  defendant,  out  of  which  the  matter  in  controversy 
arose.  Four  of  these  transactions  were  similar,  and 
were  reduced  to  writing.  The  exhibits  were  in  form, 
bills  of  sale  of  certain  promissory  notes  therein  de- 
scribed from  Tremaine  &  Bro.,  to  defendant  for  a  con- 
sideration therein  named.  Underneath  each  bill  of  sale 
is  written  the  following,  signed  by  the  defendant : 

"  Should  the  above  notes  be  paid  at  maturity,  or 
within  two  days  after  protest,  C.  M.  T.  &  Bro.  are  en- 
titled to  claim  from  me  the  sum  of  $ ,  less  costs  of 

collection  on  above  notes  when  the  last  one  is  paid." 

The  notes  delivered  by  T.  &  Bro.  were  indorsed  by 
them  to  the  defendant.  Many  of  them  were  not  paid 
at  maturity,  or  within  the  two  days  mentioned,  and  at 
last  the  defendant  and  Tremaine  &  Bro.  had  a  final 
settlement,  in  which  no  money  passed,  but  defendants 
returned  to  Tremaine  &  Bro.  all  but  six  of  the  notes 
nnpaid,  and  also  their  firm  checks  for  $575,  and  the 
latter  gave  to  defendant  six  other  notes,  four  of  which 
were  paid,  and  applied  upon  the  moneys  due  the  de- 
fendant upon  the  four  previous  loans. 

The  court  found  that  all  the  loans  had  been  repaid, 
and  gave  judgment  for  the  plaintiff  for  the  excess  of 
interest  for  the  same  amount  as  in  the  former  judg- 
ment, and  for  all  the  notes  except  two. 

The  defendant  again  appealed  to  the  general  term, 
and  the  following  is  that  portion  of  the  opinion  handed 
down  by  the  court  in  rendering  its  decision,  which  re- 
lates to  the  court's  jurisdiction  of  the  action. 

Retnolds,  J. — The  first  question  to  be  considered 
is  whether  the  court  has  jurisdiction  of  this  action.    It 
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IS  a  suit  brought  by  an  assignee  in  bankraptcy  to  col- 
lect debts,  and  recover  property  alleged  to  belong  to  the 
bankrupt.  The  bankrupt  act  of  1867,  section  1,  gives 
the  district  courts  jurisdiction  (amoug  other  matters) 
*'of  the  collection  of  the  assets  of  the  bankrupt." 
This  jurisdiction  has  been  repeatedly  held,  to  be  not 
exclusive,  but  concurrent  with  that  of  the  State  coarts. 
Such  an  action  is  not  a  matter  or  proceeding  in  bank- 
ruptcy of  which  the  Federal  courts  have  exclnsive 
jurisdiction  (See  Claflin  v.  Houseman,  93  U.  S.  130 ; 
Cook  V.  Whipple,  55  iV.  T.  150).  It  is  claimed,  how- 
ever, that  the  State  courts  have  been  deprived  of  jaiis- 
diction  in  such  actions,  except  in  a  limited  class  of 
cases,  by  section  2,  of  chapter  390,  Laws  of  1874. 
This  is  an  amendment  of  section  1  of  the  bankrupt  act, 
above  referred  to,  and  is  as  follows  :  "Provided,  that 
the  court  having  charge  of  the  estate  of  any  bank- 
rupt, may  direct  that  any  of  the  legal  assets  or  debts 
of  the  bankrupt,  as  contradistinguished  from  equit- 
able demands,  shall,  when  such  debt  does  not  exceed 
$500,  be  collected  in  the  courts  of  the  States,  where 
such  bankrupt  resides,  having  jurisdiction  of  claims  of 
such  nature  and  amount."  As  I  read  this  proviso  it 
neither  professes  to  confer  any  jurisdiction  upon  the 
State  courts,  nor  take  away  any  jurisdiction  which 
they  possess.  Its  obvious  purpose  and  construction  is 
to  empower  the  district  courts  to  rid  themselves  of  a 
certain  class  of  cases  by  sending  them  to  a  forum  which 
is  recognized  as  already  having  jurisdiction  over  such 
matters.  We  are  referred  to  the  case  of  Olcott  t). 
Maclean  (10  Hun^  277*)  as  holding  that  the  State 
courts  are  deprived  of  jurisdiction,  except  in  the  cases 
wliich  the  district  courts  may  direct  to  be  brought  be- 

*  The  question  there  was  whether  a  transfer  of  goods  was  void  as 
in  fraud  of  the  bankrupt  act,  because  making  a  preference,  &c.  Bat 
the  judgment  was  reversed,  April  4,  1878.    See  18  Eui%^  vii. 
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fore  them.  We  have  very  great  respect  for  the  au- 
thority of  the  court  making  that  decision ;  but  if  the 
reasoning  is  meant  to  apply  to  a  case  like  the  one 
before  us,  we  are  unable  to  concur  in  it.  That  action 
was  broaght  upon  a  case  arising  under  the  laws  of  the 
United  States,  the  cause  of  action  was  created  by  the 
bankrapt  law,  and  it  may  be  that  of  such  a  cause  of 
action,  the  courts  of  the  United  States  have  exclusive 
jurisdiction.  But  the  cause  of  action  in  this  case  ex- 
isted independent  of  any  act  of  Congress,  the  assignee 
merely  standing  in  the  place  of  the  borrower,  to  prose- 
cute an  action  which  he  might  have  maintained,  if  he 
had  not  become  a  bankrupt.  The  court,  in  Olcott  v. 
Maclean  (p.  281),  says  "enumerating  the  cases  that 
might  be  prosecuted  in  such  courts"  (State  courts), 
"excluded  all  others  not  included  by  the  import  of  the 
terms  made  use  of."  But  section  1  of  the  bankrupt 
act,  either  as  originally  passed  or  amended  by  the  act 
of  1874,  is  one  conferring  jurisdiction  on  the  district 
courts,  not  on  the  State  courts ;  it  does  not  say  what 
the  State  courts  may  or  may  not  try.  As  amended,  it 
specifies  what  the  district  courts  may  decline  to  try, 
leaving  it  optional  with  them  to  do  so  or  not.  It 
neither  takes  away  the  jurisdiction  of  the  district 
courts  in  those  cases  which  they  may  send  to  the  State 
conrts,  nor  the  jurisdiction  of  the  State  courts  in  such 
actions  as  cannot  thus  be  sent  to  them.  In  the  later 
cases  the  selection  of  the  tribunal  is  left  to  the  suitor, 
and  not  to  the  district  courts.  The  view  we  have  taken 
concurs  with  that  held  by  Judge  Gilbert,  in  a  case 
before  him,  at  sx)ecial  term,  and  is  in  accordance  with 
the  supreme  court  of  Massachusetts,  in  Goodrich  v. 
Wilson  (119  Mass.  429).  Gray,  Ch.  J.,  says  :  "The 
eflEect  of  the  provision  of  the  act  of  Congress  of  1874 
(c.  390,  §  2),  is  not  to  confer  or  take  away  jurisdiction 
of  the  State  courts,  but  simply  to  allow  the  Federal 
courts  of  original  jurisdiction  to  decline  to  entertain 
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actions  at  common  law,  to  which  the  assignee  is  a  party, 
in  which  the  debt  demanded  is  less  than  the  amount 
which  determines  the  jurisdiction  in  other  cases. 

The  next  objection  made  to  our  jurisdiction  is,  that 
the  defendant  was  a  non-resident  of  the  city  of  Brook- 
lyn at  the  time  of  the  service  of  the  summons,  and 
that  such  service  was  made  in  the  city  of  New  York. 
This  would  have  been  a  fatal  objection,  if  taken  in 
time.  The  defendant  appeared  and  demurred  to  the 
complaint  on  other  grounds.  The  demurrer  was  over- 
ruled ;  the  defendant  was  permitted  to  answer.  The 
objection  was  first  raised  by  the  answer.  We  think 
the  raising  and  trying  of  an  issue  of  law,  before  object- 
ing to  our  jurisdiction  was  a  waiver  of  such  objection 
(see  Ogdensburg,  &c.  R.  R.  Co.  v.  Vermont,  &c.  R.  R. 
Co.,  63  i\r.  Y.  176).  It  appears  from  an  examination 
of  the  appellant's  points  used  before  the  court  of  ap- 
peals, that  this  ground  of  objection  to  our  jurisdiction 
was  there  argued,  and  it  is  to  be  presumed  that,  if  that 
court  had  considered  us  without  jurisdiction,  it  would 
not  have  sent  the  case  back  for  re-trial  upon  the 
merits. 

The  remainder  of  the  opinion  was  devoted  to  a  dis- 
cussion of  the  case  on  the  merits,  and  after  reviewing 
the  whole  case  on  the  facts,  as  well  as  on  the  law, 
judgment  was  given  in  favor  of  the  plaintiff  for  $280 
for  the  excess  of  interest,  and  $432  costs,  upon  plain- 
tiff's waiving  claim  to  any  further  relief.  The  plaintiff 
so  stipulated,  and  the  court  permitted  defendant  to 
apx)eal  to  the  court  of  appeals.       ' 

Geo.  W.  Van  SlycJc^  for  appellants, — Cited,  as  to 
jurisdiction  of  city  court  of  Brooklyn:  Landers  v. 
Staten  Island  R.  R.  Co.,  63  N.  T.  460 ;  Hoag  v.  La- 
mont,  60  Id.  96.  As  to  effect  of  the  demurrer :  Ogdens- 
burgh,  &o.  R.  R.  Co.  v.  Vermont,  &c.  R.  R.  Co.,  63  iV. 
Y.  176  ;  Brown  v.  Saratoga  R.  R.  Co.,  18  Id.  495 ;  Du 
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Pay  V.  Strong,  37  Id.  372.  As  to  defendant's  being 
entitled  to  a  trial  by  a  jury :  Palen  v.  Johnson,  50  Id. 
49 ;  Wheelock  v.  Lee,  64  Id.  246 ;  Bradley  v.  Aldrich, 
40  Id.  611 ;  Davis  v.  Morris,  36  Id.  572 ;  Hudson  v. 
Caryl,  44  Id.  653 ;  People  v.  Albany  &  S.  K.  K.  Co.,  57 
Id.  161-176.  As  to  non-recovery  of  usurious  excess  of 
interest  by  assignee  until  after  the  loan  with  legal  in- 
terest has  been  repaid :  Wheelock  v.  Lee,  64  iV.  Y. 
246;  Whitehead  v.  Kennedy,  69  Id.  462;  East  River 
Nat.  Bank  v.  Gove,  57  Id.  597.  As  to  error  of  finding 
of  usury :  Dowdall  v.  Lenox,  2  Bdw.  Ch.  267 ;  Colton 
t.  Dunham,  2  Paige,  267 ;  Smith  v.  Paton,  31  N.  Y. 
66 ;  Ingalls  v.  Lee,  9  Barb.  647,  and  cases  cited ;  Cram 
V.  Hendricks,  7  Wend.  569 ;  Rapelye  v.  Anderson,  4 
ffill,  472;  Youngs  v.  Lee,  18  Barb.  187.  As  to  no 
cause  of  action  being  set  forth  in  the  complaint,  no 
loan  being  alleged,  but  only  an  agreement  for  a  loan : 
Bex  V.  Upton,  Strange,  816  ;  Manning  v.  Tyler,  21  iT. 
r.  567. 

B.  E.  Valentine,  for  respondent, — Cited,  as  to  the 
court's  jurisdiction  of  the  subject  matter  of  the  action : 
Olcott  V.  McLean,  10  Hun,  277,  and  Kidder  v.  Horri- 
bin.*  As  to  effect  of  the  general  appearance  of  the 
defendant,  and  the  demurrer :  Ogdensburgh  R.  R.  t?. 
Vermont  R.  R.,  63  N.  Y.  176. 

By  the  Court. — Rapallo,  J. — ^The  defendant  set 
up  in  his  answer  that  the  plaintiff's  cause  of  action,  if 

*  State  courts  have  concurrent  jurisdiction  with  the  Federal  courts 
in  cases  arising  under  the  constitution,  laws  or  treaties  of  the  United 
States,  unless  excluded  by  express  provision  or  from  the  nature  of 
the  particular  case.  A  State  court  has  jurisdiction  of  an  action 
brought  by  an  assignee  in  bankruptcy  upon  a  draft  forming  part  of 
the  assets  of  the  bankrupt,  and  the  authority  of  the  bankrupt  court 
is  not  necessary  to  entitle  the  assignee  to  sue.  Judgment  below  af- 
firmed. Kidder  «.  Horribin,  Jan.  15,  1878.  Opinion  by  Ain>BBW6, 
J.,  Alb.  L.  /.,  vol.  17,  p.  488. 

Vou  v.- 
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any,  did  not  arise  in  the  city  of  Brooklyn,  but  in  the 
city  of  New  York ;  that  at  the  time  of  the  commence- 
ment of  this  action  the  defendant  did  not  reside  in  the 
city  of  Brooklyn ;  that  he  never  resided  or  had  a  place 
of  business  there ;  and  that  the  summons  was  served  in 
the  city  of  New  York,  and  not  in  the  city  of  Brooklyn ; 
and  that  consequently  the  city  court  of  Brooklyn  had 
no  jurisdiction  of  the  person  of  the  defendant  or  of  the 
action. 

These  allegations  are  substantiated  by  the  evidence 
and  findings,  and  it  is  conceded  that  they  establish  a 
want  of  jurisdiction  in  the  city  court  and  a  fatal  objec- 
tion to  the  judgment,  unless  such  objection  has  been 
waived  or  cured. 

This  question  was  not  passed  upon,  nor  did  it  arise; 
when  this  case  was  before  us  on  the  first  appeal.  The 
facts  upon  which  the  objection  is  based  were  not  in  the 
case,  the  court  below  having  excluded  proof  of  them  ; 
a  new  trial  was  ordered  on  other  exceptions. 

The  defendant,  by  putting  in  a  general  appearance, 
followed  by  an  answer  setting  up  the  want  of  jurisdic- 
tion, did  not  waive  that  defense. 

This  was  expressly  decided  in  the  case  of  Landers 
V.  Staten  Island  R.  R.  Co.,  53  iT.  T.  460-460 ;  S.  C,  14 
Abb.  Pr.  N.  8.  346. 

The  prevailing  opinion  in  that  case  sets  forth  fully 
the  grounds  upon  which  it  was  held  that  the  city  court 
was  without  jurisdiction.  They  are,  in  substance,  that 
the  city  court  was  a  local  court  of  limited  jurisdiction 
at  the  time  of  the  adoption  of  the  judiciary  articles  of 
the  State  constitution  in  1869,  and  that  it  was  con- 
tinued as  such,  and  it  was  even  beyond  the  power  of 
the  legislature  to  divest  it  of  its  local  character  ;  that 
its  jurisdiction  was  limited  to  causes  of  action  arising 
within  its  territorial  limits,  and  cases  in  which  the 
subject  of  the  action  was  situated,  or  the  party  pro- 
ceeded against  resided   or  was  served  with  process 
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within  those  limits ;  that  some  one  or  more  of  these 
elements  of  locality  must  exist  to  confer  upon  the 
court  jurisdiction  of  the  cause.  It  follows  that  where 
none  of  them  exist,  a  mere  appearance  does  not  pre- 
clude the  defendant  from  taking  the  objection.  Where 
•^no  other  ground  of  jurisdiction  exists,  the  service  with- 
in the  county  is  a  jurisdictional  fact.  Its  omission  is 
not  cured  by  an  appearance,  for  the  objection  is  not 
simply  that  the  court  has  not  jurisdiction  of  the  per- 
son of  the  defendant,  but  that  it  has  not  jurisdiction  of 
the  cause  (Burckle  v.  Eckhart,  3  If.  T.  132).* 

In  a  case  in  which  the  court  had  jurisdiction  of  the 
cause  on  some  of  the  other  grounds,  as, — ^for  instance, 
where  the  cause  of  action  arose  within  the  city  of 
Brooklyn, — ^the  general  rule  would  apply  that  a  general 
appearance  cures  any  defect  in  the  service  of  process 
to  bring  the  defendant  into  court,  and  even  the  total 
absence  of  any  service.  But  where,  as  in  this  case,  the 
only  element  of  locality  which  can  exist,  and  the  only 
means  by  which  the  cause  can  be  brought  within  the 
jurisdiction  of  the  court  as  a  local  court,  is  the  service 
of  the  summons  within  a  certain  territory,  that  rule  is 
not  applicable  ;*  but  the  point  having  been  expressly 
adjudged,  it  is  not  necessary  to  pursue  it  farther. 

It  is  further  claimed  that  the  defendant,  by  inter- 
posing a  demurrer  to  the  complaint,  precluded  himself 
from  setting  up  the  defense  of  want  of  jurisdiction 
after  his  demurrer  was  overruled,  and  the  case  of 
Ogdensburg  R.  R.  v.  Vermont  R.  R.,  63  N.  T.  176,  is 
cited  as  sustaining  that  position. 

In  that  case  a  demurrer  was  interposed  on  the 
ground  that  it  appeared  on  the  face  of  the  complaint 
that  the  court  had  not  jurisdiction  over  the  defendants, 
they  being  foreign  corporations  and  non-residents.    It 

^  See  also  Gibbs  v.  Queen  Ins.  Co.,  68  K  T.  114. 
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was  not  held  that  by  the  fact  of  demurring  the  defen- 
dants waived  this  ground  of  demurrer. 

On  the  contrary,  the  demurrer  was  sustained  in  the 
supreme  court,  and  the  plaintiff  appealed  to  this  court. 
The  defendants  moved  to  dismiss  the  appeal,  which 
had  been  taken  from  the  decision  rendered  in  their  C 
favor,  on  the  ground,  among  others,  that  they  had  not 
been  served  with  process  in  the  action.  The  case  was 
not  one  in  which  the  service  of  process,  within  any 
particular  locality,  was  a  fact  upon  which  the  jurisdic- 
tion of  the  court  over  the  cause  depended,  nor  was  it 
analogoiis  to  the  present  ca^e  in  any  particular.  In 
the  present  case  leave  was  granted  to  the  defendant  to 
withdraw  his  demurrer  and  put  in  his  answer.  He 
availed  himself  of  this  leave,  and  answered,  setting  up 
facts  showing  that  the  city  court  had  no  jurisdiction. 
The  demurrer  was  then  out  of  the  case  and  formed  no 
part  of  the  record  (Brown  v.  Saratoga  R.  R.  Co.,  18  N. 
T.  495).  It  is  not  available  to  either  party  for  any 
purpose,  and  the  fact  that  it  was  once  interposed  does 
not  preclude  the  defendant  from  setting  up  the  facts 
which  he  might  originally  have  set  up  by  way  of 
answer  showing  want  of  jurisdiction. 

For  the  same  reason  that  this  objection  was  not 
waived  by  his  appearance,  it  is  not  cured  by  the  facts 
that  he  demurred  and  withdrew  his  demurrer. 

The  same  facts  existed  in  the  case  of  Hoag  v.  La- 
mont  (60  JV.  T.  96),  but  they  were  not  deemed  material, 
and  the  subsequent  defense  by  answer  of  want  of  jur- 
isdiction was  sustained. 

The  principle  upon  which  all  these  decisions  rests 
is,  that  to  extend  the  jurisdiction  of  the  city  court  to 
cases  not  arising  within  its  jurisdiction,  where  the  de- 
fendants do  not  reside  and  are  not  served  therein, 
would  be  to  deprive  it  of  its  character  of  a  local  court 
and  that  some  one  of  the  specified  elements  of  locality 
noLttst  exist  to  give  it  jurisdiction  of  the  cause. 
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Under  the  decisions  cited  the  defense  of  want  of 
jurisdiction  was  established. 

The  appellant  takes  the  further  point  that  he  was 
entitled  to  a  trial  by  a  jury. 

The  first  four  causes  of  action  specified  in  the  com- 
plaint are  clearly  triable  by  jury.  They  are  for  the 
recovery  of  money  only,  and  maintainable  at  common 
law  (50  iV^  r.  49  ;  64  Id.  246). 

The  fifth  cause  of  action  only  is  for  equitable  re- 
Uef J  viz :  The  surrender  of  the  securities  given  for  the 
nsurions  loans.  The  joinder  of  an  equitable  cause  of 
action  with  others,  purely  legal,  does  not  deprive  the 
defendant  of  the  right  of  trial  by  jury  (Bradley  v.  Al- 
drich,  40  iT.  T.  611). 

Where  such  an  action  is  brought  to  trial  at  special 
term,  and  the  defendant  demands  a  jury  trial,  the 
judge  must  determine  whether  any  of  the  grounds 
upon  which  a  recovery  is  sought,  are  such  as  at  the 
adoption  of  the  constitution  were  redressed  by  an  action 
at  law,  and,  if  so,  should  direct  the  cause  to  be  tried 
by  a  jury  at  the  circuit,  or,  at  all  events,  should  refuse 
to  try  the  cause  without  a  jury  (Davis  v.  Morris,  36  iT. 
T  569,  572 ;  Hudson  v.  Caryl,  44  Id.  653). 

Where  the  complaint  is  framed  solely  for  equitable 
relief,  and  the  action  is  tried  as  an  action  in  equity, 
the  court,  on  finding  that  the  plaintiff  is  not  entitled  to 
any  equitable  relief,  but  that  the  facts  would  warrant 
an  action  for  damages  which  he  has  not  alleged  or 
claimed,  cannot  order  judgment  for  such  damages 
(Bradley  v.  Aldrich,  40  iT.  T.  504). 

An  opi)ortunity  must  have  been  afforded  to  the  de- 
fendant to  claim  a  jury  trial  on  that  ground  of  action. 

The  respondent  claims  that  the  appellant  waived 
his  right  to  a  jury  trial  by  consenting  that  the  case  be 
placed  on  the  calendar  for  trial  at  special  term,  and  by 
noticing  the  case  for  trial  at  that  term.  We  do  not 
think  these  acts  amounted  to  a  waiver.    There  was  not 
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consent  that  the  action  be  tried  without  a  jury,  and  at 
the  first  opportunity  the  defendant  demanded  a  jury 
trial.  The  case,  in  one  of  its  aspects,  was  triable  at 
special  term,  and  had  the  plaintiff  elected  to  rely  solely 
on  this  equitable  cause  of  action,  he  could  have  pro- 
ceeded with  the  trial  there. 

In  the  cases  cited  above,  this  court  gives  a  strong 
intimation  that  a  trial  by  jury  can  be  waived  only  in 
the  manner  described  by  the  code  or  by  entirely  failing 
to  object ;  but  it  is  not  necessary  to  decide  that  point 
now.  It  is  sufficient  to  hold  that  at  all  events  there 
must  be  some  unequivocal  act  or  consent  showing  an 
intention  to  abandon  the  constitutional  right ;  and  no 
such  intention  is  apparent  here. 

Being  of  opinion  that  on  both  of  the  grounds  stated 
the  judgment  must  be  reversed,  it  is  not  necessary  to 
consider  the  other  points  in  the  case. 

All  the  judges  concurred,  except  Milleb  and 
Earl,  JJ.,  absent. 

Judgment  reversed,  with  costs. 


ROBY  V.  HALLOCK. 

If.  T.  Supreme  Cowrt^  Fourth  Department;  Special 

Term^  August^  1878. 

Pleading. — ^Motion  to  Strikb  Out  DssnAL  as  Shak. 

A  verified  denial  of  knowledge  or  information  sufficient  to  form  a 
belief  whether  the  note  stated  in  the  complaint  (as  made  by  the 
answering  defendant,  and  indorsed  by  the  payees  to  plaintiff)  was 
ever  transferred  or  indorsed  to  plaintiffs,  as  alleged  in  said  com- 
plaint or  otherwise,  cannot  be  struck  out  on  motion  as  sham.* 

*  As  to  frivolous  denial,  see  Merchant's  Bank  «.  McNaughtoo,  1 
Aif).  New  Com.  203,  n. 
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Motion  by  plaintiff  to  strike  out  answer  as  sham, 
false  and  untrue. 

This  action  was  brought  by  Sidney  B.  Roby,, and 
others,  against  Emma  F.  Hallock,  and  others. 

The  c<rmplaint  was  upon  a  promissory  note  for 
$160,  alleged  to  have  been  made  by  defendant,  Hallock, 
payable  to  the  order  of  the  defendants,  Meacham  and 
Burr,  by  which  she  charged  her  separate  estate,  and 
which  she  delivered  to  the  other  defendants,  who 
"duly  indorsed  the  said  note  in  their  firm  name  to  the 
plaintiffs  before  maturity  for  value." 

The  answer  was  a  denial  of  "any  knowledge  or  in- 
formation sufficient  to  form  a  belief  whether  the  note 
stated  in  the  complaint  was  ever  transferred  or  indorsed 
to  plaintiffs  as  alleged  in  said  complaint,  or  otherwise." 

Charles  M,  Williams  {F.  M.  Botlum^  attorney),  for 
motion, — Cited  Fleury  v.  Roger,  9  How,  Pr.  215 ;  Com- 
monwealth Bank  v.  Pryor,  11  Abb,  Pr.  N.  S.  227; 
President,  &c.  of  Agawam  Bank  v.  Egerton,  10  Bosw. 
669-673 ;  People  v.  McCumber,  18  N.  T.  316  ;  Kay  v. 
Whittaker,  44  Id.  666,  573 ;  Corbett  v.  Eno,  22  Bow. 
Pr.  8 ;  S.  C,  13  Abb.  Pr.  67,  and  8  ffow.  Pr.  9 ;  Manu- 
facturers' Bank  of  Rochester  v.  Hitchcock,  14  Bow. 
Pr.  407 ;  Miller  v.  Hughes,  13  Abb.  Pr.  93,  n ;  McCarty 
D.  CDonnell,  7  JRobt.  431 ;  Roome  v.  Nicholson,  8  Abb. 
N.  8.  343 ;  Hays  v.  Southgate,  10  Bun^  513. 

T.  Bbrr,  opposed. 

Angle,  J. — ^The  only  question  in  the  case  is  whether 
the  court  has  power  to  strike  out  the  answer ;  and  if  it 
has  the  power,  I  am  quite  satisfied  it  should  be  exer- 
cised in  this  case. 

For  answer  aUeging  that  plaintiff  is  not  the  real  party  in  interest, 
see  White  «.  Drake,  8  Ahb,  New  Oas.  188. 

Denials  frivolous  if  not  material.  People  v.  Dispensary  Society,  7 
Lum.  804. 
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J , 

That  the  issue  made  was  a  material  one,  was  long 
since  settled  (Snyder  v.  White,  6  JSim.  Pr.  321 ;  Leach 
V.  Boynton,  3  Abb.  Pr.  1 ;  Sherman  v.  Bushnell,  7  JIow. 
Pr.  171),  and  it  cannot  be  stricken  out  as  sham  (Thomp- 
son V.  Erie  R.  R.  Co.,  46  iT.  T.  468. 

The  plaintiffs  counsel  cites  and  relies  much  upon 
Kay  V.  Whit  taker  (44  iV^.  T.  566),  decided  by  the  com- 
mission of  appeals  in  September,  1871,  and  after  the 
court  of  appeals  had  in  the  same  year,  in  the  cases  of 
Way  land  v.  Tysen,  and  Thompson  v.  Erie  R.  R.  Co.  (45 
iT.  T.  281,  468),  held  the  other  way. 

The  case  of  Kay  v.  Whittaker  goes  much  to  sustain 
People  V.  McCumber  (18  if.  Y.  315),  which  Judge 
Grover  says,  in  Wayland  v.  Tysen,  did  not  involve 
the  point,  and  that  it  cannot  be  regarded  as  an  author- 
ity for  the  construction  contended  for,  and  the  practice 
has  since  conformed  to  the  latter  case.  Schultze  v. 
Rodewald  (1  Abb.  New  Cas.  365),  Fellows  v.  Muller  (38 
if.  T.  Super.  Ct.  137),  and  Farmers'  Nat.  Bank  of 
Fort  Edward  z>.  Leland  (50  N.  T.  673),  appear  to  cover 
this  case  completely. 

The  motion  must  be  denied  ;  but  as  it  was  sustained 
by  Kay  v.  Whittaker,  it  is  without  costs. 


STENT   v.    CONTINENTAL    NATIONAL    BANK. 

N.   T.  Supreme  Courts  First  Departmeni;  SIpeciaZ 
Term  and  Ohambers^  DeQerriber^  1877. 

A17SWER  ON  InFOBMATION  AND  BELIEF. — PLEADINGS. — CODB  OF  CiV. 

Pro.  §  537. 

Under  the  Code  of  Procedure  au  answer  was  aUowcd,  positively  de- 
nying, when  in  fact  the  denial  was  simply  on  information  and 
belief,  which  the  verification  could  show ;  but  under  the  Code  of 
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CivU  Procedure  which  does  not  allow  such  a  verification,  a  denial 
on  information  and  belief  must  be  so  expressed  in  the  answer,  and 
such  an  answer  is  not  frivolous.* 

Motion  for  judgment  upon  the  answer  as  frivolous. 

This  action  was  brought  by  Thomas  Stent,  against 
the  Continental  National  Bank  of  New  York,  to  re- 
cover $675  for  preparing  a  set  of  drawings,  plans  and 
specifications  for  certain  alterations  in  its  building  in 
Nassau  street. 

The  answer  was  as  follows : 

"  The  defendant  answers  the  complaint  herein  upon 
information  and  belief : 

"That  no  allegation  thereof  is  true,  except  as  to  the 
mcorporation  of  the  defendant,  and  that  nothing  has 
been  paid  to  the  plaintiff." 

The  defendant  moved  on  the  pleadings  for  judg- 
ment upon  the  answer,  as  frivolous. 

Sedgwick  &  CurtiSy  for  the  motion. 

Thomas  O.  Shearman  {Shearman  <fe  Sterling^  at- 
torneys), opposed. 

DoNOHUE,  J. — Under  the  old  code  the  mode  of 
pleading  allowed  an  answer  positively  denying,  when 
in  fact  that  denial  was  simply  on  information,  and  so 
the  verification  could  show.  I  do  not  understa^nd  the 
code  as  it  now  stands  as  allowing  such  a  verification, 
and  therefore,  the  denial  on  information  must  be  in 
the  answer,  and  so  stated. 

Motion  denied. 

*  Followed  in  Metraz  v,  Pearsall,  poU^  90. 
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METRAZ  V.  PEARSALL. 

If.    Y.  Supreme  Courts  First  Department;  Special 
Term  arid  Charnbers^  September^  1878. 

AkSWSB    on    LilFORMATION    AKD     BELIEF    NOT    FBIYOLOUS. — ^FlSAI>- 

ING8. — ^Ck>DB  OF  Cnr.  Pro.  §  637. 

Under  the  Code  of  Civil  Procedure,  a  defendant  may  deny  npon  in- 
formation and  belief.'*' 

An  answer  in  the  following  form  is  proper  :  **  Defendant  answers  to 
the  complaint  herein,  upon  information  and  belief,  as  follows:  he 
alleges  that  no  allegation  of  said  complaint  is  true  except  that  $100 
has  been  paid." 

Motion  for  judgment  on  the  answer  as  frivolous. 

This  action  was  brought  by  Fanny  Metraz  against 
Thomas  W.  Pearsall. 

The  complaint  alleges  that  the  plaintiff  performed 
for  the  defendant,  at  his  request,  certain  services ;  and 
also,  at  his  request,  furnished  to  the  defendant  certain 
goods  of  the  value  of  $1,031.25,  which  the  defendant 
agreed  to  pay,  of  which  only  $100  has  been  paid. 

The  answer  is  literally  as  follows : 

*  To  similar  effect,  see  Maclay  t;.  Sands,  94  U,  8.  (4  OtU>)  586,— a 
case  which  arose  under  the  Montana  code. 

Where  the  complaint  alleges  only  a  part  of  the  entire  contract,  de- 
fendant may  deny,  and  under  denial  prove  the  entire  contract.  Marsh 
«.  Dodge,  66  N,  T.  533;  rev'g  4  Huriy  278;  8.  C,  6  8up'm  CU  {T.  d 
0.)  568. 

An  inconsistent  allegation  is  not  alone  a  sufficient  denial.  Mars- 
ton  V.  Sweet,  66  if.  F.  206 ;  rev'g  4  Hun^  156. 

See  also,  as  to  the  effect  of  various  denials,  Meehan  «.  Harlem 
Savings  Bank,  5  Hun,  489,  440  (compare  58  N,  T,  491) ;  Townshcnd 
9.  Townshend,  1  Abb,  New  Cos.  81,  84  ;  Church  of  Redemption  o. 
Grace  Church,  ^  Hun,  166,  174;  Powers  «.  French,  1  Id.  582,  583; 
Manning  v.  Winter,  7  Id.  482,  484;  Miller  v.  Ins.  Co.  of  North 
America,  1  Ahb,  New  Cm.  470,  472,  and  cases  cited. 
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''The  defendant  answers  to  the  amended  complaint 
herein  apon  information  and  belief,  as  follows : 

''  He  alleges  that  no  allegation  of  said  complaint  is 
true  except  that  $100  has  been  paid." 

The  plaintiff  moved  for  judgment  upon  the  answer 
as  frivolous,  pursuant  to  section  637  of  the  Code  of 
Civil  Procedure. 

John  J.  Macklin  {Moe  &  Macklin^  attorneys),  for 
the  motion. — I.  The  answer  is  frivolous  because  it  al- 
leges upon  information  and  helirf  that  the  allegations 
set  forth  in  the  complaint  are  not  true  allegations,  the 
truth  or  falsity  of  which  are  in  defendant's  personal 
knowledge  (Thorn  t).  N.  Y.,  &c.  Mills,  10  How,  Pr.  20 ; 
Lewis  v.  Acker,  11  Id.  163;  Van  SantvooTCCs  Plead- 
ingSj  431,  432,  440,  446 ;  Woods  v.  Morrell,  1  Johns. 
Ch.  103 ;  Edwards  v.  Lent,  8  ITow.  Pr.  28). 

II.  The  answer  is  insuflScient  as  to  form.  It  does  not 
deny  any  allegation — at  most  it  is  merely  a  statement 
inconsistent  with  the  allegations  in  the  complaint  ( Va7i 
SajUvoord's  Pleadings^  431,  434;  Powers  v.  Home, 
&c.  R.  R.  Co.,  3  Bun,  285). 

Thovta^  O.  Shearman  {Shearman  &  Sterling,  at- 
torneys), opposed : — I.  The  plaintiff  undoubtedly  relies, 
in  making  this  motion,  upon  the  obiter  dictum  in 
Powers  V.  Rome,  Wat.  &  Og.  R.  R.  Co.  (3  Han,  285), 
to  the  effect  that  a  denial  upon  information  and  belief 
would  seem  to  be  frivolous.  But  this  is  only  an  obiter 
dictum,  and  affords  an  excellent  illustration  of  the 
danger  of  relying  upon  such  loose  expressions  uttered 
by  the  courts  without  that  caution  and  sense  of  respon- 
sibility which  accomx^any  a  formal  decision.  For  a 
very  little  consideration  will  suffice  to  show  that  such 
an  answer  could  in  no  case  he  frivolous,  and  that  it 
could  only  be  treated  as  shum  by  a  distinct  method  of 
proceeding,  and  upon  proof  or  necessary  presumption 
that  the  facts  were  within  the  personal  knowledge  of 
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the  pleader.  Moreover,  whatever  might  have  been  the 
rule  under  the  old  code  of  procedure,  it  is  impossible 
for  the  court  to  lay  down  any  such  rule  as  the  plaintiff 
here  claims,  in  actions  brought  under  the  new  code,  as 
we  shall  show  in  our  further  points. 

II.  Under  the  old  or  the  new  code  the  only  remedy 
against  an  answer  of  this  kind,  if  objectionable  at  all, 
is  by  a  motion  to  strike  out  as  sham,  upon  which  affi- 
davits can  be  used  upon  either  side.  On  the  present 
motion  no  affidavits  can  be  used ;  and  unless  the  court 
can  and  must  entertain  a  conclusive  presumption  that 
all  the  facts  alleged  in  the  complaint  are  within  the  de- 
fendant's personal  knowledge,  it  cannot  say  that  an 
allegation  upon  information  and  belief  is  objectionable. 
Now,  it  will  be  obvious  at  a  glance  that  the  complaint 
is  drawn  in  a  form  consistent  with  the  supposition, 
either  that  the  defendant  in  his  own  proper  person  re- 
ceived the  goods  and  agreed  to  pay  the  price,  or  that 
some  agent  of  the  defendant  did  so.  And,  in  point  of 
fact,  it  will  never  be  pretended  in  this  case  that  the  de- 
fendant did  personally  receive  any  of  these  goods  or 
make  any  promise  to  pay  for  them.  .  It  will  be  claimed 
on  the  trial  that  his  agent  did  so  in  his  absence ;  and 
evidence  in  proof  of  that  theory  would  be  admissible  in 
support  of  the  complaint.  But  the  defendant  can, 
under  these  circumstances,  have  no  personal  knowledge 
as  to  whether  his  agent  did  or  did  not  receive  these 
goods  and  promise  to  pay  for  them.  It  is,  therefore, 
impossible  for  him  to  plead  to  any  part  of  the  com- 
plaint upon  his  own  knowledge ;  and  this  being  not 
only  conceivably  but  actually  the  case,  as  would  ap- 
pear if  the  matter  could  be  tested  by  affidavits,  the 
court  cannot  have  that  judicial  notice  of  the  facts 
which  is  necessary  in  order -to  deal  with  a  pleading 
where  no  affidavits  are  used. 

III.  But  there  is  a  further  and  more  fundamental 
difficulty  in  the  way  of  making  an  objection,  like  this, 
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the  basis  of  a  motion  for  judgment  on  the  answer  as 
frivolous.  The  question  whether  the  pleading  is  true 
or  not,  or  whether  it  is  pleaded  in  good  faith  or  not, 
cannot  be  raised  on  a  motion  of  this  kind.  No  matter 
how  wildly  improbable  it  may  be,  that  is  of  no  impor- 
tance. The  only  question  at  issue  is  whether,  if  true, 
the  answer  presents  a  legal  bar  to  the  complaint.  Now 
if,  as  is  here  alleged,  no  allegation  of  the  complaint  is 
true,  it  is  not  of  the  slightest  importance  whether  the 
defendant  knows  this  or  only  believes  it,  or  even  if  he 
does  not  believe  it.  If  the  complaint  is  untrue,  the 
plaintiff  is  not  entitled  to  recover,  even  though  the  de- 
fendant believed  every  word  of  it  to  be  true.  And  the 
real  explanation  of  the  obiter  dictum  on  which  the 
plaintiff  relies,  is  that  the  court  confounded  a  denial 
"upon  information  and  belief"  with  a  denial  "of  in- 
formation and  belief."  When  a  defendant  denies  that 
he  has  any  knowledge  or  information  sujfficient  to  form 
a  belief  concerning  the  allegations  of  the  complaint,  he 
nses  a  peculiar  and  strictly  statutory  form  of  issue,* 
which  he  is  therefore  obliged  to  follow  very  closely ; 
otherwise  he  easily  runs  into  an  immaterial  issue.  For 
it  is  not  of  the  slightest  legal  importance  whether  he 
has  any  knowledge  or  belief  on  the  subject.  The  real 
issue  is  "is  the  complaint  truel"  Now,  in  what  are 
often  erroneously  called  ^'^  denials  upon  information 
and  belief,"  the  defendant  denies  that  he  has  knowl- 
edge, or  that  he  has  information,  or  that  he  has  a 
belief,  as  to  whether  the  complaint  is  true,  but  none  of 
these  questions  are  really  material ;  and  while  the  stat- 
ute makes  an  issue  upon  these  points  good,  when  ten- 
dered in  a  particular  form,  nothing  except  that  exact 

*  The  propriety  of  this  form  of  denial  depends  on  the  statute,  and 
on  the  old  usages  of  equity  pleading  to  meet  a  bill  for  discovery. 
Hence,  such  a  denial  is  not  sufficient  as  evidence  in  an  affidavit,  nor 
in  proceedings  where  the  statute  and  equity  principle  do  not  apply, 
•s  in  caM  of  proceedings  on  mandamus  and  the  like. 
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form  will  suffice.  BDt  when,  as  in  this  case,  the  de- 
fendant distinctly  avers  that  no  allegation  of  the 
complaint  is  true,  he  has  the  right  to  do  that  upon 
knowledge,  or  upon  information,  or  upon  belief  with- 
out information. 

IV.  Under  the  new  code  of  civil  procedure  the  ques- 
tion is  entirely  clear.  By  section  626  the  defendant  is 
made  liable  to  conviction  for  perjury  if  he  fails  to  al- 
lege distinctly,  in  the  answer,  how  much  of  it  is  stated 
on  mere  belief  as  distinguished  from  i)ersonal  knowl- 
edge. In  the  present  case  the  defendant  could  not  by 
any  possibility  know  personally  that  his  agent  or 
agents  have  not  made  the  contract  alleged  in  the  com- 
plaint. He  can  have  nothing  but  information  and 
belief  on  the  subject.  If  then  the  court  will  not  allow 
him  to  allege  in  his  pleading,  upon  information  and 
belief,  that  the  complaint  is  untrue,  it  shuts  him  up  to 
the  alternative  of  submitting  to  pay  a  claim  entirely 
unfounded,  or  of  committing  perjury  and  suffering  its 
penalty. 

V.  It  will  hardly  be  said  in  answer  to  this  argument 
that  because  the  complaint  and  form  alleges  ^Hhat  the 
defendant  agreed  to  pay"  the  defendant  ought,  there- 
fore, to  have  assumed  that  his  personal  act  alone  was 
intended,  and  should  thereupon  have  made  a  denial  as 
of  his  own  knowledge.  If  the  defendant  had  done  so 
with  a  full  understanding  that  the  real  meaning  of  the 
complaint  was  that  his  agent,  and  not  himself,  had 
made  the  promise,  he  would  have  made  but  a  sorry 
figure  upon  the  trial  of  the  cause.  The  court  will  no 
more  compel  parties  to  equivocate  than  it  will  compel 
them  to  commit  perjury. 

VI.  This  motion  has  been  already  disposed  of  in 
principle,  by  a  decision  made  last  winter  in  this  court 
in  the  case  of  Stent  v.  Continental  National  Bank,* 

*  8ee  page  88,  ante. 
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where  the  answer  was  in  precisely  the  same  form. 
The  same  motion  was  made  and  it  was  denied  with 

costs. 

Westbbook,  J.,  denied  the  motion,  without  costs, 
and  the  usual  order  was  entered. 


CLEGG  V.  AIKENS. 

New  York  Supreme  Courts  First  Department ;  Special 

Termy  NoveTober,  1877. 

PuEADiKO.— Parties. — ^Advbrtisino  Agbncieb. — ^Newspaper 

Unions. — Ai^lboation  op  Conclusion  op  Law. 

. 

A  single  action  does  Pot  lie  against  seyeral  advertising  agency  cor- 
porations or  associations,  for  the  breach  of  a  contract  by  their 
common  agent,  unless  there  is  some  statement  in  the  complaint  to 
connect  them. 

Where  the  complaint  alleged  that  several  newspaper  union  corpora- 
tions together  composed  the  American  Newspaper  Union,  which 
was  a  corporation,  and  that  the  general  agent  of  the  latter  agreed 
with  plaintiff  for  the  insertion  of  his  advertisements  in  the  several 
newspapers  owned  and  controlled  thereby, — Hdd^  that  the  subor- 
dinate corporations,  who  were  alleged  to  be  the  incorporators,  were 
not  proper  parties  to  an  action  founded  on  the  agreement. 

Demun-er  to  complaint. 

This  action  was  brought  by  Charles  A.  Clegg,  a 
general  advertising  agent,  against  eight  defendants — 
six  corporations,  and  two  natural  {)ersons,  viz :  An- 
drew J.  Aikens ;  The  American  Newspaper  Union ; 
The  New  York  Newspaper  Union ;  The  Chicago  News- 
paper Union;  The  Aikens  Newspaper  Union,  how 
known  as  The   Cincinnati   ]!irewspai)er   Union;  The 
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Southern  Newspaper  Union ;  The  Milwaukee  News- 
paper Union,  and  Ansel  N.  Kellogg. 

The  complaint  alleged :  "  That  five  of  these  defend- 
ants, to  wit :  The  American  Newspaper  Union ;  The 
Chicago  Newspaper  Union ;  The  Aikens  Newspaper 
Union,  now  known  as  The  Cincinnati  Newspaper 
Union ;  The  Southern  Newspaper  Union,  and  The  Mil- 
waukee Newspaper  Union,  were,  and  still  are,  foreign 
corporations,  doing  and  transacting  a  general  adver- 
tising business,  and  that  the  time  and  place  of  their 
incorporation  is  unknown  to  plaintiff. 

"That  another  defendant,  to  wit :  The  New  York 
Newspaper  Union,  was  and  still  is,  a  corporation  cre- 
ated by,  and  existing  under,  the  laws  of  this  State,  and 
more  particularly  pursuant  to  the  provisions  of  an  act 
entitled,  *An  Act  to  authorize  the  formation  of  corpo- 
rations for  manufacturing,  mining,  mechanical  or  chem- 
ical purposes,'  passed  February  17,  1848,  and  the  sev- 
eral acts  amendatory  thereto  ;  and  that  this  defendant 
was,  and  still  is,  also  engaged  in  the  general  advertising 
business. 

"  That  of  the  remaining  two  defendants,  to  wit :  An- 
drew J.  Aikens  and  Ansel  N.  Kellogg ;  the  former, 
Aikens,  is  one  of  the  original  incorporators  of  the  de- 
fendant. The  New  York  Newspaper  Union,  and  that 
at  the  times  afterwards  mentioned  in  the  complaint, 
and  up  to  about  the  15th  day  of  January,  1877,  he  was 
president  of  each  of  the  above  mentioned  corporations. 

"That  all  these  defendants,  corporations,  were  col- 
lectively known,  and  designated  as,  and  composed, 
The  American  Newspaper  Union,  whereof  the  said  de- 
fendant, Andrew  J.  Aikens,  was  president. 

"That  the  defendant  Ansel  N.  Kellogg,  was,  at  the 
times  mentioned  in  the  complaint,  and  at  the  com- 
mencement of  this  suit,  engaged  in  the  general  adver- 
tising business  in  the  city  of  Chicago,  State  of  Illinois, 
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and  at  all  snch  times,  was  the  proprietor  of  'A.  N. 
Kellogg' 8  Chicago  list.' 

"That  one  Edward  W.  Fostex  was  the  general  agent 
of  said  '  The  American  Newspaper  Union,'  and  'A.  N. 
Kellogg' 8  Chicago  list,'  on  June  1, 1873,  and  continued 
to  act  as  such  until  January  2,  1877,  at  the  city  of 
New  York. 

"That  on  or  about  June  10,  1873,  negotiations  were 
entered  upon  between  plaintiff  and  Foster,  as  such 
agent,  and  on  investigation  the  same  day,  Foster  prom- 
ised plaintiff  that  he  should  have  as  low  rates  for  ad- 
vertising in  the  papers  represented  by  Foster,  as  any 
other  agent,  agency  or  advertiser. 

"That  plaintiff,  relying  on  such  arrangement,  at  dif- 
ferent times  between  June  10,  1873,  and  May  1,  1876, 
gave  to  Foster,  as  agent  as  aforesaid,  ordc3rs  for  the  inser- 
tion of  advertisements  in  the  newspapers  represented 
by  Foster,  amounting  in  gross  value  to  the  sum  of 
about  $200,000. 

"  That  at  various  times  when  plaintiff  gave  Foster,  as 
agent,  such  orders,  Foster  reprasented  to  plaintiff  that 
he  was  receiving  as  low  rates  as  any  other,  and  even 
lower  than  any  one  else. 

"That  in  fact  such  representation  was  false.  That 
dnring  this  period,  lower  rates  were  allowed  to  sundry 
others  in  New  York,  Philadelphia,  and  elsewhere. 

"That  by  reason  thereof,  plaintiff  sustained  loss  and 
injary  in  his  business,  and  was  induced  to  pay  money 
to  defendants  which  he  was  not  bound  to  pay,  and 
which  was  unlawfully  and  fraudulently  exacted,  de- 
manded, and  received  from  plaintiff  by  defendants,  to 
plaintiff's  damage  $28,000." 

Judgment  was  demanded  for  that  sum. 

The  defendant,  The  New  York  Newspaper  Union, 
demurred  on  grounds  indicated  below. 

Chauncey  B.  Ripley^  in  support  of  the  demurrer. — 

Vol.  v.— 7 
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I.  The  complaint  is  bad  on  demurrer,   because  two 
causes  of  action  have  been  improperly  united,  viz. : 
(1.)  One  arising  on  an  alleged  contract  with  Foster,  as 
agent  of  the  American  Newspaper  Union,  and  (2.)  an- 
other arising  on  an    alleged   contract  with  Foster  as 
agent  of  A.  N.  Kellogg' s  list.      Any  cause  of  action 
arising  under  the  former,  would  not  affect  the  de- 
fendant Kellogg,  as  proprietor  of  the   Chicago   list; 
nor  would  a  cause  of  action  arising  under  the  latter, 
affect   any    defendant   except   such  proprietor.      It 
must  apx)ear  upon  the  face  of  the  complaint  that  all 
the  causes  of  action  united  in  the  same  complaint 
affect    all  the  parties  {Code  of   Civil  Procedure^  § 
484,  subd.  0).    And  this  defect  is  alike  fatal  whether 
plaintiff  seeks  to  sustain  his  complaint  on  a  cause  of 
action  arising  ex  contractu  or  ex  delicto,    (a.)  If  arising 
on  contract.    1.  That  the  alleged  cause  or  causes  of 
action  arise  ex  cantractUy  and  not  ex  delicto^  is  dis- 
tinctly held  in  a  recent  similar  case  (Holtz  v.  Schmidt, 
69  Jf,  T.  257).    2.  If  so,  it  is  such  a  joinder  as  is  not 
permissible  under  section  484  of  the  Code,  above  cited, 
because  such  cause  does  not  affect  all  the  parties  de- 
fendant according  to  the  requirement  of  that  section 
of  the  Code.    The  Code  has  not  changed  the  rule  es- 
tablished under  the  old  practice,  "  but  now,  as  before, 
the  causes  of  action  to  be  joined  must  be  in  favor  of 
all  the  plaintiffs,  and  against  all  the  defendants,  and 
must  belong  to  the  same  class"  (Enos  v.  Thomas,  4 
Sow.  Pr.  60 ;  De  Bidder  v.  Schermerhorn,  10  JSarb. 
639,   affirming    Enos    v.   Thomas,   supra^  and   citing 
many  cases).    (6.)  If  founded  in  tort.    Granting  that 
the  alleged  cause  or  causes  of  action  arise  ex  delicto^ 
and  that  the  fraud  and  deceit  suggested  in  the  complaint 
are  properly  pleaded;  the  complaint  is  still  open  to 
the  same  objection — ^improper  joinder   of  causes  of 
action ;    for  that  a  union  of  wrong-doers^  as  parties 
defendant,  may  be  possible,  ^ '  there  must  be  some  com- 
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mnnity  in  the  wrong-doing  among  the  parties  who  are 
to  be  united  as  co-defendants  ;  the  injury  must  in  some 
sense  be  their  joint  work"  {Pameroy^s  Remedies^  § 
308,  and  cases  cited).  There  are,  therefore,  two  separate 
and  distinct  causes  of  action  under  the  ex  delicto 
theory,  and  the  same  fatal  objection  holds  good — there 
is  no  allegation  of  community  in  the  wrong-doing. 
The  rule  is  the  same,  and  the  complaint  is  bad,  which- 
ever the  theory,  because  of  improper  joinder  of  causes 
of  action  {Code  of  Civil  Procedure^  %  484,  subd.  9). 

IL  There  is  a  defect  of  parties  defendant,  to  wit : 
the  original  co-incorporators  of  the  defendant,  the 
New  York  Newspaper  Union,  of  which  defendant 
Aikens  is  alleged  to  be  one.  1.  Organization  un- 
der the  statute  referred  to  implies  that  there  were 
three^  at  least,  of  the  original  incorporators.  No  num- 
ber less  than  three  could  effect  an  organization  under 
the  statute.  The  provision  is  "  three  or  more  "  {Laws 
1848,  ch.  40).  2.  If  one  is  liable  as  an  incorporator,  all 
are.  8.  It  is  a  matter  of  interest  to  each  defendant 
that  all  liable  be  made  co-defendants,  that  they  may 
contribute  to  the  defense  and  satisfaction  of  any  judg- 
ment obtained  by  plaintiff.  4.  The  remaining  co- 
incorporators  are  presumed  to  be  living  unless  the 
complaint  shows  the  contrary  {Oreerdeqf  on  Evidence^ 
§  41).  6.  And  demurrer  is  the  proper  means  of  raising 
the  question  {Code  of  Ciml  Pro.  %  488,  subd.  6  ;  Eaton 
V.  Balcom,  33  Htm.  Pr.  80 ;  Zabriskie  v.  Smith,  13  N. 
T.  336). 

ni.  Again,  the  complaint  is  radically  defective .  in 
this.  That  it  does  not  state  facts  sufScient  to  con- 
stitute a  cause  of  action.  No  cause  of  action  is  stated 
in  the  complaint  attaching  to  any  of  the  defendants 
appearing,  other  than  Kellogg  and  The  American  News- 
paper Union ;  for  none  of  the  defendants  named  can 
be  held  as  parties  to  either  of  the  contracts  made  by 
plaintiff  with  Foster  as  agent,  unless  it  be  Ansel  N. 
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Kellogg  and  The  American  Newspaper  Union  corpor- 
ation. They  alone  appear  respectively  as  parties  of 
the  second  part  of  the  supposed  agreements.  More- 
over, The  American  Newspaper  Union  must  be  one 
thing  or  the  other — a  corporation  or  not  a  corporation. 
If  it  is  a  corporation,  those  composing  it  should  not  be 
made  defendants  ;  it  should  be  sued  in  its  corporate 
name  only.  If  it  is  not  a  corporation,  it  should  not  be 
sued  in  its  corporate  name,  but  in  some  other  way, 
according  to  the  nature  of  its  organization, — e.  g.^  if  a 
partnership,  by  joining  the  copartners ;  if  an  associa- 
tion, unincorporated,  other  than  a  partnership,  accord- 
ing to  its  nature, — but  in  no  case  in  the  form  adopted 
in  this  action.  Such  form  is  an  anomaly  in  pleading, 
and  without  authority  (Allen  v.  Patterson,  7  N.  T. 
476,  478 ;  Code  of  Oivil  Pro.  §  481,  subd.  2). 

IV.  Admission,  by  the  demurrer,  of  facts  alleged 
in  the  complaint  is  qualified,  and  is  only  an  admission 
on  the  argument.  It  admits  the  facts  if  well  pleaded^ 
but  it  admits  no  mere  statement  of  a  conclusion  of  law. 
No  importance  attaches  to  the  terms  so  often  occurs 
ring  in  complaint:  "not  lawfully,"  "unlawfully," 
"fraudulently,"  "exacted,"  and  the  like.  They  are 
insufficient,  being  conclusions  of  law  merely.  Such 
general  allegations  avail  nothing.  They  are  idle  decla- 
rations, and  not  ^^ constitutive^^  under  the  new  code 
(§  481,  subd.  2).  Butler  v.  Viele,  44  Barb.  166  ;  Lefler 
V.  Field,  62  If.  T.  622 ;  Dubois  v.  Hermance,  56  Id. 
674. 

W.  W.  Mac  Farland  (jyDwyer  &  Noonan^  at- 
torneys), for  plaintiff. 

Van  Vorst,  J. — In  this  action  two  causes  are  im- 
properly united : 

One  growing  out  of  an  arrangement  made  with 
Foster  as  the  agent  of  the  American  Newspaper  Union, 
and  the  other  as  agent  of  "  A.  N.  Kellogg' s  list." 
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There  is  no  statement  connecting  ^' Kellogg' s  List,'' 
with  the  American  Newspaper  Union.  For  all  that 
appears,  they  are  entirely  separate  and  distinct  organiz- 
ations. The  American  Newspaper  Union  is  not  liable 
for  any  damage  incident  to  a  breach  of  any  agreement 
between  plaintiff  and  Kellogg' s  List  or  its  agent.  In 
this  cause  the  complaint  is  demurrable. 

I  have  already  held,  in  the  case  of  this  same 
plaintiff  against  the  American  Newspaper  Union  and 
others,  that  the  omission  to  make  the  original  co-incor- 
porations defendant  is  no  valid  objection. 

It  is  alleged  to  be  a  corporation.  As  such  it  was 
the  representative  of  its  incorporators  in  the  action. 

And  for  this  reason  I  think  it  was  improper  to  make 
the  defendant.  The  New  York  Newspaper  Union,  a 
party  defendant. 

The  allegation  is,  that  the  several  corporations 
named  constituted  the  "American  Newspaper  Union," 
of  which  Poster  was  agent. 

In  that  view,  the  redress  of  the  plaintiff  is  in  the 
first  instance  against  that  corporation.  No  cause  of 
action  is  therefore  stated  against  the  New  York  News- 
paper Union  upon  which  the  plaintiff  could  recover  in 
this  action. 

There  should  be  judgment  in  favor  of  the  defend- 
ant demurring,  with  liberty  to  plaintiff  to  amend  upon 
payment  of  costs. 
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BRAINERD  v.  BERTRAM. 

If.  T.  Supreme  Courts  First  Department;  Oeneral 

Te7'm,  October,  1878. 

Pleadzng.— Pabtiss  Plaiktifp. — Demurrbb  to  Comflaikt. — CODB 

OP  Civ.  Pbo.  §  448. 

The  fact  that  a  partnership  consists  of  more  than  forty  members,  re- 
siding in  different  counties,  does  not  authorize  an  action  to  be 
brought  in  the  name  of  one  of  the  partners,  for  the  benefit  of  all. 

A  managing  partner  has  no  legal  right  to  bring  an  action  in  his  own 
name  for  the  recovery  of  an  indebtedness  to  the  copartnership. 

Appeal  by  plaintiff  from  an  order  sustaining  a  de- 
murrer to  a  complaint. 

This  action  was  brought  by  Erastus  Brainerd 
against  Louis  G.  Bertram  and  others  upon  a  promis- 
sory note. 

The  defendant  Bertram  demurred  to  the  complaint 
on  the  grounds  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ;  that  there  was  a  defect  of 
parties  plaintiff  ;  and  that  the  plaintiff  had  not  legal 
capacity  to  sue. 

The  demurrer  was  sustained  by  the  court  at  special 
term,  on  the  following  opinion. 

"Van  Vorst,  J. — The  plaintiff  avers  in  his  com- 
plaint, that  Brainerds  &  Co.  are  copartners  ;  that  the 
members  of  the  partnership  are  very  numerous,  to  wit, 
more  than  forty  in  number  ;  that  they  reside  in  differ- 
ent countries,  and  that  it  is  impracticable  to  bring  them 
all  before  the  court  in  this  action,  and  that  the  plaintiff 
is  the  managing  partner,  wherefore  he  sues  for  the 
benefit  of  all  the  members. 

"The  fact  that  the  plaintiff  is  the  managing  jmrtner 
gives  him  no  legal  right  to  bring  an  action  in  his  own 
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name  for  the  recovery  of  an  indebtedness  to  the  co- 
partnership. 

"  The  general  /ule  is,  that  every  action  must  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest  {Gode^ 
§  111),  except  as  provided  in  section  113.  This  section 
provides,  that  an  executor  or  administrator,  or.  a  trus- 
tee of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.  But 
the  plaintiff  stands  in  no  such  relation. 

"  Section  119  provides,  that  those  who  are  united  in 
interest  must  be  joined  as  plaintiflEs,  but  when  the  par- 
ties are  very  numerous,  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  the  others.  It  is  under 
this  section,  doubtless,  that  the  plaintiff  has  ventured 
to  bring  this  action  in  his  own  name.  But  I  do  not 
think  that  the  plaintiffs  case  is  of  the  character  con- 
templated by  the  exception  in  the  closing  part  of  sec- 
tion 119.  It  is  not  impracticable  to  bring  in,  as  plain- 
tiffs, all  the  partners.  And  I  think  the  defendant  has 
the  right  to  demand  that  those  united  in  interest 
should  be  named  as  plaintiffs,  and  that  they  should 
take  the  responsibility  of  the  litigation.  The  demurrer 
is  sustained.  But  plaintiff  is  at  liberty  to  amend  upon 
the  usual  terms." 

From  the  order  entered  thereon,  the  plaintiff  ap- 
pealed to  the  general  term. 

John  Hayes^  for  appellant. — ^The  second  ground  of 
demurrer  is  insufficient  in  not  specifying  the  particular 
defect  complained  of  (Skinner  v.  Stuart,  13  Abb.  Pr. 
442 ;  People  ex  rel.  Lord  v.  Crooks,  53  N.  T.  648 ;  Code 
qt  Civ.  Pro.  §§  448,  488,  490 ;  Code  of  Pro.  §§  119, 122 ; 
Wallace  v.  Eaton,  6  Eow.  Pr.  99).  The  allegations  of 
the  complaint  as  to  the  character  in  which  plaintiff  sues 
are  to  be  taken  as  admitted  by  the  defendant  demurring 
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(Cutler  V.  Wright,  22  iV.  T.  472) ;  and  being  admitted, 
the  plaintiff  has  clearly  brought  himself  within  the 
provisions  of  section  119  of  Code  qf^  Pro.  and  has  made 
out  a  prima  facie  cause  of  action.  The  plaintiff  has 
legal  capacity  to  sue  (Le  Page  v.  McCrea,  1  Wend, 
164 ;  Chapin  v.  Clemitson,  1  Barb.  311 ;  Cunningham  v. 
littlefield,  1  £Jdw.  Oh.  104 ;  Green  v.  Elmer,  8  IT.  7. 
422 ;  Briggs  v.  Smith,  4  Daly^  110,  and  cases  cited ; 
Myers  v.  Machado,  6  Abb.  Pr.  198).  The  provisions  of 
the  code  are  equally  applicable  to  all  manner  of  actions, 
whether  legal  or  equitable  {Code  of  Pro.  %  69 ;  Kirk  v. 
Young,  2  Abb.  Pr.  463).  Copartners  can  avail  them- 
selves of  the  provision  (Jones  v.  Felch,  8  Bosw.  66; 
McKenzie  v.  L' Amoreaux,  11  Barb.  616) ;  or  any  party 
united  in  interest  with  others,  so  numerous  that  it 
would  be  impracticable  to  bring  them  all  in,  or  if 
brought  in,  to  prevent  the  suit  being  continually  abated 
by  death  or  a  change  of  interest  (Smith  v.  Lockwood,  1 
Code  R.  N.  8.  319;  Wood  v.  Draper,  4  Abb.  Pr.  322; 
Bouton  t.  City  of  Brooklyn,  16  Barb.  376 ;  Roosevelt 
«?.  Vamum,  12  H&w.  Pr.  469 ;  Towner  li.  Tooley,  38 
Barb.  698 ;  Greene  n.  Breck,  10  Abb.  Pr.  42 ;  Brooks 
^.  Peck,  38  Barb.  619  ;  Habicht  v.  Pemberton,  4  Sandf. 
667).  The  exception  to  the  general  rule  in  the  U.  S. 
courts,  that  all  persons  interested  must  be  made  par- 
ties, is  restricted  to  those  whose  interests  are  in  the 
issue  and  to  be  affected  by  the  decree  (Cases  cited 
above ;  and  Mechanics'  Bank  v.  Seton,  1  Pet.  299,  306 ; 
Mandeville  v.  Riggs,  2  Id.  482). 

Henry  Ferris^  for  respondent. — The  names  of  the 
parties  should  be  set  forth  in  the  title  or  in  the  body 
of  the  complaint  (Hill  v.  Thacter,  3  How.  Pr.  407; 
Stanley  v.  Chappell,  8  Cow.  236).  In  stating  the  names 
of  the  parties  it  is  not  necessary  to  add  any  description 
(Sheldon  v.  Hoy,  11  How.  Pr.  16  ;  Merritt  «.  Seaman,  6 
N.  T.  168).    Section  119  of  the  Code  of  Procedure  ap 
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plies  to  cases  where  the  parties  are  very  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court, 
and  that  fact  should  distinctly  appear  before  the  com- 
plaint can  be  upheld  (Smith  v.  Lockwood,  13  Barb. 
218 ;  Wood  v.  Draper,  4  Abb.  Pr.  322  ;  Kirk  v.  Young, 
2  Id.  453).  The  plaintiff  has  not  legal  capacity  to  sue 
(Russell  V.  Clapp,  7  Barb.  482 ;  Bentley  v.  Jones,  4 
Raw.  Pr.  202  ;  McMurray  v.  Gifford,  5  Id.  14  ;  Parker 
V.  Totten,  10  Id.  233 ;  Thomas  v.  Desmond,  12  Id.  321 
Freeman  v.  Pulton  Pire  Ins.  Co.,  14  Abb.  Pr.  407 
Bank  of  Lowville  v.  Edwards,  11  How.  Pr.  216 
Johnson  v.  Bamp,  Id.  186;  Bank  of  Havana  v. 
Wickham,  16  Id.  97).  A  cause  of  action  is  the  right  a 
party  has  to  institute  and  carry  through  a  proceeding 
(Meyer  v.  Van  Collem,  28  Barb.  231).  Where  it  appears 
on  the  face  of  the  complaint,  that  the  subject  of  the 
action,  though  in  possession  of  the  plaintiff,  is  neverthe- 
less the  property  of  another,  the  complaint  does  not 
state  a  cause  of  action  in  the  plaintiff  (Palmer  v.  Smed- 
ley,  6  Abb.  Pr.  463 ;  S.  C,  28  Barb.  468  ;  People  v. 
Booth,  32  iT.  T.  397 ;  Myers  v.  Machado,  14  How.  Pr. 
149;  S.  C,  6^66.  Pr.  198). 

[The  order  of  the  special  term  was  affirmed  by 
the  general  term  on  the  foregoing  opinion  of  Van 

VOEST,  J.] 


HAMMOND  V.  EARLE. 

If.  T.  Supreme  Oourty  First  Department;  Special 
Term  and  Chambers^  September^  1878. 
Again^  November,  1878. 

Answeb.— -Makiko  More  Definite  and   Cebtain. — Pleadino. — 

Code  op  Civ.  Pro.  §  546. 

It  is  not  essential  that  a  motion  to  make  a  pleading  more  definite  and 
certain,  be  made  at  the  earliest  possible  moment,  bat  where  the 
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time  *^  to  plead,  or  otherwise  move,"  has  been  extended,  it  may  be 
made  at  any  time  before  the  expiration  of  such  extension. 

An  answer,  which  ''denies  each  and  every  material  allegations^  in 
the  complaint,  "contrary  to  or  inconsistent  with  any  of  the  allega- 
tions in  the  foregoing  answers,  not  heretofore  admitted,  ignored, 
or  denied,"  is  too  indefinite. 

The  plaintiff,  as  well  as  the  court,  is  entitled  to  know  what  allega- 
tions of  his  complaint  are  denied  ;  and  he  cannot  be  compelled  to 
run  the  risk  of  different  interpretations  of  language  which  would 
in  the  one  case  result  in  an  admission,  and  in  the  other  in  a  denial. 

« 

Motion  by  plaintiff  to  compel  defendant  to  make  a 
defense  more  definite  and  certain. 

This  was  an  action  by  William  A.  Hammond  against 
William  P.  Earle  and  Elmore  P.  Ross,  for  an  injunc- 
tion to  stay  the  sale  under  foreclosure  of  certain  prem- 
ises in  the  city  of  New  York  ;  for  specific  performance 
of  a  contract ;  that  a  mortgage  be  adjudged  no  longer  a 
lien  on  said  premises  ;  and  for  damages  for  breach  of 
contract. 

The  fifth  defense  in  the  amended  answer  of  the  de- 
fendant Earle  was  as  follows:  *'And  this  defendant 
as  and  for  a  separate  answer  and  fifth  defense  to  the 
action  of  the  plaintiff  herein,  on  information  and  be- 
lief, denies  each  and  every  material  allegation  in  said 
amended  complaint,  contrary  to  or  inconsistent  with 
any  of  the  allegations  in  the  foregoing  answers,  not 
heretofore  admitted,  ignored  or  denied." 

The  plaintiff's  attorney  obtained  an  order  from 
Daniels,  J.,  granting  plaintiff  'twenty  days  further 
and  additional  time  to  plead  to  or  otherwise  move  in 
respect  to  said  Earle' s  answer." 

Thereafter  the  plaintiff  made  this  motion,  under 
section  546  of  the  Code  of  Civil  Procedure,  to  compel  the 
said  defendant  Earle  to  make  this  fifth  defense  more 
definite  and  certain. 

Chauncey  B.  Ripley^  for  the  motion. — I.  The  an- 
swer in  question  is  indefinite  and  uncertain,  as  appears 
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upon  the  face  of  it,  in  that  it  affords  the  plaintiff  no 
means  of  determining,  with  any  degree  of  precision, 
what  allegations  of  the  complaint  are  denied. 

XL  A  denial  in  an  answer  should  be  so  expressed 
by  its  words,  that  any  person  of  intelligence  can  deter- 
mine, with  accuracy,  what  allegations  of  the  complaint 
are  intended  to  be  denied  (Mattison  v.  Smith,  19  Abb. 
Pr,  288 ;  Seward  v.  Miller,  6  How.  Pr.  312  ;  Code  of 
Cid.  Pro.  §  546). 

III.  As  to  laches,  see  order  of  Daniels,  J.,  giving 
twenty  days  additional  time  to  plead  or  otherwise  move ; 
and  lackey  v.  Vanderbilt,  10  How.  Pr.  155. 

John  M.  Martin^  opposed. 

Van  Brunt,  J. — The  time  to  make  this  motion  was 
extended  by  Judge  Daniels'  order  so  that  it  was  made 
in  time.  The  fifth  defense  seems  to  me  entirely  too  in- 
definite ;  it  is  wholly  bad  for  a  reason  which  has  not 
been  raised  upon  this  motion,  and  which  therefore  it  is 
not  necessary  for  me  to  discuss. 

The  plaintiff  is  entitled  to  know  what  allegations  of 
his  complaint  are  denied,  and  the  court  is  entitled  to 
the  same  information.  The  plaintiff  can  not  be  com- 
pelled to  run  the  risk  of  different  interpretations  of 
language  which  would  in  the  one  case  result  in  an  ad- 
mission and  in  the  other  in  a  denial.  Rule  19  of 
the  court  requires  a  memorandum  upon  the  pleadings 
submitted  to  the  court  to  note  what  parts  of  the  com- 
plaint are  admitted,  &c.  To  make  the  pleader  comply 
with  this  rule,  the  denials  must  be  specific,  certain  and 
definite. 

To  deny  on  information  and  belief  every  material 
allegation  of  the  complaint  contrary  to  or  inconsistent 
with  any  of  the  allegations  of  an  answer  not  therein 
before  admitted,  ignored  or  denied,  is  a  denial  which 
may  deny  everything  or  nothing.  Where  the  pleader 
claims  to  have  ignored,  no  one  can  know  but  himself. 


108  ABBOTT'S    NEW    CASES. 

Hammond  v,  Earle. 

Clearly,  such  a  denial  is  too  indefinite  to  be  allowed 
to  stand. 

Motion  granted,  with  ten  dollars  cost  to  abide  the 
event, 

II.  Nozember^  1878. 

Motion  to  make  amended  answer  more  definite  and 
certain. 

Defendant  served  an  amended  aiiswer,  the  material 
part  of  which  read  as  follows  : 

**  6th  Defense.  And  this  defendant  further  answer- 
ing denies  each  and  every  material  allegation  in  said 
amended  complaint  not  hereinbefore  specifically  ad- 
mitted or  denied." 

The  plaintiff  then  made  this  motion,  as  stated  in 
the  notice  of  motion,  that  the  said  fifth  defence  ^'be 
made  more  definite  and  certain  so  as  to  show  precisely 
what  allegations  of  the  amended  complaint  are  de- 
nied by  said  fifth  defense  or  answer,  as  the  practice  re- 
quires, and  the  said  amended  answer  be  ordered 
amended  further  accordingly." 

The  grounds  thereof  were,  that  the  answer  was 
indefinite  and  uncertain  in  that  it  did  not  disclose 
which  allegations  in  the  complaint  were  denied ;  that 
it  was  evasive  and  wanting  in  precision  as  to  which 
allegations  were  regarded  as  material,  and  as  to  what 
the  standard  of  materiality  was  in  the  mind  of  the  de- 
fendant pleading ;  also  that  the  fifth  defense  was 
rendered  especially  indefinite  and  uncertain  when  con- 
sidered in  connection  with  other  portions  of  the  same 
pleading. 

Chauncey  B.  Ripley ^  for  motion. — I.  A  denial,  in 
the  language  of  the  statute,  of  each  and  every  material 
allegation  of  the  complaint,  is  evasive  and  obnoxious 
to  a  motion  that  it  be  made  more  definite  and  certain. 
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(Mattison  v.  Smith,  19  Ahh.  Pr.  288 ;  Seward  v.  Miller, 
6  How.  Pr.  312  ;  Code  of  Civil  Procedure,  §  546 ; 
Rule  19  Supreme  Court,  p.  65).  The  determination  of 
the  question  of  materiality  involves  abstract  principles, 
and  in  answering  it  a  great  diversity  of  views  might  be 
developed  alike  by  the  parties  and  the  court. 

n.  Since  much  of  the  matter  contained  in  the  an- 
swer can  in  no  sense  be  regarded  either  as  specific  ad- 
missions or  8i)ecific  denials,  the  answer  must  be  held 
grossly  complicated,  indefinite  and  uncertain  in  the 
use  of  the  language  employed,  if  we  expunge  from  it 
the  qualifying  word  '^materiaV^  It  is  too  compli- 
cated for  the  court  or  counsel  to  interpret,  and  the 
proper  remedy  is  by  motion  to  make  more  definite 
(Greenfield  v.  Mass.  Mut.  life  Ins.  Co.,  47  N.  Y.  431, 
437).  In  condemnation  of  this  mode  of  pleading,  see 
Pomeroy^s  Remedies  and  Remedial  Rights^  §  635,  and 
Rule  19,  supra. 

John  M.  Martin,  opposed. — I.  By  section  519  of 
Code  of  Civil  Procedure  the  allegations  of  a  pleading 
must  be  liberally  construed.  The  allegation  in  the 
answer  is  a  form  of  denial  permitted  by  section  500  of 
the  Code  of  Civil  Procedure,  whether  liberally  or 
strictly  construed,  and  in  the  present  case  a  liberal  con- 
struction should  be  given  to  the  answer  with  a  view  to 
substantial  justice  between  the  parties. 

n.  This  form  of  answer  is  almost  universally  used 
by  the  profession,  and  has  been  recognized  by  court 
and  counsel  as  sufficient  and  proper  in  numerous  cases, 
of  which  the  following  are  only  a  few :  Walsh  v.  Mehr- 
back,  6  Hun,  448 ;  Allis  v.  Leonard,  46  i\r.  F.  688 ; 
Thompson  v.  Erie  R.  R.  Co.,  45  Id.  468 ;  Merchant's 
Kat.  Bank  v.  Macnaughton,  1  Abb.  New  Cas.  293,  note. 
And  in  the  following  cases,  it  has  been  directly  held 
to  be  good  under  the  old  code,  the  language  of  which 
does  not  materially  differ  from  that  of  the  new  one : 
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Genesee  Mut.  Ins.  Co.  v.  Moynihen,  5  How  Pr.  321 ; 
Parshall  v.  Tillou,  13  Id.  7 ;  Gassett  v.  Crocker,  9 
Abb,  Pr.  39. 

III.  There  is  nothing  indefinite  in  the  answer.  It 
points  out  specifically  what  allegations  in  the  amended 
complaint  are  denied,  to  wit:  "Each  and  every  one 
not  before  specifically  admitted  or  denied." 

IV.  The  former  answer  held  to  be  bad  by  Van 
Brunt,  J.,  differs  materially  from  the  one  now  before 
the  court.  In  that  the  denial  was  on  in/ormcUum 
and  beliefs  which  was  a  fatal  defect  (Therasson  t. 
McSpedon,  2  Hilt.  1 ;  Powers  v.  Rome,  &c.  R  R 
Co.,  5  Sup'm  Ct.  [71  <fe  a]  449).  It  was  also  defective 
in  denying  what  had  been  ignored,  and  it  is  submitted 
that  that  decision  is  inapplicable,  and  has  no  force 
here. 

Lawrence,  J. — ^The  motion  to  make  the  answer 
more  definite  and  certain,  as  stated  in  the  notice  of 
motion,  is  granted,  with  costs  to  abide  the  event  (See 
Mattison  v.  Smith,  19  Abb.  Pr.  288  ;  Old  Code,  §  149 ; 
New  Code,  §  500  ;  MSS.  opinion  of  Van  Brunt,  J.,  in 
this  case).* 
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U.  8.  Circuit  Coicrt,  Southern  District  of  New  Tork, 

1877. 

Demukrer  to  Answer. — Action  upon  a  Judgment. — ^Equttablb 
Defenses  in  Common  Law  Actions.  — U.  S.  Rev.  Stat.  §  914. 

In  th6  jurisprudence  of  the  United  States  the  distinction  between 
legal  and  equitable  rights  and  suits  is  one  of  substance  as  well  as 
of  form  and  procedure. 

♦  ArUe,  p.  107. 
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Under  section  014  of  the  U.  S.  Kevised  Statutes,  an  affirmative  equit- 
able right  to  relief  cannot  be  set  up  in  an  action  at  tommon  law  in 
the  United  States  circuit  courts  although  permissible  under  the  law 
of  procedure  of  the  State  where  the  action  is  brought. 

Demnrrer  to  an  answer. 

This  action  was  brought  by  Francisco  Montejo  and 
another  against  Thomas  J.  Owen  and  others  on  a  judg- 
ment recovered  by  the  former  against  the  latter  in  the 
city  of  New  Orleans. 

The  complaint  set  up,  as  its  cause  of  action,  the  re- 
covery of  the  New  Orleans  judgment. 

The  answer  stated  that,  in  the  year  1868,  the  defend- 
ants advanced  money  to  the  plaintiffs  to  pay  for  cer- 
tain machinery ;  that  in  1869  the  defendants  brought 
suit  against  the  plaintiffs  for  this  money  in  New  Jersey 
and  attached  certain  real  estate  there ;  that  soon  after, 
an  account  was  stated  between  the  parties,  by  which  it 
appeared  that  $36,000  were  due  the  defendants ;  that 
thereupon  plaintiffs  gave  defendants  a  second  mortgage 
for  that  amount  on  the  said  real  estate  in  order  to  have 
the  said  suit  discontinued ;  that  soon  after,  the  ma- 
chinery, for  the  purchase  of  which  the  indebtedness 
accrned,  was,  at  the  plaintiffs'  request,  transferred  by 
them  to  the  defendants,  in  order  that  it  might  appear 
to  be  their  property,  and  thus  avoid  confiscation  on  the 
island  of  Cuba,  where  the  plaintiffs  were  likely  to  be 
regarded  as  rebels  ;  that  the  plaintiffs  retained  posses- 
sion of  the  machinery,  treated  it  as  their  own,  sold, 
pledged,  or  disposed  of  it,  and  never  communicated  or 
consulted  with  the  defendants  on  the  subject  until  up- 
wards of  one  year  after  they  had  disposed  of  it,  when 
they  appear  to  have  called  their  attention  to  the  fact, 
only  because  they  experienced  some  difficulty  in  col- 
lecting the  amount  of  the  purchase  money  from  the 
buyer ;  that  during  this  whole  period  the  defendant 
was  uninformed  of  their  doings  with  reference  to  this 
machinery ;  that  the  first  mortgage  on  the  New  Jersey 
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property  had  been  foreclosed,  and  the  land  sold,  and 
had  realized  a  sum  safficient  fully  to  pay  the  first  mort- 
gage  and  to  leave  a  balance,  applicable  to  the  defend- 
ants' mortgage  of  $28,482.42,  which  was  credited  upon 
the  outstanding  account  between  defendants  and  the 
plaintiffs,  and  left  the  latter  in  defendants'  debt  in  the 
sum  of  $12,389.98  ;  that  the  plaintiffs  having  failed  to 
visit  New  York,  as  it  had  theretofore  been  their  practice, 
or  to  pay  the  aforesaid  balance,  the  defendants  brought 
action  against  them  in  the  city  of  New  Orleans,  in  the 
circuit  court,  the  forum  of  their  (the  plaintiffs')  domi- 
cile, to  recover  it ;  that  the  trial  resulted — ^the  defend- 
ants being  absent — in  a  verdict  for  the  plaintiffs  for 
$16,130.16,  with  interest ;  that  the  court  should  compel 
the  plaintiffs  to  account  or  the  defendants  would  be 
remediless ;  that  the  facts  above  stated  could  not  have 
been  presented  under  the  pleadings  in  the  former  trial 
in  a  court  of  law ;  and  that  at  the  time  of  said  trial 
they  were  not  fully  informed  of  the  facts  above  stated, 
and  had  no  means  at  the  time  of  procuring  the  infor 
mation  required  to  lay  before  the  court  and  jury  a  full 
and  fair  statement  of  all  the  acts  and  doings  of  said 
plaintiffs,  nor  could  they  procure  a  discovery  of  the 
facts  in  the  possession  of  the  plaintiffs  relating  to  their 
dealings  with  said  machinery  or  to  their  account^  ex- 
cept by  proceedings  in  the  nature  of  a  suit  in  equity, 
where  all  the  rights  and  equities  of  the  parties  might 
be  adjusted  and  disposed  of. 

To  this  answer  the  plaintiffs  demurred  for  insnffi- 
ciency  in  not  stating  facts  sufficient  to  constitute  a  de- 
fense or  counter-claim. 

Oranville  P,  JBaweSy  for  plaintiffs. — The  defend- 
ants cannot  set  up  an  equitable  defense  in  an  action  at 
law  in  this  court  (Lessee  of  Baird  v.  Wolfe,  4  McLean^ 
662 ;  1  8UU.  at  L.  94 ;  Robinson  v.  Campbell,  3  Wheai. 
212  ;  Loring  v.  Donner,  McA.  360 ;  Jones  v,  McMast^rs, 
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20  Sow.  22;  Bennett  v.  Butterworth,  11  Id.  666; 
Thompson  v.  Railroad  Companies,  6  Wall.  134 ;  McFaul 
V.  Ramsey,  20  Sow.  526;  Meyers  v.  Orier,  McA. 
401,  402 ;  Fenn  v.  Holme,  21  Sow.  481 ;  U.  S.  R.  8. 
§  914 ;  1  Ahh.  U.  8.  Prac.  249 ;  Republic  Ins.  Co.  v. 
Williams,  SBiss.  371 ;  Blease  v.  Garlington,  2  Olto^  1,  8). 
The  answer  discloses  no  equitable  defense  (Maxwell 
V.  Stewart,  22  WaU.  77 ;  Christmas  v.  Russell,  5  Id. 
304 ;  Dobson  v.  Pearce,  12  iV^.  Y.  156 ;  Randolph  v. 
King,  2  Bond,  104 ;  Stillwell  v.  Carpenter,  59  iV^.  T. 
423 ;  Smith  v.  Nelson,  62  Id.  289 ;  Ross  v.  Wood,  8 
Bun,  185 ;  Krekeler  v.  Ritter,  62  iV^.  Y.  375).  Ji  the 
Louisiana  practice  prevailed  in  the  United  States  court, 
then  he  might  have  set  up  any  matter  in  reply  to  the 
plea  in  reconvention  (Spinney  v.  Hyde,  16  La.  An.  250 ; 
Mead  v.  Buckner,  2  j&a.  284  ;  6  N.  8.  611  [9  Martin} ; 
2  Sennen  Dig.  1,175  ,  3  L.  B.  0.  fif.  100  ;  5  A.  M.  3). 

F.  B.  Covdert  (floudert  Brothers,  attorneys),  for 
defendants. — ^This  is  an  action  at  law,  and  the  answer 
cannot  change  it,  and  therefore  the  act  of  1872,  §  914, 
applies.  Although  the  general  complexion  of  the 
answer  is  equitable,  there  is  enough  to  make  a  legal 
defense  to  the  claim,  and  it  is  good  under  the  decisions 
in  this  State  (Dobson  i>.  Pearce,  12  N.  Y.  156,  165 ; 
Reigal  ^.  Wood,  1  Johns.  Ch.  402 ;  McDonald  v. 
Neilson,  2  Cow.  139 ;  Duncan  v.  Lyon,  3  Johns.  Ch. 
351 ;  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6 
Cranch,  206 ;  Shottenkirk  t).  Wheeler,  3  Johns.  Ch.  275 ; 
2  SUrry  Eq.  Jur.  §§  887, 896 ;  Huggins  v.  King,  3  Barh. 
616 ;  Code,  §  69).  As  this  court  has  the  power,  and  is  re- 
quired to  conform  to  the  existing  State  practice,  it  will 
do  so  as  far  as  practicable  (Republic  Ins.  Co.  v.  Wil- 
liams, 3  Biss.  371).  No  right  of  the  plaintiffs  is  des- 
troyed or  impaired  in  any  way  by  the  interposition  of 
the  defense  submitted  to  the  court  (Goulet  v.  Asseler, 
22  N.  Y.  228,  229 ;  N.  Y.  Life  Ins.  Co.  v.  Supervisor 
of  N.  Y.,  4  Ihier,  192 ;  1  Abb.  Pr.  250;  Eldridge  v. 
Vol.  V.~8 
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Adams,  64  Barb.  417  ;  Hale  i>.  Omaha  Nat.  Bank,  7  J.  <ft 
8.  207 ;  Thompson  v.  R.  R.  Co.,  6  WaU.  134).  The  act 
of  1789  (1  Stat,  at  L.  276)  was  only  intended  to  regu- 
late processes ;  there  was  no  provision  to  assimilate 
either  the  practice  or  the  pleadings  of  the  State  and 
federal  courts.  The  act  of  1872  is  broader  and  more 
general  in  its  spirit  than  the  preceding  acts,  and  a  real, 
snbstantial  and  comprehensive  change  was  intended  by 
it — provided,  such  change  were  necessary  in  order  to 
conform  the  federal  practice  to  the  State  practice,  and 
that  the  innovation  could  be  made  effectual  without 
impairing  any  constitutional  right ;  hence  the  force  and 
relevancy  of  decisions  made  before  1872  disappear. 

Johnson,  J. — ^This  case  comes  up  on  a  demurrer  by 
the  plaintiffs  to  the  answer  of  the  defendants. 

The  action  is  upon  a  judgment  rendered  by  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Louis- 
iana, in  favor  of  the  present  plaintiffs  against  the  pres- 
ent defendants.  The  answer  sets  up  a  variety  of  mat- 
ters which  are  not  defenses  at  common  law  against  the 
judgment,  but  which  are  claimed  to  give  the  defend- 
ants an  equitable  right  to  prevent  the  enforcement  of 
the  judgment. 

These  matters  the  defendants  insist  are  available  to 
them  as  a  defense  in  this  suit  by  force  of  section  914 
of  the  revised  statutes  of  the  United  States. 

That  section  prescribes  that  "  The  practice,  pleading, 
and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  circuit 
and  district  courts,  shall  confirm  as  near  as  may  be,  to 
the  practice,  pleadings  and  forms,  and  modes  of  pro- 
ceeding existing  at  the  time  in  like  causes  in  the  courts 
of  record  of  the  State  within  which  such  circuit  or  dis- 
trict courts  are  held,  any  rule  of  court  to  the  contrary 
notwithstanding. ' ' 

It  must  be  assumed  that  in  a  suit  upon  a  judgment 
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brought  in  a  court  of  the  State  of  New  York  the  de- 
fease set  ap  in  the  answer  in  this  snit,  would  be  avail- 
able by  way  of  answer  if  sufficient  in  substance  to  en- 
title the  imrty  to  relief  against  the  judgment.  Such 
is  the  known  and  established  law  of  pi*ocedure  in  the 
State  of  New  York,  introduced  by  sections  69,  160  and 
167  of  its  code  of  procedure.  The  first  of  these  abol- 
ishes the  distinction  between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  all  such  actions  and  suits 
theretofore  existing,  and  declares  that  thereafter  there 
shall  be  in  that  State  but  one  form  of  action.  The 
next  section  cited  enacts  that  the  defendant  may  set 
forth  by  answer  as  many  defenses  and  counter-claims 
as  he  may  have,  whether  they  be  such  as  had  thereto- 
fore been  denominated  legal,  or  equitable,  or  both. 

The  last  section  named  enacts  that  the  plaintiff  may 
unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denom- 
inated legal  or  equitable,  or  both,  under  certain  speci- 
fied conditions. 

These  sections  of  the  code  deal  with  claims  legal  and 
equitable,  and  defenses  legal  and  equitable  set  up  by 
answer,  and  counter-claims  of  both  characters. 

In  pursuance  of  the  policy  thus  indicated,  section 
274  provides  that  judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs  and  for  or  against  one 
or  more  of  several  defendants,  and  it  may  determine 
the  ultimate  rights  of  the  parties  as  between  themselves, 
and  it  may  grant  to  the  defendant  ainy  affirmative  re- 
lief to  which  he  may  be  entitled. 

It  is  of  course  obvious  that  this  system,  while  it  un- 
dertakes to  provide  for  the  means  of  administering  in- 
discriminately legal  and  equitable  remedies  in  sub- 
stance founded  upon  legal  and  equitable  rights,  com- 
pletely ignores  all  the  former  schemes  of  procedure 
fonnded  on  the  recognition  of  their  differences. 

Now,  from  the  provision  of  section  014  of  the  United 
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States  revised  statutes, which  is  already  set  forth,  equity 
and  admiralty  causes  are  completely  excluded  in  terms. 
That  section  does  not  relate  to  them,  except  to  effecc 
such  exclusion.  The  jurisprudence  of  the  United 
States  has  recognized  this  distinction,  in  numerous 
cases,  as  one  of  substance,  as  well  as  of  form  and  pro- 
cedure (Robinson  v.  Campbell,  3  Johns.  212 ;  Ben- 
nett t?.  Butterworth,  11  How.  669 ;  McFaul  v.  Ram- 
sey, 20  Id.  626 ;  Jones  v.  McMasters,  Id.  22 ;  Fenn 
V.  Holme,  21  Id.  481  ;  Thompson  v.  Railroad  Com- 
pany, 6  Wall.  134).  In  the  last  case  cited,  Mr.  Justice 
Davis  says,  giving  the  opinion  of  the  court :  * '  The 
constitution  of  the  United  States  and  the  acts  of 
Congress  recognize  and  establish  the  distinction  be- 
tween law  and  equity. 

^'  The  remedies  in  the  courts  of  the  United  States  are, 
at  common  law  or  in  equity,  not  according  to  the  prac- 
tice of  State  courts,  but  according  to  the  principles  of 
common  law  and  equity  as  distinguished  and  defined 
in  that  country  from  which  we  derive  our  knowledge 
of  these  principles.  And  although  the  forms  of  pro- 
ceedings and  practice  in  the  State  courts  shall  have 
been  adopted  in  the  circuit  courts  of  the  United  States, 
yet  the  adoption  of  the  State  practice  must  not  be  un- 
derstood as  confounding  the  principles  of  law  and 
equity,  nor  as  authorizing  legal  and  equitable  claims  to 
be  blended  together  in  one  suit." 

In  the  case  of  Bennett  v.  Butterworth,  above  cited, 
Chief  Justice  Ta^ney  said,  "The  constitution  of  the 
United  States,  in  creating  and  defining  the  judicial 
power  of  the  general  government,  establishes  this  dis- 
tinction between  law  and  equity ;  and  a  party  who 
claims  a  legal  title  must  proceed  at  law,  and  may  un- 
doubtedly proceed  according  to  the  forms  of  practice 
in  such  cases  in  the  State  court.  But,  if  the  claim  is  an 
equitable  one,  he  must  proceed  according  to  the  rules 
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which  this  court  has  prescribed  regalating  proceedings 
in  equity  in  the  courts  of  the  United  States." 

"  That  these  discriminations  between  legal  and  equit- 
able rights  and  suits  are  substantial  in  the  jurispru- 
dence of  the  United  States  is  further  apparent  from 
provisions  of  the  statute  law,  as  well  as  from  the  de- 
cision of  the  courts.  Under  section  721  of  the  revised 
statutes  the  laws  of  the  several  States,  with  certain  ex- 
ceptions, must  be  regarded  a^  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  United  States,  in 
cases  where  they  apply ;  while,  on  the  other  hand,  the 
law  of  equity  in  the  courts  of  the  United  States  is  one 
and  the  same  in  every  State,  not  dependent  upon  local 
law." 

"  Wherever  a  case  in  equity  may  arise  and  be  deter- 
mined under  the  judicial  power  of  the  United  States, 
the  same  principles  of  equity  must  be  applied  to  it, 
and  it  is  for  the  courts  of  the  United  States,  and  for 
this  [supreme]  court  in  the  last  resort,  to  decide  what 
those  principles  are,  and  to  apply  such  of  them,  to 
each  particular  case,  as  they  may  find  justly  applica- 
ble thereto  "  (Neves  v.  Scott,  13  How.  270). 

Nor  are  the  statutes  silent  as  to  the  forms  and 
modes  of  procedure  in  suits  of  equity.  Section  913  of 
the  revised  statutes  declares  that  they  shall  be  accord- 
ing to  the  principles,  rales  and  usages  which  belong 
to  courts  of  equity,  except  as  modified  by  statute, 
or  rules  made  in  pursuance  of  statute,  or  by  the 
supreme  court. 

That  court  has  accordingly  prescribed  a  body  of 
rales  regulating  very  largely  and  comprehensively  the 
practice  in  equity. 

It  is  claimed  that  Inasmuch  as  the  present  action  is 
one  to  enforce  a  judgment,  and  therefore  not  an  equity 
cause,  the  procedure  is  to  be  conformed  to  that  of  the 
State  courts  upon  such  a  cause  of  action  ;  and  that  as 
those  coarts  allow  an  equitable  right  to  set  aside  or  re- 
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Strain  the  execntion  of  such  a  judgment  by  way  of 
answer,  the  courts  of  the  United  States  must  conform 
to  that  rule. 

But  this  is  a  mere  confusion  of  names.  This  so- 
called  defense  is  an  affirmative  equitable  right  to  the 
relief  asked.  It,  under  the  cases  and  statutes  cited,  is 
to  be  admitted  under  the  equitable  principles  and  ac- 
cording to  the  equitable  procedure  of  the  courts  of  the 
United  States.  In  that  respect  the  procedi^re  cannot 
be  conformed  to  the  State  practice  without  overthrow- 
ing the  whole  scheme  for  the  administration  of  equity 
in  the  courts  of  the  United  States.  The  action  is  at 
common  law,  the  defense  is  substantially  an  action  in 
equity,  and  it  cannot,  because  it  assumes  the  guise  of 
an  answer  or  defense  under  the  State  law,  escape  from 
the  control  of  the  laws  of  the  United  States  as  to  the 
modes  of  enforcing  equitable  rights. 

The  demurrer  must  be  sustained  and  judgment  given 
for  the  plaintiffs,  with  leave  to  defendants  to  amend  on 
payment  of  costs  within  twenty  days. 


CHAPMAN  V.  PHCENIX  NATIONAL  BANK  OP 

NEW  YORK. 

If.  T.  Superior  Court ;  General  Term,  May,  1878. 

AcTioir  IN  Rem. — Confibcation  of  Property  of  Rebels. — Jur»- 
DicTioN  OF  Courts.— Jurisdiction  of  U.  8.  District 

Courts. — ^Rss  Adjxtdicata. 

Where  a  court  has  no  jurisdiction  to  pronounce  a  decree  at  the  t^me 
it  was  made,  it  will  not  become  valid  by  the  denial  of  a  motion  to 
open  it,  and  such  a  denial  will  not  constitute  rm  adjfuiMolta  so  as  to 
bar  a  subsequent  action. 

Want  of  jurisdiction  renders  void  the  judgment  of  any  court ;  and 
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the  bare  recital  of  jurisdictional  facta  in  the  record  of  a  judgment 
of  any  court  is  not  conclusive,  but  only  prima  facM  eyidence  of  the 
facts  recited  ;  so  that  a  party  against  whom  a  judgment  is  offered, 
is  not,  by  the  bare  fact  of  such  recitals,  estopped  from  showing  bj 
affinnative  facts  that  they  were  untrue. 

When  a  statute  prescribes  that  some  fact  must  exist  before  jurisdic- 
tion can  attach  in  any  court,  such  fact  must  exist  before  there  can 
be  jurisdiction. 

But  where  general  jurisdiction  depends,  in  a  particular  case,  upon 
facts  to  be  determined  by  evidence,  and  it  is  required  to  act  upon 
BQch  evidence,  its  decision  upon  its  jurisdiction  is  conclusive  until 
reversed,  revoked,  or  vacated,  so  far  as  to  protect  its  officers  and 
all  innocent  persons  who  act  upon  the  faith  of  it. 

The  jurisdiction  of  the  district  courts  of  the  United  States  over  the 
confitjcation  of  property  of  rebels  against  the  government,  does  not 
depend  upon  the  fact  of  the  commission  of  the  offense,  but  embraces 
the  power  to  hear  and  determine  all  cases  arising  under  the  statutes 
providing  therefor. 

If  in  any  case  it  shall  be  found  that  the  property  brought  before  the 
court  belong^  to  a  person  guilty  of  an  offense  under  the  act,  it  may 
be  condemn^. 

Hence,  where  all  the  proceedings  and  formalities  required  by  law  and 
necessary  to  give  the  district  court  jurisdiction  and  render  its  deci- 
sion binding,  were  had  and  complied  with, — Hdd^  that  the  decree  of 
condemnation  could  not  be  impeached  in  another  court 

Appeal  by  the  plaintiff  from  a  judgment  rendered 
at  special  term. 

The  action  was  brought  March  9, 1870,  by  Verina  S. 
M.  Chapman  against  the  Phoenix  National  Bank  of  the 
City  of  New  York,  to  recover  certain  dividends  de- 
clared between  June  1,  1861,  and  February  1,  1870, 
upon  84  shares  of  the  capital  stock  of  the  Phoenix 
Bank,  and  tipon  the  same  stock  of  the  Phoenix  National 
Bank,  into  which  the  Phoenix  Bank  became  merged. 

On  January  8,  1859,  the  plaintiff  (then  Verina  S. 
Moore),  who  resided  in  North  Carolina,  owned  the  said 
64  shares,  and  the  bank  issued  to  her  a  certificate  there- 
for, which  the  plaintiff  has  retained  ever  since.  In  1861 
she  was  married  to  the  Rev.  Robert  H.  Chapman,  D.  D., 
and  has  ever  since  continued  to  be  his  wife.    During 
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the  late  civil  war  she  resided  in  the  southern  States, 
cut  off  from  all  communication  with  the  north. 

No  demand  was  ever  made  by  the  plaintiff  for  any 
of  the  dividends  in  suit  until  a  short  time  before  the 
commencement  of  the  action. 

The  dividends  declared  between  June  1,  1861,  and 
March  1,  1864,  remained  in  the  possession  of  the  de- 
fendant until  March  31,  1864,  when,  in  compliance 
with  the  decree  of  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  con- 
demning them  and  the  stock  on  which  they  had  been 
declared,  as  forfeited  to  the  United  States,  the  same 
were  paid  to  the  clerk  of  said  court. 

The  proceedings  by  which  the  stock  and  dividends 
were  condemned  as  forfeited  to  the  United  were  as  fol- 
lows: 

First.  Robert  Murray,  Esq.,  the  marshal  of  the 
United  States  for  the  southern  district  of  -  New  York, 
on  February  24,  1864,  by  and  under  the  authority  of 
the  president  of  the  United  States,  and  in  obedience  to 
the  instructions  of  the  attorney-general  of  the  United 
States  and  to  the  directions  of  the  district-attorney  of 
the  United  States  for  the  southern  district  of  New 
York,  and  in  pursuance  of  the  act  of  congress  entitled 
"  An  Act  to  confiscate  property  used  for  insurrectionary 
purposes,"  approved  August  6,  1861,  and  of  the  act  of 
congress  entitled  *'  An  Act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  purposes,"  approved 
July  17,  1862,  seized  the  said  stock  and  dividends  to 
the  end  that  the  same  might  be  confiscated,  forfeited 
and  condemned,  as  required  and  provided  in  the  said 
acts  of  congress. 

Second.  After  the  seizure  a  libel  of  information 
was  filed  and  a  monition  was  duly  issued,  and  the 
marshal  in   obedience  to  the  monition   attached  the 
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property,  and  gave  due  uotice  as  required  by  law  and 
made  due  return. 

TJdrd.  After  the  return  of  the  marshal,  the  decree 
of  condemnation  was  made  and  entered.  The  defend- 
ant, upon  being  served  with  a  certified  copy  of  the  de- 
cree, on  or  about  March  31,  1864,  directing  it  so  to  do, 
canceled  the  stock  certificate  of  said  84  shares  on  its 
books,  and  issued  a  new  certificate  for  a  like  number 
of  shares  in  its  stead,  to  George  F.  Betts,  Esq.,  clerk 
of  said  court,  and  paid  to  said  clerk  said  unpaid  divi- 
dends. 

Afterwards  said  stock  was  duly  sold  by  virtue  of 
said  decree,  and  in  pursuance  of  a  writ  of  venditioni 
exponas^  to  other  parties  who  had  said  stock  transferred 
on  the  defendant's  books,  and  they  afterwards  received 
the  dividends  thereon,  the  same  having  been  paid  to 
them  before  the  commencement  of  this  action. 

On  or  about  March  12,  1869,  the  plaintiff  petitioned 
the  said  United  States  district  court  to  set  aside  said 
decree  and  said  sale,  and  that  the  plaintiff  might  be 
allowed  *'  to  come  in  and  defend  said  proceedings,"  on 
the  ground  that  the  allegations  in  the  libel  of  informa- 
tion concerning  the  plaintiff's  rebellious  acts  were  un- 
true, which  is  substantially  the  same  question  which 
the  plaintiff  is  seeking  to  litigate  in  this  action. 

The  application  for  relief  upon  the  petition  was 
made  on  notice  to  the  United  States  and  to  the  de- 
fendant, and  after  hearing  counsel  for  the  respective 
parties  the  prayer  of  the  i)etition  was  denied. 

The  plaintiff  then  brought  this  action. 

Upon  the  trial  by  the  court  at  special  term  with- 
out a  jury,  the  defendant  had  judgment  for  a  dismissal 
of  the  complaint  on  the  merits,  and  plaintiff  appealed. 

James  8.  Stearns^  for  appellant. 

Edgar  J.  Van  Winkle^  for  respondent. 

By  the  Court.— Preedman,  J.— This   action   is 
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sought  to  be  sastained  on  the  theory  that  the  plaintiff 
had  no  notice  or  knowledge  of  the  proceedings  iasti- 
tated  in  the  United  States  district  court,  which  re- 
sulted in  the  decree  of  condemnation  ;  that  said  pro- 
ceedings were  founded  upon  alleged  offenses  on  the 
part  of  one  Ver.  S.  Moore,  of  which  the  plaintiff  was 
wholly  innocent,  and  that  consequently  the  decree  of 
the  United  States  district  court  was  made  without  ja- 
risdiction  and  is  void. 

If  that  court  had  no  jurisdiction  to  pronounce  the 
decree  at  the  time  it  was  made,  the  decree  could  not 
become  valid  by  the  denial  of  the  motion  to  open  it, 
and  such  denial  does  not  constitute  res  ac^jiidicata  so 
as  to  bar  this  action. 

As  to  the  question  of  jurisdiction,  it  is  true  that 
want  of  jurisdiction  renders  void  the  judgment  of  any 
courl;,  whether  it  be  of  superior  or  inferior,  of  general, 
limited,  or  local  jurisdiction,  or  of  record  or  not ;  aod 
the  bare  recital  of  jurisdictional  facts  in  the  record  of  a 
judgment  of  any  court,  whether  superior  or  inferior,  of 
general  or  limited  jurisdiction,  is  not  conclusive,  bnt 
only  prima  facie  evidence  of  the  facts  recited  ;  and  a 
party  against  whom  a  judgment  is  offered  is  not,  by 
the  bare  fact  of  such  recitals,  estopped  from  showing 
by  affirmative  facts  that  they  were  untrue. 

But  the  difficulty  is  to  find  and  determine  the  con- 
ditions upon  which  the  jurisdiction  of  the  district 
courts  of  the  United  States,  in  this  class  of  cases,  de- 
pends. 

When  a  statute  prescribes  that  some  fact  must  ex- 
ist before  jurisdiction  can  attach  in  any  court,  such  fact 
must  exist  before  there  can  be  jurisdiction,  and  the 
court  cannot  acquire  jurisdiction  by  erroneously  decid- 
ing that  the  fact  exists  and  that  it  has  jurisdiction. 
But  where  general  jurisdiction  is  given  to  a  court  over 
any  subject,  and  that  jurisdiction  depends,  in  a  par- 
ticular case,  upon  facts  which  must  be  brought  before 
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the  court  for  its  determination  upon  evidence,  and 
where  it  is  required  to  act  upon  such  evidence,  its  de- 
cision upon  the  question  of  its  jurisdiction  is  conclus- 
ive until  reversed,  revoked  or  vacated,  so  far  as  to  pro- 
tect its  officers  and  all  other  innocent  persons  who  act 
upon  the  faith  of  it  (Roderigas  v.  East  River  Sav- 
ings Institution,  per  Eabl,  J.,  63  iT.  T.  460,  464),  and 
cases  there  cited. 

War  gives  to  the  sovereign  the  right  to  take  the 
persons  and  confiscate  the  property  of  enemies  wherever 
foaild.  This  rigid  rule  still  exists,  though  the  exercise 
of  the  right  may  have  been,  more  or  less,  affected  by 
the  humane  policy  of  modern  times.  The  right  to  con- 
demn and  confiscate  the  property  of  enemies  captured 
on  the  high  seas  exists  by  the  law  of  nations.  But 
before  the  courts  of  the  United  States  can  condemn  and 
confiscate,  as  a  consequence  of  the  declaration  of  war, 
any  property  of  the  enemy  found  on  land  at  the  com- 
mencement of  hostilities,  provision  must  first  be  made 
by  law  for  that  purpose.  The  right  to  enaot  such  a 
law  exists,  and  when  the  sovereign  authority  of  the 
United  States  shall  choose  to  bring  it  into  operation, 
the  judicial  department  must  give  effect  to  its  wilL 
Bat  until  that  will  shall  be  expressed,  no  power  of  con- 
debination  can  exist  in  any  of  the  courts  (Brown  v. 
United  States,  8  Cra'ock^  110). 

The  power  of  congress  to  enact  laws  for  such  a 
purpose  has  been  reviewed  and  affirmed  in  the  case  of 
Miller  «.  United  States,  11  Wall.  268. 

In  the  exercise  of  this  power  congress  enacted  the 
act  of  August  6,  1861,  entitled,  '^  An  Act  to  confiscate 
property  used  for  insurrectionary  purposes  ;"  and  the 
act  of  July  17,  1862,  entitled,  "  An  Act  to  suppress  in- 
surrection, to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  pur- 
poses." 

The  act  of  1861  applies  only  to  property  acquired 
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with  intent  to  use  or  employ  the  same,  or  to  suffer  the 
same  to  be  used  or  employed,  in  aiding  or  abetting  in- 
surrection, or  in  resisting  the  laws ;  and  the  act  of 
18C2,  so  far  as  it  relates  to  the  confiscation  of  property, 
applies  only  to  the  property  of  persons  who  thereafter 
might  be  guilty  of  acts  of  disloyalty  or  treason  (Con- 
rad V.  Waples,  96  U.  S.  [6  Otto]  279). 

By  these  acts  it  was  further  provided  that  for  the 
offenses  therein  set  forth  the  property  of  the  persons  so 
offending  should  be  condemned  and  forfeited  to,  and 
become  the  property  of  the  United  States,  and  that  the 
district  courts  of  the  United  States  should  have  juris- 
diction to  carry  out  the  purposes  of  said  acts  so  as  to 
secure  the  condemnation  and  sale,  for  the  benefit  of  the 
United  States,  of  the  property  thus  liable  to  seizure, 
condemnation  and  sale. 

For  the  purposes  of  the  present  appeal  it  is  imma- 
terial whether  the  title  of  the  offender  is  transferred  to 
the  United  States  by  his  guilty  act,  as  has  been  held  in 
United  States  v.  Stevenson  (3  Ben.  119),  or  pursuant  to 
judicial  sentence  of  condemnation,  for  in  every  case  the 
property  claimed  must  be  seized  and  brought  into 
court  before  it  can  be  finally  condemned  and  applied 
as  directed  by  said  acts. 

The  question  then  remains  whether  the  jurisdiction 
of  the  courts  of  the  United  States  to  entertain  pro- 
ceedings for  condemnation,  depends  exclusively  upon 
the  fact  of  the  commission  of  the  offense,  or  whether 
it  includes  the  general  power  to  inquire  and  determine 
whether  an  offense  has  been  committed,  and  to  pro- 
nounce judgment  according  to  the  fact  as  it  may  be 
made  to  appear.  This  question  must  be  determined 
upon  the  construction  of  said  acts  and  in  accordance 
with  the  general  legislative  intent  apparent  from  their 
enactment.  In  addition  to  the  provisions  already  re- 
ferred to,  the  act  of  1861  provides  that  all  property 
liable  to  capture  under  it,  shall  be  lawful  subject  of 


ABBOTT'S    NEW    CASES.  126 

Chapman  v.  Phoenix  National  Bank  of  N.  Y. 

prize  and  capture  wherever  found ;  that  it  shall  be  the 
duty  of  the  president  of  the  United  States  to  cause  the 
same  to  be  seized,  confiscated  and  condemned  ;  that  the 
attorney-general  or  any  district  attorney  of  the  United 
States  may  institute  the  proceedings  for  condemnation, 
in  which  case  they  shall  be  wholly  for  the  benefit  of 
the  United  States  ;  or  any  person  may  file  an  informa- 
tion with  such  attorney,  in  which  case  the  proceedings 
shall  be  for  the  use  of  such  informer  and  the  United 
States  in  equal  parts  ;  and  that  such  prizes  and  capture 
shall  be  condemned  in  the  district  or  circuit  court  of 
the  United  States  having  jurisdiction  of  the  amount,  or 
in  admiralty  in  any  district  in  which  the  same  may  be 
seized,  or  into  which  they  may  be  taken  and  proceed- 
ings first  instituted. 

The  act  of  1862  makes  it  the  duty  of  the  president 
of  the  United  States  to  cause  all  property  liable  to 
seizure  and  condemnation  under  said  act  to  be  seized 
and  the  proceeds  thereof  to  be  applied  for  the  support 
of  the  army  of  the  United  States  (§  5).  It  also  pro- 
vides, that  to  secure  the  condemnation  and  sale  of  any 
snch  property,  after  the  same  shall  have  been  seized, 
so  that  it  may  be  made  available  for  the  purpose  afore- 
said, proceedings  in  rem  shall  be  instituted  in  the 
name  of  the  United  States  in  any  district  court  thereof, 
within  whose  territorial  jurisdiction  the  property,  or 
any  part  thereof,  may  have  been  found  or  into  which 
the  same,  if  movable,  may  have  been  first  brought ; 
that  such  proceedings  shall  conform,  as  nearly  as  may 
be,  to  proceedings  in  admiralty  or  revenue  cases ;  and 
that,  if  said  property,  whether  real  or  personal,  shall 
be  found  to  have  belonged  to  a  person  engaged  in  re- 
bellion, or  who  has  given  aid  or  comfort  thereto,  the 
same  shall  be  condemned  as  enemies'  proi)erty  and  be- 
come the  proi)erty  of  the  United  States,  and  thereupon 
it  may  be  disposed  of  as  the  court  may  decree.  (§  7). 
It  further  provides,  that  the  said  district  courts  shall 
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have  power  to  make  sach  orders,  establish  such  forms 
of  decree  and  sale,  and  direct  such  deeds  and  convey- 
ances  to  be  executed  and  delivered  by  the  marshals 
thereof,  where  real  estate  shall  be  the  subject  of  sale, 
as  shall  fitly  and  eflSciently  effect  the  purposes  of  the 
act,  &c.,  &c.  (§8).  And  finally,  the  said  act  confers 
upon  the  said  courts  full  power  to  institute  proceed- 
ings, make  orders  and  decrees,  issue  process,  and  do  all 
other   things  necessary  to  carry  the  act  into  effect 

(§  14). 

These  provisions,  taken  together  and  constmed 
with  reference  to  the  purposes  therein  avowed  and  also 
expressed  in  the  titles  of  the  respective  acts,  it  seems 
to  me,  unmistakably  show  that  the  intention  of  con- 
gress was  to  provide  not  only  a  complete  system  for 
the  capture  and  condemnation  of  property  liable  to  be 
considered  as  enemies'  property,  but  also  one  which 
should  be  effective  in  times  of  great  national  peril  and 
commotion,  and  for  that  purpose  to  invest  the  district 
courts  of  the  United  States  with  the  general  power  to 
take  cognizance  of  and  inquire  into  all  offenses  under 
said  acts.  Their  jurisdiction  is  not  made  to  depend 
upon  the  fact  of  the  commission  of  the  offense,  but  em- 
braces the  power  to  hear  and  determine  all  cases  aris- 
ing under  the  statute ;  and  if  in  any  case  it  shall  be 
found  that  the  property  brought  before  the  court  be- 
longs to  a  person  guilty  of  an  offense  under  the  said 
acts,  then  it  may  be  CDudemned  as  enemies'  property. 

In  the  case  at  bar  all  the  proceedings  and  formali- 
ties required  by  the  two  acts  of  congress  and  necessary 
to  give  the  district  court  jurisdiction  and  render  its 
decision  binding,  were  had  and  complied  with.  The 
proceeding  was  in  rem  ;  the  proi)erty  was  brought  be- 
fore the  court,  after  seizure  by  the  marshal,  a  libel  of 
information  was  filed'and  a  monition  duly  issued ;  all 
persons  interested  in  the  said  property  were  cited,  in 
general  and  special,  as  the  law  directs,  to  answer  the 
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matters  alleged  against  it,  and  upon  the  marshal's  re* 
torn  of  the  monition  and  proof  of  such  notice,  no  one  in- 
tervening, the  decree  of  condemnation  was  made  and 
entered.  The  court  throughout  acted  according  to  its 
rales  and  course  of  practice  adopted  and  promulgated 
for  the  disposition  of  such  cases,  and  hence  the  decree 
of  condemnation  was  made  in  the  course  of  a  judicial 
inquiry  in  a  matter  over  which  the  court  had  jurisdic- 
tion. This  being  so,  the  decree  of  condemnation  can- 
not be  impeached  in  any  other  court.  The  case  comes 
directly  within  the  principle  enforced  by  the  court  of 
appeals  in  Boderigas  v.  East  River  Savings  Insti- 
tution, 63  If.  T.  460;  and  reaflSrmed  in  the  recent 
cases  of  Lange  v.  Benedict,  reported  18  Alb.  Law  J. 
11,  and  Hunt  v.  Hunt,  referred  to  in  6  iT.  T.  Weekly 
Dig.  313. 

These  authorities  being  quite  conclusive,  it  is  not 
necessary  to  refer  to  the  decisions  of  the  supreme  court 
of  the  United  States,  to  the  effect  that  a  decree  of  a 
court  of  competent  jurisdiction,  on  the  point  in  issue 
before  it,  can  only  be  reviewed  by  appeal,  except  in 
cases  of  fraud,  and  that,  while  unreversed,  it  is  con- 
clusive upon  all  other  courts,  and  also  that  the  judg- 
ment of  a  court  of  the  United  States,  the  subject  mat- 
ter of  which  is  within  its  jurisdiction,  cannot  be  im- 
peached by  a  State  court. 

It  therefore  can  make  no  difference,  that  the  libel 
of  information  filed  in  this  case  was  not  verified.  It 
was  filed  by  the  district-attorney  of  the  United  States 
for  the  southern  district  of  New  York,  in  the  discharge 
of  his  official  duty,  and  under  the  responsibility  of  his 
official  oath,  and  by  the  rules  of  the  district  court  for 
said  district  libels,  filed  on  behalf  of  the  United  States, 
are  excepted  from  the  general  requirement  that  libels 
praying  an  attachment  in  personam  or  in  rem^  or  de- 
manding the  answer  of  any  party,  must  be  verified  by 
oath  or  affirmation.    This  point  presents  only  a  ques- 
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tion  of  pleading,  or,  at  most,  one  of  regularity.  It  does 
not  touch  the  question  of  jurisdiction. 

Nor  can  it  make  any  difference  that  the  plaintiff 
was  not  actually  served  with  process,  and  remained 
ignorant  of  the  proceedings.  Service  was  made  in  the 
method  prescribed  by  law  in  such  cases  as  a  substitute 
for  personal  service,  and  this  was  equivalent  to  per- 
sonal service.  Similar  service  is  even  sufficient  in  cer- 
tain personal  actions.  Thus  in  Hunt  v.  Hunt  {supra\ 
it  was  held  that  in  an  action  for  divorce  a  valid  judg- 
ment in  personam^  so  as  to  effect  a  dissolution  of  the 
marriage  contract  which  shall  be  prevalent  everywhere, 
may  be  rendered  against  a  defendant  not  within  the 
territorial  jurisdiction  during  the  progress  of  the  suit, 
if  that  be  the  place  of  his  citizenship  and  domicile, 
though  process  be  served  upon  him  only  in  some 
method  prescribed  by  the  laws  of  that  jurisdiction  as  a 
substitute  for  i)ersonal  service,  and  though  he  has  not 
voluntarily  appeared.  In  cases  like  the  one  at  bar  the 
statutes  of  the  United  States  evidently  contemplated 
the  probable  necessity  of  an  absolute  decree  of  condem- 
nation against  parties  who,  owing  to  their  residence 
in  distant  and  rebellious  States,  might  have  no  oppor- 
tunity to  defend,  and  suitable  provision  was  made  for 
the  contingency.  The  proceedings  are  by  action  in 
rerriy  in  which  all  parties  interested  have  a  right  to 
appear  pursuant  to  the  monition  issuing  from  the 
court.  But  no  personal  service  or  actual  notice  is 
necessary. 

And,  finally,  it  cannot  avail  the  plaintiff  that  she  Ls 
innocent  of  the  alleged  offense  for  which  her  property 
was  condemned  and  sold.  Assuming  that  her  inno- 
cence has  been  fully  established,  and  that  the  district 
court  erred  in  condemning  her  stock  and  dividends, 
such  error  cannot  be  rectified  by  this  court.  Her 
remedy  is  by  application  to  the  court  that  made  the 
decree,  or  by  appeal.    Her  case,  as  made  out,  discloses 
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great  hardship,  especially  as  she  did  apply  for  relief  to 
the  district  court  and  the  prayer  of  her  petition  was 
denied.  Bat  we  have  no  discretion  to  set  aside  the 
decree  of  the  former  court  by  reason  of  commiseration 
for  her.  On  the  other  hand,  to  sustain  plaintiflPs 
claim,  even  if  it  could  be  done,  would  entail  equal 
hardship  upon  the  defendant.  The  bank,  in  this  case, 
has  acted  solely  under  the  compulsion  of  the  law  as 
pronounced  by  the  district  court,  and  for  any  other 
court  to  compel  it,  though  without  fault,  to  pay  a 
second  time,  would  be  introducing  a  novel  principle 
and  a  dangerous  precedent. 

For  the  same  reasons  the  plaintiff  cannot  escape 
from  the  decree  of  the  district  court  by  insisting  that 
the  seizure  by  the  marshal  of  her  stock  and  the  divi- 
dends accrued  thereon,  was  not,  while  she  had  the 
actual  possession  of  the  certificates,  such  a  manucap- 
tion of  the  property  as  was  necessary  to  confer  juris- 
diction upon  the  court,  and  that  consequently  her  title 
could  not  be  changed  by  judicial  sentence  in  the  man- 
ner attempted.  The  act  of  1862  applies,  in  express 
terms,  to  "all  the  estate  and  property,  money,  stocks, 
credits  and  effects"  of  the  offender  (§5).  Therefore, 
the  questions  relating  to  the  sufficiency  of  the  seizure 
and  the  liability  of  the  property  seized  to  condemna- 
tion, were  questions  to  be  determined  by  the  district 
court  according  to  its  course  and  practice.  If  they 
were  of  a  jurisdictional  character,  the  court,  in  pro- 
nouncing judgment,  of  necessity  decided  in  favor  of  its 
jurisdiction,  and  as,  under  the  statutes  referred  to  and 
already  shown,  it  had  the  general  power  and  jurisdic- 
tion to  inquire  into  all  offenses  under  said  acts,  its 
judgment,  standing  unreversed,  must,  under  the  de- 
cisions in  Koderigas  v.  East  River  Savings  Institu- 
tion, and  Hunt  v.  Hunt  {supra\  be  held  conclusive 
upon  these  as  well  as  all  other  questions  properly  em- 
braced therein. 

Vol.  v.— 9 
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At  any  rate,  the  seizai*e,  as  made,  was  followed  up 
by  the  condemnation  and  sale  of  the  property,  the 
transfer  of  the  stock  on  the  books  of  the  company,  and 
the  payment  into  court  of  the  dividends  now  claimed, 
and  for  these  reasons  the  plaintiff  stands  confronted 
not  merely  with  a  jadicial  sentence  on  paper,  but  also 
with  the  results  of  the  sentence  as  executed.  Pelham 
V.  Rose,  9  Wall.  103,  is  not  in  point.  It  was  an  action 
against  a  marshal  for  a  false  return.  He  had  been  com- 
manded to  attach  a  certain  note  and  to  detain  the  same 
in  his  custody.  For  the  purpose  of  determining  his 
liability  upon  a  certain  return  made  by  him,  it  was 
held  that  the  due  and  legal  service  of  the  writ  required 
him  to  take  the  note  into  his  actual  custody  and  con- 
trol. Holbrook  v.  New  Jersey  Zinc  Co.,  67  If.  T. 
616,  was  decided  upon  the  theory  that  in  an  action 
against  a  corporation  by  a  bona  fide  purchaser  for  value 
of  certain  certificates  of  its  stock,  the  coriK>ration  was 
estopped  from  repudiating  the  terms  of  transfer  to 
which  it  had  consented  upon  the  face  of  the  certifi- 
cates. This  decision  was  placed  upon  grounds  of  pub- 
lic policy.  It  turned  mainly  upon  the  facts  of  the  case, 
and  was  in  no  wise  controlled  by  the  provisions  of  any 
statute.  The  present  case,  on  the  other  hand,  turns 
entirely  upon  statutory  provisions,  which  are  clear  and 
explicit  in  themselves  and  call  for  their  own  enforce- 
ment in  preference  to  any  other  principle  of  law  which, 
but  for  the  existence  of  the  statute,  might  apply. 

The  judgment  appealed  from  should  be  aflinned 
with  costs. 

Sakford,  J.,  concurred. 
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GRAY  V.  DELAWARE    AND   HUDSON  CANAL 

COMPANY. 

iV.  r.  Supreme  Courts  Third  Department;  Circuity 

1878. 

Tbubtbb  Pbocess.  —  Exemption  frou  Execution. — Fobeion 

Judgment. 

Judgment  in  a  re^lar  trustee  process  in  another  State  is  satisfaction 
when  set  up  in  this  State  against  the  claim  of  the  person  whose 
claim  was  thus  trusteed,  although,  by  the  law  of  this  State,  his 
clum  was  exempt  from  such  process  at  the  suit  of  creditors. 

Action  for  wages.    Trial  by  the  court. 

This  action  was  brought  by  Henry  Gray  against  The 
Delaware  and  Hudson  Canal  Company  for  wages  earned 
by  himself  and  others,  his  assignors. 

Daring  all  the  time  from  August  1,  1876,  until  the 
commencement  of  this  action,  Henry  Gray,  A.  Sim- 
monds,  Mitchell  Gurrant  and  Robert  Mercer,  were  resi- 
dents of  the  county  of  Clinton,  in  the  State  of  New 
York,  and  were  each  and  every  one  of  them  house- 
holders, and  each  of  them  had  a  family  dei)endent 
on  him  for  support,  and  his  earnings  were  necessary 
for  the  support  of  such  family. 

The  defendant,  during  the  time  aforesaid,  was  a  cor- 
poration duly  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  and  was,  during  said 
time,  the  lessee  of,  and  operating  the  New  York  and 
Canada  Railroad,  running  from  Whitehall  to  Rouse's 
Point,  in  the  State  of  New  York,  and  was  also  the 
lessee  of,  and  operating  the  Rutland  Division  of  the 
Bensselaer  and  Saratoga  Railroad,  running  from  White- 
hall, in  New  York  State,  to  Rutland,  in  the  State  of 
Vermont. 

The  plaintiff,  and  the  said  A.  Simmonds,  Mitchell 
Garrant  and  Robert  Mercer,  as  day  laborers,  performed 
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labor  and  services  for  defendant  in  operating  the  New 
York  and  Canada  Kailroad  during  certain  months  of 
1876  and  18T7. 

After  the  x>erformance  of  such  labor,  proceedings 
were  commenced  against  each  of  them,  in  a  justice's 
court  in  the  State  of  Vermont,  in  favor  of  creditors  re- 
siding in  the  State  of  New  Tork,  under  the  laws  of 
Vermont,  upon  contracts  made  in  the  State  of  New 
York,  and  the  defendant  herein  was  summoned  in  each 
of  said  actions  as  trustee  of  the  party  defendant  in 
such  actions  respectively,  which  proceedings  were  regu- 
lar in  form  according  to  the  statutes  of  the  State  of 
Vermont. 

In  each  of  said  actions,  the  writ  therein  was  served 
upon  each  of  the  defendant  debtors  therein  respect- 
ively by  leaving  a  true  and  attested  copy  thereof  in 
the  hands  of  the  defendant  herein,  as  trustee,  for  each 
of  said  defendant  debtors,  in  the  manner  and  as  re- 
quired by  section  10,  chapter  34  of  the  laws  of  Vermont. 

The  return  of  the  writ  in  each  action  showed  that 
the  defendant  debtor  therein  had  no  residence,  agent 
or  attorney  in  the  State  of  Vermont,  and  that  a  per- 
sonal service  of  said  writ  on  said  defendant  debtor 
could  not  be  had. 

None  of  said  defendant  debtors  appeared  in  said 
action  in  x)er8on  or  by  attorney. 

Each  of  said  actions  in  Vermont  was  brought,  and 
the  wages  of  each  of  said  parties  so  trusteed  within 
sixty  days  after  such  wages  had  been  earned  by  said 
parties  respectively,  and  judgment  was  entered  in  each 
of  said  actions  and  executions  issued  thereon  against 
the  defendant  herein  as  trustee  (except  in  the  case  of 
Robert  Mercer). 

And  it  jKiid'in  said  several  executions  to  the  plain- 
tiff in  each  of  said  several  actions,  the  said  several 
sums  due  to  said  parties  respectively  from  the  defend- 
ant, except  in  the  case  of  said  Mercer,  in  which  case 
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the  money  was  not  paid,  bat  the  defendant  herein  still 
holds  the  same.  Such  judgments  were  so  obtained  and 
the  said  amounts  so  paid  by  defendant  herein  on  such 
executions  without  the  consent  of  this  plaintiff  or  his 
assignors. 

BeckwUh  &  JieiUj/j  for  plaintiff. — I.  The  wages  trus- 
teed in  Vermont,  having  been  earned  within  sixty  days 
before  proceedings  were  commenced,  and  having  been 
necessary  for  the  support  of  the  family  of  each  of  the 
principal  defendants  in  such  proceedings,  were  exempt, 
and  could  not  be  taken  on  executions  issued  from  a 
justice's  court  in  the  State  of  Vermont  {Code  qf  Pro.  % 
297). 

n.  The  Vermont  court,  by  service  upon  the  trustee, 
acquired  no  jurisdiction  over  the  person  of  the  defend- 
ant, as  there  was  no  personal  service  upon  defendants, 
and  no  api)earance  by  him  (Howard  v.  Smith,  36  Super. 
Ct.  [J.  AS.]  131 ;  Hill  v.  Hill,  28  Barb.  23  ;  Pawling  v. 
Bird'  8  Executors,  13  Johns.  192 ;  Sheriff  v.  Smith,  47 
How.  Pr.  470  ;  Gibbs®.  Queen  Ins.  Co.,63i\r.  T.  114,  24, 
25 ;  Kerr  i).  Kerr,  41  Id.  272 ;  Holmes  v.  Holmes,  4  Lans. 
388;  Robinson  v.  Ward,  8  Johns.  86;  McGiffert  v. 
McGiffert,  31  Barh.  69 ;  Vischer  v.  Vischer,  12  Id.  640). 

III.  The  question  of  jurisdiction  may  always  be  in- 
quired into  (35  Super.  Ct.  \J.  &  S.'\  131 ;  Hoffman  v. 
Hoffman,  46  N.  Y.  32;  Borden  v.  Fitch,  16  Johns. 
121-39 ;  Shumway  d.  Stillman,  6  Weiid.  447 ;  Dobson  t). 
Pearce,  12  N.  T.  156,  165 ;  Bradshaw  «.  Heath,  13 
Wend.  407 ;  McGiffert  t).  McGiffert,  31  Barh  69). 

rV.  The  Vermont  court  having  no  jurisdiction  of 
the  parties,  the  several  judgments  are  void  (Mills  d. 
Duryee,  7  Cranch^  481 ;  Shumway  v.  Stillman,  6  Wend. 
447;  Gibbs  v.  Queen  Ins.  Co.,  63  iV^.  Y.  109,  124r^  ; 
Borden  v.  Pitch,  16  Johns.  121,  139). 

V.  The  judgments  rendered  in  Vermont  courts  were 
in  conflict  with  the  rights  of  our  citizens,  and  hence 
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should  not  be  recognized  (Sherwood  v.  Judd,  3  Brojif. 
419). 

Smith  M.  Weedy  for  defendant. — I.  The  court  had 
jurisdiction  over  the  goods,  chattels  and  credits  of  the 
plaintiff,  and  his  assignors,  being  in  the  State  of  Ver- 
mont, including  the  amount  due  to  each  of  them  by 
the  Delaware  and  Hudson  Canal  Company. 

II.  The  trustee  process  is  a  proceeding  in  rem^ 
binding  the  goods  and  chattels  and  credits  attached  in 
the  State  of  Vermont  (See  General  SiatiUes^  p.  307,  § 
12).  The  rule  is  uniform  in  this  country  that  the  pro- 
cess of  State  courts  extends  to  all  property  within  its 
territorial  limits.  The  rule  is  thus  stated  in  note  to 
Andrews  v.  Herriot,  4  Cow.  521. 

III.  The  judgment  in  Vermont  was  not  in  conflict 
with  the  rights  of  our  citizens.  The  exemption  of 
wages  earned  within  sixty  days  only  applies  when  the 
creditor  seeks  the  order  of  the  judge  under  section 
297  of  the  Code  in  proceedings  supplemental  to  execu- 
tion. Such  wages  are  liable  to  attachment  under  the 
Code  in  all  cases  where  an  attachment  can  issue. 

IV.  The  authorities  cited  by  the  plaintiff  on  the 
question  of  want  of  jurisdiction,  do  not  apply  to  the 
present  case,  which  is  a  proceeding  in  rem^  and  not  in 
personam.  28  Barb.  23;  41  iV^.  F.  972;  4  Lans. 
888 ;  31  Barb.  69,  and  12  Id.  640,  were  cases  of  divorce. 
13  Johns.  192,  was  a  proceeding  in  rem.  47  Sow  Pr. 
470,  and  8  Johns.  86,  were  actions  in  this  State  upon 
judgments  reversed  in  another  State,  without  personal 
service  of  process.  63  jflT.  T.  124,  125,  recognized  the 
right  of  a  State  to  extend  its  laws  and  process  over  all 
the  property,  Ac,  within  the  State  (Spafford  v.  Page, 
16  Vt.  490). 

Landon,  J. — The  plaintiff  and  his  assignors  were 
during  all  the  transactions  stated  in  the  stipulation  re- 
citing the  facts,  residents  of  the  State  of  New  York,  and 
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not  within  the  State  of  Vermont.  They,  therefore,  were 
not,  and  could  not  be,  without  their  consent,  person- 
ally duly  served  with  process  of  the  courts  of  Ver- 
mont ;  and  since  they  never  by  their  own  acts  came 
within  the  jurisdiction  of  that  State,  the  courts  of  that 
State  could  acquire  no  jurisdiction  over  their  persons, 
and  did  not. 

The  cases  cited  by  the  plaintiff  amply  sustain  this 
position,  and  it  is  not  controverted  by  the  defendant. 

But  while  the  judgment  of  the  Vermont  court,  ren- 
dered under  such  circumstances,  is  of  no  force  against 
the  person  of  the  debtor,  it  may  be  binding  against  his 
property,  as  a  proceeding  in  rem^  if  his  property  came 
within  the  jurisdiction,  and  was  disposed  of  by  the 
judgment  of  the  Vermont  court,  according  the  laws  of 
that  State,  and  if  such  judgment  is  binding  and  con- 
clusive in  the  State  in  which  it  is  rendered,  it  is  binding 
and  conclusive  everywhere.  If  once  executed,  that 
execution  will  be  respected  (Cochran  v.  Fitch,  1  Sandf. 
Ch.  142;  Holmes  v.  Bemsen,  4  Johns.  Ch.  467  :  S.  C, 
20  Johns.  229  ;  Embree  v.  Hanna,  6  Id.  101 ;  Burrows 
t.  Miller,  5  How.  Pr.  62  ;  Donovan  v.  Hunt,  7  Abh.  Pr. 
29 ;  Andrews  v.  Herriot,  4  Cow.  621 ;  1  Keni  Com.  260, 
261,  note  &  ;  2  Id.  119). 

It  seems  that  the  situs  of  the  debt  follows  the  per- 
son of  the  debtor,  so  far  as  to  be  attachable  wherever 
the  debtor  is  i)ersonally  present  so  as  to  be  served  with 
process,  unless  the  debt  is  evidenced  by  a  written  secu- 
rity held  by  the  creditor,  in  which  case  the  situs  of  the 
debt  follows  the  situs  of  the  security  (Osgood  v.  Ma- 
guire,  61  N.  Y.  524  ;  Guillander  v.  HoweU,  35  Id.  657, 
661). 

The  general  rule  is  that  any  transfer  of  personal 
property, — ^whether  voluntary  or  involuntary,  as  by 
trustee  process,  attachment,  bankruptcy  and  the  like, 
—if  valid  by  the  lexfori^  is  valid  everywhere ;  valid  by 
the  law  of  the  country  in  which  the  transfer  is  made  by 
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the  force  of  that  law ;  valid  in  other  countries  where 
the  common  law  is  administered,  by  the  comity  of  na- 
tions and  States.  But  every  State  protects  its  own 
citizens,  and  will  not  extend  its  comity  to  their  hurt ; 
and,  in  case  of  conflict,  will  prefer  its  own  attachments, 
judgments,  and  other  methods  of  protecting  its  citizens 
to  the  operation  of  the  foreign  laws  (Willits  t?.  Waite, 
25  N.  Y.  677 ;  Kelly  v.  Crapo,  45  Id.  86 ;  Hoy t  v. 
Thompson,  5  Id.  351 ;  and  will  not  allow  a  transfer 
of  visible  and  tangible  property  within  its  jurisdiction, 
that  violates  its  own  laws  (Guillander  v.  Howell,  36  N. 
7.  657) ;  but  will  allow  it  if  the  property  be  merely  a 
debt,  not  evidenced  by  a  security  {lb.,  and  cases  dted 
on  page  661). 

It  seems  in  this  case  the  proceedings  were  had  in 
the  nature  of  trustee  process  strictly  in  accordance  with 
the  laws  of  Vermont.  The  debt  was  within  its  juris- 
diction, and  the  defendant  was  adjudged  to  pay  it,  and 
has  obeyed  the  command  which  it  was  impossible  for 
it  to  avoid  or  resist.  The  judgment  being  valid  there, 
the  principles  above  stated  require  us  to  recognize  its 
validity  here.  It  is  true  this  proceeding  in  the  Ver- 
mont court  deprives  the  plaintiflE  of  an  exemption 
which  our  laws  accord  him ;  but  justice  having  been 
done  according  to  the  law  and  the  policy  of  a  sister 
State,  it  will  not  become  us  to  attempt  to  disregard  it 
by  any  pretense  of  superior  humanity  or  wisdom.  The 
defendant  having  lawfully  responded  to  the  demand 
once,  is  not  to  respond  again. 


ABBOTTS    NEW    CASES.  137 

People  ex  rel.  Bay  State  Shoe  and  Leather  Co.  «.  McLean. 


PEOPLE  ex  rel.  THE   BAY  STATE   SHOE  AND 
LEATHER   CO.   v.  McLEAN, 

New  York  Supreme  Courts  Second  DepartraerU  ; 
Special  Term^  October^  1878. 

ABfiSBSKEKT. — BtRIKINO     FROM    A88E8SME2rr    ROLL. — FOBEIOH     Ck>B- 
P0BATI0N8. — ^PlACB  IK  WHICH  PROPERTY  MUST  BE  ASSBSBED. 

Foreign  corporations  are  embraced  within  the  provisions  of  chapter 
^  of  the  laws  of  1855,  prescribing  the  manner  in  which  ^  *  all  per- 
sona and  associations  doing  business  in  the  State  of  New  York,  and 
not  residents  of  this  State,-'  shall  be  taxed. 

The  property  of  a  foreign  corporation  mast  be  assessed  in  like  man- 
ner as  if  it  were  a  resident,  or  domestic  corporation, — ^yiz.,  in  the 
town  or  ward  *' where  the  principal  office  or  place  for  transacting 
its  financial  concerns  shall  be," — and  it  cannot  be  taxed  or  assessed 
elsewhere. 

A  manufacturing  corporation,  created  under  and  by  virtue  of  the 
laws  of  Massachusetts,  doing  business  within  this  State,  and 
having  its  ''principal  office  or  place  for  transacting  its  financial 
concerns  "  in  the  city  of  New  York,  had  machinery  temporarily  in 
another  town,  where  it  had  been  assessed  by  the  assessors  of  that 
town.  Hdi^  that  such  assessment  was  erroneous,  since  the  com- 
pany had  no  ''principal  office  or  place  for  transacting  its  financial 
concerns  '^  within  said  town. 

Where  the  court  is  asked  to  affirm  or  reverse,  correct  or  modify,  the 
asBessment  roll,  which  has  been  brought  before  the  court,  the  court 
may  order  the  officer  in  whose  custody  it  is,  to  strike  an  assessment 
from  the  roU. 

Certiorari  to  review  an  assessment  upon  the  personal 
property  of  the  relator. 

The  error  alleged  was  that  the  defendants,  Thomas 
McLean  and  others,  the  assessors  of  the  town  of  Ossin- 
ing,  county  of  Westchester,  had  no  power  or  authority, 
under  section  6,  of  article  1,  title  2,  chapter  13,  part  1,  of 
the  revised  statutes,  as  amended  by  the  laws  of  1866, 
to  assess  the  property  of  the  relator,  a  foreign  corpora- 
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tion  having  its  '^  principal  office  or  place  for  transact- 
ting  its  financial  concerns ' '  in  the  city  of  New  York, 
and  that  such  assessment  was  illegal  and  void. 

The  relator  is  a  foreign  corporation,  created  under 
and  by  virtue  of  the  laws  of  Massachusetts,  doing  busi- 
ness within  this  State,  and  having  its  only  "office  for 
transacting  the  financial  concerns  of  the  company,"  at 
93  Chambers  street  and  71  Beade  street,  in  the  city  of 
New  York.  It  is  also  the  owner  of  certain  materials 
and  machinery  situated  within  the  precincts  of  the 
state  prison  at  Sing  Sing,  in  the  town  of  Ossining, 
county  of  Westchester,  used  for  the  manufacture  of 
boots  and  shoes,  by  the  labor  of  convicts  in  said  prison, 
and  such  materials  and  machinery  are  there  temporarily 
for  that  purpose.  The  assessors  of  the  town  of  Ossin- 
ing  assessed  this  property  as  against  one  Thomas  Hap- 
good,  claiming  that  said  Hapgood  was  the  agent  of  said 
company,  as  follows : 

"Hapgood,  Thos.,  for  property  in  his 
possession  as  agent  for  the  Bay  State 
Shoe  and  Leather  Company,  stock 
and  machinery,       ....    $16,000." 

After  completing  the  assessment  roll,  notice  was 
duly  given  of  the  time  and  place  where  appeals  from 
assessments  made  would  be  heard.  At  the  proper 
time  and  place  the  relator  appeared,  by  attorney,  and 
asked  that  the  assessment  against  its  property  be 
stricken  from  the  roll,  on  the  ground  that  it  was  illegal 
and  void.  This  application  was  denied.  The  relator 
then  sued  out  a  writ  of  certiorari  to  review  the  action 
of  the  assessors.  To  this  writ  return  was  made  that 
the  roll  had  been  duly  certified  and  delivered  by  the 
assessors  to  the  supervisor.  A  supplemental  writ  was 
then  obtained,  directed  to  the  supervisor,  directing  him 
to  produce  the  record  before  the  court.  It  was  claimed 
that  the   relator's  property  could  only  be   assessed 
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under  section  6  of  the  article  of  the  revised  statutes 
relating  to  "the  place  in  which  property  is  to  be 
assessed,"  whereas  the  assessment  had  been  made  in 
accordance  with  the  provisions  of  section  6  of  that 
article. 

Winfleld,  Leeds  &  Morse^  for  the  relator. — I.  The 
relator's  property  can  only  be  assessed  in  the  mode  pre- 
scribed by  the  legislature,  and  in  no  other  manner. 
(Wilson  V.  Mayor,  &c.,  4  E.  D.  Smith,  675 ;  S.  C,  1 
Abb.  Pr.  4). 

11.  The  property  of  a  foreign  corporation  must  be 
assessed  in  like  manner  as  if  it  were  a  resident  corpor- 
ation {Laws  of  1855,  chap.  37,  §  1 ;  British  Com.  Ins. 
Co.  V,  Commissioners,  &c.,  1  Keyes,  303  ;  S.  C,  1  Abh. 
Ct.  of  App.  Dec.  199). 

in.  The  relator  is  a  foreign  corporation,  and  its 
property  must  be  assessed  in  like  manner  as  if  it  were  a 
resident  or  domestic  corporation.  The  assessment  is 
made  in  accordance  with  the  provisions  of  section  5  of 
the  article  of  the  revised  statutes  relating  to  '^the 
place  in  which  property  is  to  be  assessed,"  viz.,  against 
the  agent  under  whose  control  the  property  was,  as 
claimed  by  defendants.  The  assessment,  however,  be- 
ing against  a  corporation,  could  only  be  made  in  ac- 
cordance with  the  provisions  of  section  6  of  said  article, 
viz.,  in  the  town  or  ward  ''where  the  principal oflSceor 
place  for  transacting  its  financial  concerns  shall  be" 
(1  Ren.  Slat.  [6th  ed.]  935,  as  amended  by  Laws  of  1855, 
chap.  37;  British  Com.  Ins.  Co.  n.  Comm'rs,  &c.,  1 
Keyes,  303 ;   S.  C,  1  Ahb.  Ct.  of  App.  Dec.  199). 

rV.  Since  the  relator  has  "no  principal  office  or 
place  for  transacting  its  financial  concerns,"  in  the 
town  of  Ossining,  county  of  Westchester,  the  assessors 
had  no  power  or  authority  under  the  statute  to  assess 
its  property  there,  and  such  assessment  is  therefore 
wholly  unauthorized,  illegal  and  absolutely  void. 
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V.  Since  the  assessors  had  no  power  or  jurisdiction 
to  make  the  assessment  against  the  relator,  their  action 
may  be  reviewed  by  this  court,  as  the  supreme  authority, 
and  the  assessment  roll  may  be  corrected  in  the  hands 
of  the  supervisors  at  any  time  before  it  has  passed  be- 
yond their  jurisdiction  (People  v.  Reddy,  43  Barb. 
639 ;  Starr  v.  Trustees  of  Rochester,  6  Wend.  665 ;  Le 
Roy  V.  Mayor,  &c.,  20  Johns.  430;  Wilson  v.  Mayor, 
&c.,  4  B.  D.  Smith,  675). 

VI.  Where  the  court  is  asked  to  affirm  or  reverse, 
modify  or  correct  the  assessment  roll,  which  has  been 
brought  before  the  court,  the  judgment  is  rendered 
upon  the  record,  and  the  court  may  order  the  officer  in 
whose  custody  it  is  to  con^ct  it.  Therefore,  the  an- 
swer of  the  assessors  that  the  roll  has  passed  oat  of 
their  hands  is  insufficient  (People  v.  Reddy,  43  Barb. 
639). 

Marcius  L.  CbftJ,  for  defendants. 

Dykman,  J. — ^The  relator  is  a  foreign  corporation, 
having  a  principal  office  and  place  for  the  transacting 
of  the  business  and  financial  concerns  of  the  company 
in  the  city  of  New  York.  It  has  certain  machinery 
and  personal  prox)erty  in  the  possession  and  under  the 
control  of  an  agent  at  the  state  prison,  at  the  town  of 
Ossining,  used  in  the  manufacture  of  boots  and  shoes, 
by  convict  labor,  in  the  prison. 

The  assessors  of  the  town  of  Ossining  have  assessed 
their  property  to  the  agent  in  their  assessment  roll  for 
1878,  under  the  provision  of  section  6  of  article  1, 
title  2,  chapter  13,  part  1,  of  the  revised  statutes  (1  jB. 
8.  6th  ed.  934),  which  provides  that  every  person  shall 
be  assessed  in  the  town  or  ward  where  he  resides  when 
the  assessment  is  made  for  all  personal  estate  owned 
by  him,  including  all  i)ersonal  estate  in  his  possession 
or  under  his  control  as  agent,  trustee,  &c.  Section  6 
of  the  same  article  provides  that  all  the  personal  es- 
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tate  of  every  incorporated  company  liable  to  taxation 
on  its  capital,  shall  be  assessed  in  the  town  or  ward 
where  the  principal  oflSce  or  place  for  transacting  the 
financial  concerns  of  the  company  shall  be.  It  is  en- 
tirely clear  that  the  last  section  mast  control  in  respect 
to  the  place  where  the  personal  property  of  every  in- 
corporated company  must  be  assessed,  and  that  the 
same  cannot  be  assessed  in  any  other  place,  even  thongh 
fonnd  in  the  possession  of  an  agent. 

In  the  year  1856,  a  law  was  passed  in  this  State 
providing  that  all  ipersons  and  associations  doing  busi- 
ness in  the  State  of  New  York  as  merchants,  bankers, 
or  otherwise,  either  as  principals  or  partners,  whether 
special  or  otherwise,  and  not  residents  of  this  State, 
shall  be  assessed  and  taxed  on  all  sums  invested  in  any 
manner  in  said  business,  the  same  as  if  they  were  resi- 
dents of  this  State,  &c.  This  law  placed  foreign  cor- 
porations on  the  same  footing  with  domestic,  and 
subjected  them  to  the  same  mode  of  taxation  as  if  they 
were  residents  within  the  State  (British  Comm.  life 
Ins.  Co.  T?.  Comm'rs,  1  KeyeSy  303;  1  Abb.  CL  App. 
Dec.  202). 

There  is  no  difficulty  about  striking  this  assessment 
from  the  roll,  as  that  has  been  brought  into  this  court 
by  the  sui)ervisor  In  whose  hands  it  now  is  (People  v. 
Keddy,  43  Barb.  545). 

An  order  must  therefore  be  entered  directing  the 
supervisor  to  strike  this  assessment  from  the  assess- 
ment roll  of  the  town. 
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NAUGATUCK  CUTLERY  CO.  v.  ROWE. 

JV.  T.  Supreme  Court j  First  Departraerd;  Special 

Term^  Novembery  1878. 

Motion  fob  New  Tbial  on  Judge's  MnfnTTEs. — Costs.— Code  of 

Cnr.  Pro.  }  999. 

On  motion  for  new  trial  made  on  the  jadge^s  minutes,  under  section 
999  of  the  Code  of  Civil  Procedure,  without  a  case,  costs  as  for  a 
motion  may  be  allowed  by  the  judge  granting  or  denying  such  mo- 
tion,  in  his  discretion  ;  but  the  successful  party  is  not  entitled  to  a 
trial  fee  thereon,  as  for  the  trial  of  an  issue  of  fact. 

Appeal  from  taxation  of  costs. 

On  the  rendering  of  the  verdict,  the  defendants, 
Daniel  C.  Rowe,  Sumner  Babcock  and  William  Post, 
moved  for  a  new  trial  upon  the  judge's  minutes,  under 
section  999  of  the  Code  of  Civil  Procedure.  The  mo- 
tion was  denied.  Upon  taxation  of  the  plaintifPs  costs 
the  clerk  allowed  for  "  motion  for  new  trial  on  minutes, 
$30,"  and  the  defendant  appealed. 

Winfieldy  Leeds  &  Morse^  for  the  defendants.— I. 
Plaintiff's  right  to  recover  costs  depends  wholly  upon 
the  statute,  since  no  costs  could  be  recovered  at  com- 
mon law  (Supervisors  of  Onondaga  v.  Briggs,  3  Denio^ 
173). 

II.  Costs  must  be  recovered,  if  at  all,  under  and  by 
virtue  of  the  statute  in  force  at  the  time  the  verdict  is 
rendered  (Jackett  v,  Judd,  18  How.  Pr.  385 ;  Super- 
visors of  Onondaga  v,  Briggs,  3  Denio^  173 ;  People  ©. 
Herkimer  Com.  PL,  4  Wend.  210 ;  Scudder  v.  Gtori,  28 
Bow.  Pr.  165). 

III.  A  motion  for  a  new  trial  on  the  judge's  minutes, 
under  section  999,  is  not  a  trial  within  the  meaning  of 
section  252  of  the  old  code^  since  that  section  has  been 
repealed,  and  section  965,  which  has  been  substituted, 
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does  not  give  a  specific  definition  of  a  trial.  The  case 
of  MuUer  v.  Higgins,  therefore,  which  was  decided  on 
the  theory  that  the  motion  was  a  trial  within  the  mean- 
ing of  the  rex)ealed  section  (§  252),  has  no  application 
under  the  Code  of  Civil  Procedure. 

IV.  Under  section  999,  the  application  for  a  new 
trial  on  the  judge's  minutes  is  an  ordinary  motion, 
upon  which  an  order  may  be  entered,  and  an  appeal 
taken,  upon  a  '^  case/'  in  the  usual  manner. 

Wingate  &  OuUen^  for  plaintiffs, — Claimed  the 
motion  was  a  trial  of  an  issue  of  fact,  for  which  a  trial 
fee  of  $30  was  allowed  by  section  307  of  the  Code  of 
Procedure ;  and  cited  MuUer  v.  Higgins,  13  Abh.  Pr. 
N.  S.  297;  S.  C,  44  ITow.  Pr.  224. 

Lawrence,  J. — It  is  not  necessary  on  this  motion 
to  inquire  whether  the  case  of  MuUer  v.  Higgins  (44 
Bow.  Pr.  224),  was  correctly  decided.  This  motion 
mnst  be  disposed  of  under  the  provisions  of  the  Code 
of  Civil  Procedure,  the  verdict  having  been  rendered 
in  October  last.  Section  999  of  the  present  code  treats 
the  motion  made  upon  a  judge's  minutes  for  a  new 
trial,  where  no  formal  case  has  been  prepared,  simply 
as  a  motion ;  and  it  would  seem  to  follow,  that  on  the 
granting  or  the  denial  of  such  motion,  only  motion 
costs  can  be  allowed.  The  granting  of  the  costs  on  a 
motion  is  in  the  discretion  of  the  judge  before  whom 
the  cause  was  tried.  The  allowance  of  a  trial  fee  by 
the  clerk  was  therefore  erroneous,  and  the  fee  must  be 
stricken  out.  Leave,  however,  is  granted  to  apply  to 
the  justice  who  tried  the  cause,  for  costs  of  motion. 
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PEOPLE  ex  rel.  DONOVAN  v.  FIRE  COMMISSION- 
ERS OP  NEW  YORK. 

N.    T.  Supreme  Courts  First  Department;  Special 
Term  and  Chambers,  October,  1878. 

Certiobabi. — Costs. — Special  PnocESDiKoa. 

Whether  costs  shall  be  allowed  or  not  in  special  proceedings  is  subject 
to  the  discretion  of  the  tribunal  hearing  and  deciding  the  case.  If 
they  are  granted  they  must  be  at  the  rate  allowed  for  similar  services 
in  civil  actions. 

Hence,  where,  upon  the  return  to  a  writ  of  certiorari  to  examine  pro- 
ceedings removing  one  from  office,  the  matter  was  argued  and  a 
decision  rendered  reversing  the  proceedings  with  costs  and  dis- 
bursements,— Heldy  that  the  writ  of  eertiorari  must,  for  the  purposes 
of  costs,  be  regarded  as  the  summons  in  a  civil  action,  the  return 
as  constituting  the  answer  and  framing  the  issue  upon  which  the 
case  is  heard  and  disposed  of  as  an  issue  of  law  would  be  in  a  civil 
action,  and  therefore  the  relator  was  entitled  to  the  same  costs  as 
for  proceedings  before  and  after  notice  of  trial  in  civil  actions,. and 
to  the  same  trial  fee  as  for  the  trial  of  an  issue  of  law. 

Appeal  from  taxation  of  costs  on  a  judgment  in 
favor  of  the  relator  under  a  common  law  certiorari. 

This  was  a  common  law  writ  of  certiorari,  requiring 
the  Board  of  Fire  Commissioners  of  the  city  of  New 
York  to  return  all  the  proceedings  concerning  the  dis- 
missal, discharge,  and  removal  from  office  of  James 
Donovan,  the  relator  above  named. 

The  matter  was  argued  before  Mr.  Justice  Donohue, 
and  a  decision  rendered  July  2, 1878,  reversing  said  pro- 
ceedings, with  costs  and  disbursements. 

Upon  the  taxation  of  costs,  the  relator  sought  to  tax 
costs  as  of  an  issue  of  law,  but  the  clerk  only  allowed 
$10  costs  of  motion  and  disbursements. 

From  this  adjustment  the  relator  appealed. 

Douglas  A.  Levien,  Jr.,  for  appellant. — ^The  ques- 
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tion  of  costs  was  in  the  discretion  of  the  court  before 
whom  the  cause  was  heard,  and  it  was  exercised  by  al- 
lowing them  to  the  relator,  who,  being  the  prevailing 
party,  was  entitled  thereto  on  a  common  law  certiorari 
(People  ex  rel.  MuUer  v.  Commissioners  of  Schodack, 
27  How.  Pr.  158).  A  common  law  certiorari  is  a  special 
proceeding,  within  the  terms  and  intent  of  the  code, 
and  costs  of  appeal  may  be  awarded  thereon  in  the  ap- 
peUate  tribunal  {Code,  §  318 ;  L.  1854,  p.  593,  c.  270 ; 
People  ex  rel.  Van  Rensselaer  v.  Alstyne,  3  Abb.  Ct. 
App.  Dec.  675  ;  reported  below  in  32  Barb.  131 ;  People 
ex  rel.  Spencer  v.  Puller,  40  How.  Pr.  36  ;  5  Wait  Pr. 
483,  and  cases  cited).  Section  318  of  Code  changes 
the  old  rule. 

William  C.  Whitney  and  Thomas  P.  WicJces,  for 
respondent. — ^This  is  a  common  law  certiorari  (People 
v.  Board  of  Police,  39  N.  Y.  506,  512),  and  not,  there- 
fore, an  action ;  hence  costs  as  in  an  action  are  not 
properly  taxable.  A  legal  issue  only  arises  in  an  ac- 
tion, never  in  a  si)ecial  proceeding.  The  unquestioned 
practice  in  this  department  has  been  to  allow  $10  costs 
of  motion  and  disbursements.  The  decision  in  this 
matter  is  nothing  more  than  that  of  a  motion.  After 
argument  the  motion  was  granted  "  with  costs."  What 
costs  ?  The  costs  which  are  usual  in  similar  cases  {L. 
1854,  c.  270,  §  3 ;  People  v.  Fuller,  40  How.  Pr.  35). 

Dakiels,  J. — Whether  costs  shall  not  be  allowed 
in  special  proceedings  has  been  rendered  subject  to  the 
discretion  of  the  tribunal  hearing  and  deciding  the  case. 
And  that  is  the  entire  extent  of  the  discretion  allowed 
to  be  exercised  ujWDn  this  subject,  for  wherever  costs 
are  allowed,  then  they  must  be  at  the  rate  allowed  for 
similar  services  in  civil  actions  {Laws  of  1854,  c. 
270).  The  act  assumes  that  there  will  be  found  suffi- 
cient similarity  between  the  proceedings  and  the  dif- 
ferent steps  ordinarily  taken  in  civil  actions  to  render 

Vol.  v.— 10 
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the  provisions  made  as  to  costs  in  the  latter  cases  in- 
telligently applicable  to  the  proceeding  in  the  former. 
That  can  only  be  done  by  assimilating  them  in  sab- 
stance,  even  though  it  cannot  be  done  in  name.  That 
seems  to  have  been  the  governing  idea  in  the  enact- 
ment of  this  law.  And  following  that  course  the  writ 
of  certiorari  issued  in  this  case  must,  for  the  purposes 
of  costs,  be  regarded  as  the  summons  in  a  civil  action. 
It  is  the  commencement  of  the  proceeding.  The  retom, 
when  made,  constitutes  the  answer  and  frames  the  issne, 
upon  that  the  issue  is  heard,  tried  and  disposed  of  as 
an  issue  of  law  would  be  in  a  civil  action.  That  would 
entitle  the  relator  to  the  same  costs  as  are  provided  for 
proceedings  before  and  after  notice  of  trial  in  civil  ac- 
tions, and  to  the  same  fee  for  trial  as  has  been  fixed 
for  the  trial  of  an  issue  of  law.  The  adjustment  made 
in  this  case  must  accordingly  be  set  aside,  and  a  further 
adjustment  directed  in  conformity  with  this  construc- 
tion of  the  law.  No  costs  of  this  motion  will  be  al- 
lowed to  either  party. 


AMORfi    V.    LA    MOTHE. 

N.    T.    Superior  Court;   Special  Termy  September j 

1878. 

Attobnet  and  Client. — Death  op  PLAnniFF. — Sufflsmbntabt 

Pboceedxngb. 

Upon  the  death  of  the  plaintiff  in  the  jadgment,  the  attorney  who  re- 
covered the  same  has  no  power,  as  such,  to  institute  proceedings 
supplementary  to  execution.  The  death  of  the  party  ends  the 
authority  of  the  attorney.  Proceedings  thereafter  must  be  taken 
in  the  name,  and  by  the  direction,  of  the  peroonal  representiTes, 
or  successors  in  interest  of  the  deceased  plaintiff. 

Motion  to  set  aside  supplementary  proceedings  and 
a  settlement  made  thereon. 
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The  aotion  waa  brought  by  Lambert  Amore  against 
Bernard  J.  La  Mothe,  and  judgment  was  recovered  in 
1866,  upon  which  execution  was  immediately  issued, 
and  no  other  execution  was  afterwards  issued,  nor  was 
leave  to  issue  one  granted. 

The  plaintiff  died  about  two  years  after  the  judg- 
ment was  obtained,  and  no  letters  upon  his  estate  were 
ever  granted. 

In  June,  1878,  the  attorney  of  record  for  plaintiff 
obtained  upon  his  affidavit,  the  usual  order  for  examin- 
ation of  defendant  as  a  judgment  debtor  in  supplemen- 
tary proceedings.  Defendant  called  at  the  attorney's 
office  before  the  return-day ;  sundry  adjournments 
were  had  -  and  defendant  finally  gave  him  certain 
corporate  stock  as  collateral  security  for  the  payment 
of  an  acceptance  of  said  corporation,  given  by  defend- 
ant in  settlement  of  the  judgment. 

Defendant  moved,  upon  an  order  to  show  cause,  to 
have  the  supplementary  proceedings  set  aside  as  null 
and  void  and  to  compel  the  attorney  to  restore  and  de- 
liver up  the  stock  and  acceptance  received  by  him  in 
settlement  thereunder.  The  latter  filed  an  affidavit 
claiming  to  own  one-half  of  the  judgment  and  to  repre- 
sent the  widow  and  child  of  the  deceased  plaintiff,  and 
also  produced  on  the  argument  a  letter  from  the  public 
administrator  stating  that  said  public  administrator 
has  applied  for  letters  upon  plaintiflPs  estate,  and  direct- 
ing him  to  hold  any  property  of  the  plaintiff  in  his 
possession.    Further  facts  appear  in  the  opinion. 

Charles  W.  Dayton^  for  the  motion. 

Nathaniel  Niles^  opposed. 

Van  Vobst,  J. — ^The  objections  on  the  part  of  the 
defendant  to  the  proceedings  taken  nnder  the  judg- 
ment, which  led  to  the  settlement  of  which  complaint 
is  made,  are  substantial  and  valid. 

The  judgment  was  recovered  in  1866,  and  an  execa 
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tion  was  at  once  issued  thereon,  and  retnmed  unsatis- 
fied. 

After  the  recovery  of  the  judgment,  and  more  than 
ten  years  ago,  the  plaintiff  died. 

The  attorney  who  recovered  the  judgment  made  the 
affidavit  upon  which  the  order  for  the  defendant's  ex- 
amination in  proceedings  supplementary  to  execution 
was  obtained  from  one  of  the  judges  of  this  court. 

In  the  affidavit  he  swears  ^'  that  he  is  the  attorney 
for  the  above  plaintiff." 

The  death  of  the  plaintiff  is  not  suggested,  yet  his 
death  revoked  the  authority  of  the  attorney  (Putnam 
V.  Van  Buren,  7  How.  Pr.  31 ;  Billinger  v.  Ford,  21 
Barb.  311 ;  Austin  v.  Monroe,  4  Lans.  67).  Proceed- 
ings supplementary  to  execution  are  proceedings  in 
the  action  (Seeley  v.  Black,  35  How.  Pr.  369). 

As  long  as  the  judgment  remained  unsatisfied  the  ac- 
tion was  pending  ( Wegman  'o.  Childs,  41  N.  Y.  159). 

After  the  plaintiffs  death  all  proceedings  in  the 
action  must  be  taken  in  the  name  of  his  representatives 
or  successors  in  interest  {Oode^  %  767). 

At  the  time  of  the  institution  of  the  supplementary 
proceedings,  no  steps  had  been  taken  for  the  appoint- 
ment of  an  administrator  of  the  deceased  creditor. 

It  follows  that  there  was  no  i)erson  properly  author- 
ized to  take  the  proceedings  or  make  a  settlement  of 
the  claim. 

In  answer  to  this  objection  the  attorney  claims  to 
be  "  the  one  half  owner  of  the  judgment."  When  or 
in  what  manner  he  succeeded  to  such  interest  is  not 
stated.  But  the  proceeding  was  neither  instituted  nor 
settled  upon  the  basis  of  'an  interest  in  any  one,  other 
than  the  plaintiff  on  the  record,  and  the  receipt  given 
for  the  property  received  towards  paying  the  judgment, 
is  executed  by  him  as  ''  attorney  for  the  plaintiff." 

It  must  be  held  that  the  proceedings  were  un- 
authorized and  void.   • 
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The  adjournments  consented  to  by  the  defendant, 
who  is  a  foreigner,  and  unacquainted  with  legal  pro- 
ceedings, can  give  no  validity  to  the  order,  nor  uphold 
the  settlement.  The  settlement  of  the  claim  by  a  draft 
and  stocks  delivered  to  the  attorney,  under  the  circum- 
stances disclosed,  would  afford  no  protection  to  the  de- 
fendant, against  the  claims  of  those  legally  interested 
in  the  judgment,  appearing  by  the  record,  and  the  pro- 
ceedings thereon. 

The  proceedings  and  settlement  are  set  aside,  and 
the  property  should  be  redelivered  to  the  defendant. 


JURGENSON  V.  HAMILTON. 

New    York   Supreme   Courts   First   Department; 

Special  Term  and,  Chambers^  Aprils  1878. 

AgaiUy  October^  1878. 

SUFLBMENTABY  PROCBBDmOS. 

Proceedings  snpplementary  to  execution  must  be  instituted  in  the 

county  where  the  judgment  debtor  resides  or  has  a  place  of 

business. 
A  second  examination  wiU  not  be  allowed  unless  it  is  shown  that  the 

judgment  debtor,  ^sinoe  his  former  examination,  has  acquired 

property. 

Motion  to  dismiss  supplementary  proceedings. 

Christian  Jurgenson  recovered  judgment  against  one 
Hamilton  in  1874,  shortly  after  examined  him  in  sup- 
plementary proceedings,  and  having  ascertained  that  he 
had  no  property,  let  the  matter  rest  until  April,  1878, 
when  he  procured  another  order  from  Judge  Potter 
to  examine  the  defendant.  On  the  return-day  of  the 
order  the  defendant  appeared,  and  his  counsel  moved 
to  dismiss  the  order,  on  the  ground  that  the  aflBdavit 
on  which  the  order  was  obtained  was  not  true  in  stating 
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that  the  defendant  resided  and  had  a  place  of  busi- 
ness in  the  county  of  New  York,  and  denied  this  fact 
by  affidavit,  and  stated  that  he  resided  in  the  county 
of  Kings. 

The  proceedings  were  thereupon  dismissed,  for  the 
following  reasons,  as  stated  by  the  justice  before  whom 
they  were  brought. 

DoNOHUE,  J. — ^The  defendant  swears  positively  that 
he  does  not  reside,  nor  have  a  place  of  business  in  this 
county,  and  the  opposition  swears  on  information  and 
belief.    The  proceedings  must  be  dismissed  with  costs. 

After  the  above  decision  the  plaintiff  assigned  the 
judgment  to  T.  David  G.  R.  Pelton,  and  on  October  10, 
1878,  the  assignee  obtained  an  order  that  the  defend- 
ant be  examined  concerning  his  property.  Mr.  Hamil- 
ton appeared,  and  his  counsel  again  moved  to  dismiss 
the  order,  for  the  reason  that  the  affidavit  on  which 
the  order  had  been  obtained  did  not  state  the  fact  that 
the  judgment  debtor  had  heretofore,  in  1874,  been  ex- 
amined in  supplementary  proceedings,  nor  show  that 
the  defendant  had  acquired  proi>erty  since  his  former 
examination. 

Oeorge  H.  KracM^  for  the  motion. 

Henry  H.  Morange^  opposed. 

Barrett,  J. — ^The  defendant  should  not  be  harassed 
by  successive  examinations  upon  the  same  judgment. 
It  is  evident  that  he  was  fully  examined,  and  if  the 
proceedings  were  abandoned  it  was  probably  because 
the  plaintiff  has  exhausted  all  remedies  and  reasonable 
efforts  in  that  direction.  It  is  only  when  proceedings 
have  inadvertently  fallen  through,  that  a  second  order 
without  freshly-acquired  property,  is  allowed.  A 
party  cannot,  after  examining  the  matter  for  eight 
hours,  drop  the  matter  and  commence  de  novoy  when- 
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ever  it  suits  his  convenience.  Tlie  order  must  be  dis- 
missed with  $10.00  costs  to  be  deducted  from  the  judg- 
ment. 


MATTER     OF    PAULMIER. 

N.  T.  Supreme  Court,  First  Department ;  Special 
Term  and  ChamberSy  September ,  1878. 

EXUOKATIOK    OF    AK    EXFBGTED    PaRTT    TO     AN    ACTION,     BBFOBK 

Action  bbouqht.—Codb  of  Ciy.  Pbo.  §  870. 

The  proTision  of  section  870  of  the  Code  of  Civil  Procedure, — that  the 
deposition '*  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought,  ^'  may  be  taken  at  any  time  before  trial,  — is  only 
for  the  examination  of  an  expected  party  when  he  himself  applies 
for  it,  and  not  for  the  examination  of  a  party  not  yet  sued,  at  the 
instance  of  another,  who  contemplates  a  suit  against  him. 

Tlie  expression  *'  adverse  party,"  in  said  section,  is  not  applicable  to 
•n  individual  not  yet  a  party  to  an  action.  - 

Motion  to  vacate  an  order  for  the  examination  of  an 
expected  party  before  action  brought. 

An  order  was  obtained,  upon  the  ex  parte  applica- 
tion of  Andrew  F.  Paulmier,  for  the  examination  before 
a  referee  of  John  A.  Sweeney  and  William  H.  Sweeney 
before  suit  brought. 

The  affidavit  upon  which  the  order  was  granted 
and  which  was  made  by  the  attorney  in  fact  of  the  ap- 
plicant, who  was  a  resident  of  New  Jersey,  stated  that 
said  Paulmier  intended  to  bring  an  action  in  the 
supreme  court  against  said  Sweeneys,  who  did  business 
in  New  York  city  and  resided  in  Brooklyn,  and  that 
neither  of  them  had  appeared  in  the  action  ;  that  the 
said  Paulmier  was  the  owner  of  a  certain  railroad  bond, 
which  was  described,  and  that  it  had  been  stolen  from 
him  by  some  unknown  i^erson  on  some  day  previous  to 
a  certain  date,  and  had  been  traced  into  the  possession 
of  the  said  Sweeneys ;  that  the  said  Paulmier  claimed 
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that  they  had  obtained  the  same  fraudulently  from  the 
thief  or  with  notice  that  the  same  had  been  stolen  ;'and 
that  they  must  account  to  him  and  pay  him  for  the 
same ;  that  said  Paulmier  and  the  deponent,  as  his 
agent,  were  advised,  and  the  deponent  verily  believed, 
that  in  order  properly  to  frame  the  complaint  in  the 
said  expected  action  it  would  be  necessary  to  examine 
both  of  said  Sweeneys,  and  that  the  testimony  of  each 
of  them  was  material  and  necessary  for  the  prosecu- 
tion ;  that  both  of  said  persons,  who  were  expected  to 
be  the  adverse  parties  in  the  said  action,  were  each  of 
full  age  and  sojourning  within  this  State,  as  deponent 
was  informed  and  believed. 

An  order  to  show  cause  why  the  aforesaid  order  for 
the  examination  of  the  Sweeneys  should  not  be  va- 
cated, was  obtained  upon  the  aflSdavit  of  one  of  them, 
corroborated  by  the  other,  alleging  that  the  said  attor- 
ney in  fact  of  said  Paulmier,  had  called  upon  them 
some  time  previously,  and  consulted  with  them  with 
reference  to  the  facts  connected  with  aforesaid  bond ; 
that  on  said  consultation  all  the  facts  relating  to  their 
connection  therewith  were  fully  disclosed  to  him,  and 
that  nothing  further  or  different  could  be  disclosed  by 
them  ;  that  said  attorney  was  in  possession  of  all  the 
facts  in  connection  therewith  known  to  them,  and  that 
the  said  examination  would  unnecessarily  take  them 
from  their  business  ;  that  they  were  advised  by  their 
counsel  that  the  affidavit  of  said  attorney  disclosed  his 
possession  of  the  knowledge  of  the  facts  necessary  for 
the  commencement  of  an  action,  if  any  existed,  and 
that  the  said  examination  was  merely  inquisitorial ; 
that  said  Palmier  was  a  non-resident  of  this  State,  and 
had  not  filed  security  for  costs ;  that  the  deponents 
were  advised  by  their  counsel  that  they  could  be  re- 
quired to  appear  as  witnesses  as  well  after  action  com- 
menced as  before  ;  and  therefore  prayed  that  the  order 
be  vacated  and  said  Paulmier  remitted  to  his  rights 
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after  action  brought ;  that  they  were  advised  by  their 
counsel  that  the  affidavit  upon  which  the  order  was 
granted  did  not  conform  to  rule  89  of  the  general  rules 
of  practice,  in  that  it  did  not  specify  the  facts  and  cir- 
cnmstances  which  showed  that  their  examination  was 
material  and  necessary;  that  they  denied  the  state- 
ments in  said  affidavit  that  they  had  obtained  said 
bond  fraudulently  from  the  thief,  or  with  notice  that 
the  same  had  been  stolen  ;  averred  that  they  never  had 
possession  thereof  as  purchasers,  but  received  it  sim- 
ply as  brokers  to  be  sold  for  the  person  who  held  it ; 
that  they  never  became  possessed  thereof  as  purchasers 
nor  by  a  gift,  nor  did  they  sell  the  same,  nor  receive 
the  proceeds  thereof  to  their  own  use. 

Then  followed  denials  of  the  necessity  of  the  ex- 
amination in  order  to  frame  the  complaint  and  the 
reasons  for  a  return  of  the  order  to.  show  cause  before 
the  regular  motion-day. 

Ainos  O.  Hvll^  for  the  motion. — The  proposed 
plaintiff  being  a  non-resident,  and  this  order  being  dis- 
cretionary, it  ought  not  to  be  granted  in  his  favor  with- 
out securing  the  rights  of  the  resident.  He  should  be 
required  to  commence  his  action  before  such  an  order 
is  granted  by  the  service  of  a  summons,  and  then  he 
can  be  required  to  give  security.  By  the  applicant' s 
affidavit  a  complete  cause  of  action  apx)ears  if  the 
alleged  factfl  can  be  sustained,  and  if  he  wishes  he  can 
make  the  examination  after  the  commencement  of  the 
action  and  before  trial,  or  on  the  trial,  but  should  not 
be  allowed  to  go  into  an  inquisitorial  examination  be- 
fore action  brought.  The  affidavit  is  defective  in  not 
specifying  the  facts  and  circumstances  which  show 
that  it  is  necessary  and  material  (Kule  89).  If  the 
Sweeneys  obtained  the  bond  fraudulently  from  the 
thief,  or  with  notice  that  it  had  been  stolen,  it  would 
subject  them  to  a  criminal  prosecution,  and  they  could 
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not  be  compelled  on  the  examination  to  testify  against 
themselves  {Code  of  Civ.  Pro.  §  837).  It  is  not  alleged 
in  the  affidavit  that  any  counsel  of  this  court  has  ad- 
vised the  applicant  that  it  is  necessary  to  make  the 
examination  in  order  properly  to  frame  the  complaint ; 
nor  are  facts  stated  to  authorize  the  proceeding  under 
section  870  of  the  Code  of  Civil  Procedure  as  amended 
by  chapter  299  of  the  Laws  of  1878.  The  provision 
for  a  deposition  of  a  i)erson  who  expects  to  be  a  party 
to  an  action  is  intended  only  to  give  relief  to  those 
who  expect  to  be  made  parties  to  an  action,  and  not 
for  the  benefit  of  those  who  intend  making  others  ad- 
verse parties  (Glenney  v.  Stedwell,  64  IT.  T.  125). 
Neither  can  the  proceeding  be  sustained  under  section 
871  {Id.). 

Elliot  T.  Shepard^  opposed. 

Westbrook,  J. — ^An  order  was  made  to  examine 
John  A.  Sweeney  and  William  H.  Sweeney,  upon  the 
application  of  Andrew  F.  Paulmier,  he  stating  that  he 
expected  to  bring  an  action  against  them,  and  that 
such  an  examination  was  necessary  in  order  to  frame  a 
complaint  in  the  action  which  he  contemplated.  The 
question  which  the  motion  presents  is,  does  the  sec- 
tion 870  of  the  code  provide  for  such  an  examination  \ 

As  amended  by  chapter  299  of  laws  of  1878,  the  sec- 
tion (870)  of  the  code  to  which  reference  has  been 
made  reads  as  follows  :  ^  The  deposition  of  a  party  to 
an  action  pending  in  a  court  of  record  or  of  a  person 
v^o  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  such  a  court  other  than  a  court  specified 
in  subdivision  sixteenth,  seventeenth,  eighteenth  or 
nineteenth  of  section  two  of  this  act  may  be  taken  at 
his  own  instance  or  at  the  instance  of  an  adverse  party 
or  of  a  co-plaintiflf  or  co-defendant  at  any  time  before 
the  trial  as  prescribed  in  this  article."  It  will  be  ob- 
served that  provision  is  made  to  examine  two  classes  of 
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individnals,  and  no  others.  He  who  is  ordered  to  be 
examined  must  be  either  '^a  party  to  an  action,"  or 
"  a  person  who  expects  to  be  a  i)arty  to  an  action."  If 
he  belongs  to  either  class,  he  may  be  so  examined  '^  at 
his  own  instance  or  at  the  instance  of  an  adverse  party 
or  of  a  co-plaintiff  or  co-defendant."  As  no  action  is 
pending  between  these  parties,  the  applicant  for  the 
order  was  required  to  prove  that  each  of  the  individ- 
uals ordered  to  be  examined  was  "  a  i)erson  who  ex- 
pects to  be  a  i)arty  to  an  action."  This  was  not 
attempts  to  be  shown,  but  the  allegation  is  that  the 
applicant  for  the  order  exi)ects  to  sue  them.  Giving, 
then,  to  the  code  the  meaning  claimed  for  it  by  the 
coansel  who  seeks  to  uphold  the  order,  that  provision 
bas  been  made  to  examine  a  person  whom  some  one 
expects  to  sue,  and  that  such  examination  can  be  had 
at  the  instance  of  the  intended  prosecutor,  the  objec- 
tion still  remains  that  the  section  provides  that  if  the 
individual  to  be  examined  is  not  ^' a  party  to  an  ac- 
tion "  he  must  be  "  a  person  who  exi)ects  to  be  a  party 
to  an  action  about  to  be  brought,"  and  that  the  affida- 
vit upon  which  the  order  for  the  present  examination 
was  obtained  makes  no  attempt  to  show,  because  it  is 
nowhere  therein  alleged  or  claimed  that  the  parties  to 
be  examined  have  any  such  expectation. 

It  is  manifest,  however,  as  an  expectation  enter- 
tained by  an  individual  can  only  be  proven  by  himself, 
that  provision  is  only  made  for  the  examination  of  an 
expected  party  when  he  himself  applies  for  it,  and  not 
for  the  examination  of  a  party  not  yet  sued,  at  the 
instonce  of  another,  who  contemplates  a  suit  against 
the  former.  Neither  is  the  expression  ' '  adverse  party, ' ' 
at  whose  instance  the  order  for  examination  must  be 
procured,  when  not  obtained  by  one  for  the  purpose  of 
taking  his  own  evidence,  especially  when  it  is  followed 
by  the  words  *' co-plaintiff  or  co-defendant,"  which  are 
clearly  indicative  of  its  meaning,  applicable  to  an  indi- 
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vidual  not  yet  "  a  party  to  an  action.''  Possibly,  de- 
pending upon  its  connection,  it  might  sometimes  have 
such  a  signification ;  but  in  the  section  under  consider- 
ation, as  the  word  "party  "  is  previously  used  to  des- 
ignate an  individual  already  connected  as  such  with  a 
pending  suit,  whilst  the  one  not  so  circumstanced  is 
styled  a  "  person,"  it  is  evident  that  it  is  used  in  its 
technical  legal  sense  to  designate  him  who  is  the  ^'ad- 
verse party"  to  the  "  party  in  an  action." 

The  views  expressed,  which  are  founded  upon  the 
words  used,  are  strengthened  by  the  absence  of  any 
language  directly  covering  a  case  like  the  present,  and 
also  from  the  consequences  flowing  from  a  contrary 
construction.  If  provision  was  intended  to  be  made 
for  the  examination  of  a  person  who  some  one  else  ex- 
pected to  sue,  it  was  easy  to  say  so  clearly,  by  declar- 
ing that  such  examination  could  be  had  at  the  instance 
of  an  expected  adverse  party,  as  well  as  at  the  instance 
of  one  who  already  actually  was  "  an  adverse  party." 
The  addition  of  the  simple  words  we  have  suggested, 
preceded  by  the  conjunction  or,  would  probably  have 
accomplished  the  object,  though  it  might  be  difBcnlt 
for  one  man  to  prove  that  another  expected  to  be  pros- 
ecuted, which  the  language  would  still  require,  and 
the  whole  section  would  thereby  be  made  awkward. 
The  framer,  it  is  to  be  presumed,  understood  this  as 
well  as  the  court.  Had  those  words  been  added,  or 
any  clearly  providing  for  an  examination  in  a  case  like 
the  present,  he  knew  that  individuals  might  be  sub- 
jected to  great  annoyance  and  expense  by  examination 
at  the  instance  of  persons  who  really  did  not  know 
whether  they  would  bring  a  suit  or  not,  or  that  the 
person  sought  to  be  examined  expected  one  to  be 
brought,  but  who  would,  nevertheless,  so  torture  their 
desires  and  hopes,  to  find  out  the  materials  for  an  ac 
tion  by  the  examination,  as  to  make  a  sworn  declaration 
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which  wonld  bring  them  within  the  provisions  of  the 
statute. 

Such  inquisitorial  power  we  cannot  think  was  in- 
tended to  be  conferred,  and  if  it  was,  it  should  have 
been  so  clearly  expressed  and  declared  as  to  leave  no 
room  for  criticism. 

The  motion  to  set  aside  the  order  of  examination  is 
granted,  without  costs,  as  the  question  is.  novel,  and 
the  court  by  granting  the  original  order  fell  into  the 
error  now  corrected. 


LEVY  V.  LOEB. 
If.  T.  Superior  Court;  General  Term^  May^  1878. 

Ezjuonation  of  Party  Before  Trial. — RBquiBirss  of  Affidavit 
TO  Obtah^  Order  for  Vacatino  Order  for. — Ck)DB 
OF  CiT.  Pro.  |§  870,  872,  873. 

Upon  the  presentation  to  a  judge  of  an  affidavit  complying  in  form 
with  the  requirements  of  section  872  of  the  Code  of  Civil  Proced- 
ure, he  must  grant  an  order  for  the  examination  of  a  party  before 
trial,  bat  when  the  party  to  be  examined  comes  into  court,  then  the 
proceedings  must  be  subject  to  judicial  control,  and  he  can  vacate 
the  order  upon  cause  shown.'*' 

*  In  Turner  ».  Eikghorn  (N,  Y.  Marine  Court;  GhamberB^  October^ 
1878)  it  -wtahdd^  that  where  a  party  has  waited  until  his  case  has  been 
placed  upon  the  day  calendar  for  trial,  the  court  must  have  satisfac- 
tory  reasons  explaining  the  cause  of  the  delay,  which  must  be  stated 
in  the  affidavit ;  otherwise  an  order  for  an  examination  of  a  party, 
oude  returnable  in  less  than  five  days,  under  section  873,  will  be  va- 
cated, on  the  ground  that  the  party  applying  for  the  order  has  been 
pulty  of  laches. 

Motion  to  vacate  an  order  for  the  examination  of  the  plaintiff  be- 
fore trial. 

The  cause  was  upon  the  day  calendar  for  trial,  and  the  parties  had 
been  for  several  days  in  attendance  waiting  for  it  to  be  reached  in  its 
order.  Two  days  before  the  case  was  reached,  on  the  14th  of  October, 
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Sections  870  to  886  of  the  Code  of  Cml  Proccdare  constitute  but  % 
part  of  a  system  of  practice  furnisbed  by,  Ist,  tbe  Code  of  Civil  Pro- 
cedure; 2nd,  the  unrepealed  portions  of  the  Code  of  Procedure;  Srd, 
statutes  not  embraced  in  either;  and  4th,  the  rules  and  practice  of 
the  courts  preserved  by  section  469  of  the  Code  of  Procedure^  so 
far  as  they  are  not  inconsistent  with  later  legislative  enactments ; 
and  the  whole  must  be  considered  and  treated  as  one  system  in- 
tended to  be  consistent  throughout. 

Hence,  if  any  section  or  part  be  intricate,  obscure  or  doubtful,  its  true 
meaning  should  be  discovered  by  comparing  it  with  other  sections 
or  parts  in  the  light  of  the  general  legislative  intent,  disclosed  by 
the  whole  system  with  respect  thereto. 

the  defendant  prepared  an  aflSdavit,  setting  out  the  following  facts 
therein,  as  a  reason  why  the  order  should  be  made  returnable  in  less 
than  five  days : 

''That  this  action  is  upon  the  day  calendar  for  to-morrow,  October 
16th,  before  Chief  Justice  Alker,  but  deponent  does  not  think  it 
will  be  reached  for  trial  until  the  17th  instant.  .  .  .  That  de- 
ponent does  not  desire  to  delay  the  trial  of  said  cause,  but  that  said 
examination  can  be  had,  and  said  trial  proceed  when  said  cause  is 
reached,  as  deponent  verily  believes.  That  for  the  reasons  herein- 
before stated,  deponent  desires  an  order  for  said  examination  re- 
turnable to-morrow,  October  15th,  1878,  at  10,  ▲.  h.'' 

WinJlM,  Leeds  A  Maru,  for  plaintiff. — I.  The  affidavit  upon  which 
the  order  for  the  plaintifTs  examination  was  granted  is  not  sufficient 
to  warrant  or  sustain  the  order  (Beach  v.  The  Mayor,  4  AUb,  N,  C. 
886). 

n.  The  court  will  not  encourage  laches,  and  when  the  party  has 
waited  until  the  cause  has  been  placed  upon  the  day  calendar  for  trial, 
and  is  about  to  be  reached,  the  court  must  have  satisfactory  rewaa 
explaining  the  delay,  and  these  must  be  shown  in  the  affidavit,  and 
the  fact  recited  in  the  order  {Code  of  Civil  Procedure^  {  873). 

m.  The  court  will  not  establish  a  precedent  allowing  parties  to  be 
dragged  off  for  examination  when  they  are  waiting  for  the  cause  to 
be  called,  and  hourly  expecting  to  go  to  trial,  when  the  delay  is  inex- 
cusable, and  no  special  ciroumstances  are  shown  justifying  the  post- 
ponement, as  required  by  section  878. 

Carpentier  dt  Eays^  for  defendant,  opposed. 

McADAif,  J. — The  papers  comply  with  the  substantial  requirements 
of  the  statute,  but  the  defendant's  laches  in  delaying  until  the  cause 
was  on  the  day  calendar  before  applying  for  the  order,  entitles  tbe 
plaintiff  to  have  it  dismiased.    Ordered  accordingly.    No  coats. 
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Not  only  has  the  inherent  power  of  every  court  of  record,  unless  ex- 
pressly restrained  by  statute,  to  vacate,  on  motion,  its  process,  order, 
or  judgment,  to  prevent  a  perversion  thereof,  or  to  frustrate  oppres- 
sion, been  unimpaired  by  the  Code  of  Civil  Prpcedure,  but  by  sec- 
tion 772  such  power  has  been  confirmed  in  express  terms. 
If  the  afSdavit  on  which  an  order  for  the  examination  of  a  party  be- 
fore trial  has  been  obtained,  is  shown  to  be  deficient  in  any  neces- 
aary  particular,  the  order  may  be  vacated. 
Also,  if  the  allegations  of  the  aflSdavit,  though  sufilcient  by  themselves, 

are  successfully  met  by  opposing  proof. 
The  rules  laid  down  in  Winston  v.  English,  44  Edw.  Pr,  808 ;  affi'd  in 

14  Alfb,  Pr.  N.  8.  119,  may  be  safely  followed. 
Where  the  plaintiffs,  before  the  defendants'  time  to  answer  or  appear 
had  expired,  obtained  an  order  for  their  examination  upon  the  com- 
plaint, which  alleged  a  good  cause  of  action,  and  an  accompanying 
affidavit  which,  though  alleging  various  facts^  that  would  have 
justified  the  order  in  case  the  defendants  had  interposed  a  general 
denial,  did  not  claim  that  the  plaintiffs  desired  to  amend  their 
pleading,  nor  that  the  examination  sought  was  material  and  neces- 
sary to  enable  them  to  do  so,  but  simply  in  the  prosecution  of  the 
action  ;  and  the  defendants  showed  by  affidavit  that  prior  to  the 
commencement  of  the  action^  one  of  them  had  been  examined  at 
length  in  another  action  between  the  same  parties  in  the  supreme 
court,  on  presumably  the  same  issues,  and  that  said  examination 
had  been  finished  and  closed, — Hdd^  that  the  plaintiffs'  affidavit  was 
insufficient  and  the  order  should  be  vacated. 
In  such  a  case,  a  claim  that  if  the  defendants  should  fail  to  answer, 
the  examination  of  some  of  the  defendants  would  be  necessary,  to 
enable  the  plaintiffs  to  obtain  judgment  on  application  to  the  court, 
is  of  too  speculative  a  character  to  sustain  the  order. 

Appeal  by  defendants  from  an  order  denying  a  mo- 
tion to  vacate  an  order  for  the  examination  of  several 
of  the  defendants  after  service  of  summons  and  com- 
plaint and  before  issue  joined. 

The  action  was  by  David  Levy  and  others  against 
Solomon  Loeb  and  others. 

The  motion  was  founded  on  affidavit,  and  it  was 
denied  solely  on  the  ground  that  the  Code  of  Civil  Pro- 
cedure gives  an  absolute  right  to  such  examination,  or 
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in  Other  words,  that  there  is  no  i>ower  to  vacate  the 
order. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Thereupon  fhe  defendant  appealed. 

William  Man  {Man  &  Parsons^  attorneys),  for  ap- 
pellants. 

Lewis  Sanders  {8.  KaufTnan^  attorney),  for  re- 
spondents. 

By  the  Court. — ^Freedman,  J. — ^Prior  to  the  re- 
cent revision  of  the  statutes,  this  court  had  steadily 
adhered  to  the  view  that  the  right  of  a  party  to  an  ac- 
tion to  examine  the  adverse  party  did  not,  under  the 
code  as  it  then  stood,  arise  after  issue  joined,  bat  that 
it  existed  from  the  time  of  the  commencement  of  the 
action  (McVickar  7),  Greenleaf,  4  Roht.  657 ;  Fullerton 
V.  Gay  lord,  7  Id.  551  ;  Duflfy  t?.  Lynch,  36  How.  Pr, 
609) ;  and  that  this  right  could  not  be  abrogated  by 
rule  (Glenney  v.  Stedwell  and  World  Mut.  Life  Ins.  Co., 
40  N.  Y.  Super.  Ct.  [8  J.  &  S.']  92;    1  Abb.  N.  C.  327). 

Other  tribunals  differed  more  or  less  with  this  court 
upon  this  question,  but  the  court  of  appeals,  on  affirm- 
ing the  case  last  mentioned  (64  If.  Y.  120),  settled  the 
law  in  conformity  with  the  views  of  this  court. 

At  the  same  time,  this  court  considered  it  but  jast, 
and  even  necessary  for  the  protection  of  the  party  to 
be  examined,  that  the  pai)ers  supporting  tiie  applica- 
tion should  fully  establish,  by  facts  and  circumstances, 
the  good  faith  of  the  application,  and  the  materiality 
of  the  examination  sought ;  and  if  they  were  deficient 
in  that  respect,  the  application  was  denied,  or  the 
order,  if  inadvertently  granted,  vacated  pursuant  to 
order  to  show  cause.  Thus,  in  Winston  v.  English,  35 
N.  Y.  Super.  CI.  (3  J.  <£  S.)  512,  an  order  made  for 
the  examination  of  the  plaintiff  before  service  of  the 
complaint  was  set  aside,  because  the  examination  could 
not,  at  that  stage  of  the  proceedings,  be  said  to  be  nee- 
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essary.  It  could  not  be  said  to  be  necessary  to  enable 
the  defendant  to  prepare  his  answer,  for  until  the  com- 
plaint was  served,  he  could  not  know  what  the  alleged 
cause  of  action  was,  or  would  be,  nor  what  he  would 
have  to  answer,  nor  could  it  be  seen  that  it  was  mate- 
rial in  aid  of  a  defense,  until  an  issue  had  been  framed. 

After  the  complaint  had  been  served,  the  defendant 
obtained  a  new  order,  but  that  was  again  vacated,  on 
the  ground  that  the  defendant  had  nolA  sufficiently 
shown  the  necessity  of  the  examination,  nor  sufficiently 
satisfied  the  court  of  the  good  faith  of  his  application. 
The  rule  was  stated  as  follows  :  "  Whenever,  there- 
fore, a  party  applies,  under  section  391,  after  issue 
joined,  for  the  examination  of  the  adverse  party  as  to 
matters  within  the  issues,  the  application  is  usually 
granted  as  a  matter  of  course,  and  of  absolute  right. 
In  such  case  slight  evidence  is  sufficient  to  satisfy  the 
court  as  to  the  materiality  of  the  discovery  sought. 

^'  But  when  the  examination  is  sought  at  an  earlier 
stage,  where  the  danger  of  abuse  is  imminent,  and  the 
difficulty  of  restricting  the  examination  within  reason- 
able limits  great,  the  court  is  bound  to  ascertain  by  evi- 
dence, not  only  that  the  examination  is  material,  and 
how  it  is  material,  but  also  that  it  is  made  in  good  faith, 
and  for  a  necessary  and  proi)er  purpose. 

'^  If  all  this  is  shown  affirmatively,  the  examina- 
tion is  a  matter  of  right,  but  otherwise  not"  (Wins- 
ton V.  English,  44  JIow.  Pr.  398). 

These  views  also  found  support  in  the  court  of  ap- 
peals, for  in  delivering  the  unanimous  opinion  of  that 
court  in  Glenney  v.  Stedwell  (64  iT.  T.  120),  Mr. 
Justice  FoLOEB,  after  stating  that  the  examination 
before  trial  is  a  substitute  for  the  bill  of  discovery, 
says :  "It  is  for  the  judges  now,  by  rules  of  practice 
and  by  rulings  at  the  examination,  to  keep  the  plain- 
tiff (meaning  party)  within  proper  bounds,  and  to 
Vol.  v.— 11 
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ward  off  from  the  defendant  (meaning  adverse  party) 
all  inquiry  that  is  vain  or  cnrions." 

In  enacting  the  Code  of  Civil  Procedure,  the  legis- 
lature attempted  to  provide  by  express  provisions  for 
the  exercise  of  the  right  of  examination.  By  section 
870  the  right  is  given  at  any  time  before  trial,  as  pre- 
scribed in  the  article  of  which  that  section  forms  a  part. 

Section  872  prescribes  the  requisities  of  the  alfidavit 
to  be  presented  by  the  party  applying  for  the  examin- 
ation. 

Section  873  provides  that  the  judge  to  whom  snch 
an  affidavit  is  presented,  must  grant  an  order  for  the 
examination  at  a  time  and  place  to  be  therein  specified. 

Section  876  provides  that  upon  proof,  by  affidavit, 
that  service  of  a  copy  of  the  order  and  of  the  affidavit 
has  been  duly  made,  as  directed  in  the  order,  the  judge 
or  the  referee  must  proceed  to  take  the  deposition  of 
witness  at  the  titne  and  place  specijSed  in  the  order. 
He  maj,  from  time  to  time,  adjourn  the  examination 
to  another  day,  and  to  another  place,  within  the  same 
county. 

By  section  880  the  judge  or  referee  taking  a  deposi- 
tion is  required  to  insert  therein  every  answer  or  de- 
claration of  the  person  examined,  which  either  party 
requires  to  be  inserted. 

Under  section  881  the  deposition,  or  a  certified  copy 
thereof 5  may  be  read  in  evidence  by  either,  party,  at 
the  trial  of,  or  upon  the  assessment  of  damages,  by 
writ  of  inquiry,  or  upon  a  reference,  or  otherwise,  in  the 
action  specified  in  the  original  affidavit,  or  any  other 
action,  thereafter  brought,  between  the  same  parties, 
or  between  any  parties  claiming  under  them,  or  either 
of  them,  &c.,  &c. 

Other  provisions  not  necessary  to  be  mentioned  here 
regulate  the  service  and  the  enforcement  of  the  order, 
the  manner  in  which  the  deposition  is  to  be  taken, 
completed,  ceitified  and  filed,  and  its  use  and  effect. 
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Upon  the  provisions  specially  referred  to,  it  has 
been  contended  that  upon  the  mere  presentation  of  an 
afBdavit  complying  in  form  with  the  requirements  of 
section  872,  the  right  to  the  examination  is  absolute,  if  an 
action  is  pending ;  that  in  such  case  the  judge  to  whom 
the  affidavit  is  presented  must  grant  the  order;  and 
that  the  order,  when  once  made,  cannot  be  vacated 
again  for  cause  assigned  by  the  party  to  be  examined. 

If  this  were  so,  the  order  for  the  examination  would 
amount  to  a  general,  irrevocable,  statutory  search 
warrant,  which  can  be  demanded  as  matter  of  right. 

I  cannot  subscribe  to  such  a  construction.  True, 
section  8T3  makes  it  obligatory  on  the  judge  to  grant 
the  order  upon  the  presenation  of  an  affidavit  com- 
plying in  form  with  the  requirements  of  section  872, 
and  to  this  extent  the  new  code  makes  an  important 
innovation.  But  when  the  order  has  been  made,  and 
the  party  to  be  examined  comes  into  court,  then  the 
proceeding  must  necessarily  be  subjected  to  judicial 
control.  If  it  were  otherwise,  if  neither  the  judge  nor 
the  court  have  power  to  vacate  for  cause  shown, — ^if  it 
were  just  as  obligatory  to  take  and  complete  the  ex- 
amination as  it  is  to  grant  the  order  in  the  first 
instance,  then  a  party  may  take  out  as  many  suc- 
cessive orders  against  his  adversary  as  he  choses,  and 
have  each  time  the  same  examination  taken,  certified, 
and  filed,  to  the  great  oppression  of  his  adversary ; 
or  a  plaintiff  in  an  action  in  which  there  are  fifty  de- 
fendauts,  may  be  examined  as  to  the  same  matters  by 
each  of  the  fifty  defendants. 

For  the  same  reason  it  would  follow  that  the  exam- 
ination can  be  compelled  in  an  action  for  divorce  on 
the  ground  of  adultery,  for  the  purpose  of  extorting  a 
confession,  and  that,  in  all  actions  in  which  the  defend- 
ant has  so  far  been  privileged  from  answering,  his  con- 
science may  now  be  scraped  until  he  does  criminate 
himself ;  for  the  section  which  prescribes  the  requisites 
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of  the  affidavit  makes  no  distinction  in  terms  as  to  the 
class  of  actions  to  which  the  right  of  examination  is 
to  be  confined,  nor  does  the  article  containing  the  pro- 
risions  under  examination  provide  at  what  stage  of  the 
proceedings  or  in  what  manner  a  witness  may  assert 
the  privilege  accorded  to  him  by  other  statutes.  On 
the  contrary,  section  880,  as  already  stated,  provides 
that  the  judge  taking  the  deposition  must  insert  there- 
in every  answer  or  declaration  of  the  person  examined, 
which  either  party  requires  to  be  inserted. 

It  cannot  be  assumed,  therefore,  that  the  revis- 
ers intended  to  work  the  deplorable  results  which 
would  flow  from  this  helpless  condition  of  the  tribu- 
nals charged  with  the  administration  of  justice.  There 
is  nothing  in  their  notes  showing  any  such  intent. 
Their  intention  seems  to  have  been  to  consolidate  the 
provisions  of  law  relating  to  the  examination  of  a  party 
by  an  adverse  party ;  the  taking  of  depositions  con- 
ditionally ;  the  perpetuation  of  testimony,  and  the 
taking  of  depositions  by  consent ;  and  in  carrying  oat 
this  intention,  their  principal  aim  seems  to  have  been 
to  provide  one  mode  of  taking  depositions  in  all  these 
cases  and  to  remove  unnecessary  differences. 

True,  the  power  to  vacate  is  not  to  be  found  among 
the  provisions  relating  to  these  depositions.  But  the 
same  objection  might  have  been  made  to  the  provisions 
of  the  old  code  by  which  the  right  of  examination  was 
cotxferred,  and  yet  the  power  existed  and  its  existence 
was  never  questioned. 

Sections  877  and  878  of  the  Code  of  Remedial  Jus- 
tice, which  preceded  the  New  York  Code  of  Civil  Pro- 
cedure for  a  short  period,  did  provide  for  an  applica- 
tion by  any  party  to  vacate  the  order,  but  on  certain 
specified  grounds  only.  In  the  discussions,  however, 
to  which  said  code  gave  rise,  these  grounds  were 
deemed  too  narrow  to  allow  an  equitable  discretion  to 
be  exercised,  and  hence,  by  the  amendments  of  1877, 
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these  restraints  on  the  power  of  the  court  to  vacate 
were  abolished  by  the  rei)eal  of  the  said  two  sections. 
The  truth  is  that  sections  870  to  886  of  the  Code  of 
Civil  Procedure  constitute  but  a  small  part  of  a  system 
of  practice  furnished  by 

1.  The  Code  of  Civil  Procedure. 

2.  The  unrei)ealed  i)ortions  of  the  old  code. 

3.  Statutes  not  embraced  in  either ;  and, 

4.  The  rules  and  practice  of  the  courts  preserved  by 
section  469  of  the  old  code,  so  far  as  they  are  not  incon- 
sistent with  lat^r  legislative  enactments. 

This  system  of  practice  must  be  considered  and 
treated  as  one  intended  to  be  consistent  throughout, 
and  hence,  if  any.  section  or  part  be  intricate,  obscure 
or  doubtful,  the  proper  mode  of  discovering  its  true 
meaning  is  by  comparing  it  with  the  other  sections  or 
parts  in  the  light  of  the  general  legislative  intent  dis- 
closed by  the  whole  system  with  respect  to  the  intric- 
ate, obscure  or  doubtful  point.  "  Where  there  is  clear 
and  unambiguous  evidence,"  says  Mr.  Justice  Cole- 
BiBGE,  "  that  to  withdraw  a  case  from  the  operation  of  a 
section,  is  to  fulfill  the  general  intent  of  a  statute,  and 
also,  that  to  adhere  to  the  liteml  interpretation  is  to 
decide  inconsistently  with  other  and  overruling  pro- 
visions of  the  same  statute,  the  court  may  properly  act 
upon  it,  for  the  object  of  all  rules  of  construction  is  to 
ascertain  the '  meaning  of  the  language  used,  and  it 
would  be  unreasonable  to  impute  to  the  legislature  in- 
consistent intents  upon  the  same  general  subject  matter. 
"What  it  has  clearly  said  in  one  part,  must  be  the  best 
evidence  of  what  it  has  intended  to  say  in  the  other. 
The  court  must  apply  in  such  a  case  the  same  rules 
which  it  would  use  in  construing  the  limitation  of  a 
deed  ;  it  must  look  to  the  whole  context  and  endeavor 
to  give  effect  to  all  the  provisions — enlarging  or  restrain- 
ing, if  need  be,  for  that  purpose,  the  literal  interpreta- 
tion of  any  particular  part." 
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So  it  was  held,  that  when  the  meaning  of  any  par- 
ticnlar  section  or  clause  in  the  constitution  is  ques- 
tioned, it  is  proper  to  look  into  other  parts  of  the 
constitution ;  otherwise  the  different  sections  might  be 
so  construed  as  to  be  repugnant  to  each  other,  and  the 
intention  of  the  makers  might  be  defeated ;  and  if, 
upon  the  examination  of  the  general  meaning  and 
objects  of  the  constitution,  it  should  be  found  iacon- 
sist^ent  with  the  literal  import  of  any  particular  clause 
or  section,  such  clause  or  section  must,  if  possible,  be 
construed  according  to  the  spirit  of  the  act  (6  Oranchy 
307). 

When,  therefore,  every  part  of  this  vast  system  of 
practice  is  brought  into  action,  in  order  to  collect  from 
the  whole  the  consistent  sense  of  the  particular  sec- 
tions now  under  examination,  it  will  api)ear  not  only 
that  the  power  which  inheres  in  every  court  of  record, 
unless  restrained  by  positive  enactment,  to  vacate  on 
motion  its  process,  order  or  judgment,  to  prevent  a 
I)erversion  thereof,  or  to  frustrate  oppression  (Morgan 
v.  Holladay,  38  N.  T.  Superior  Ct.  R.  [6  J.  &  S.']  117), 
has  not  been  impaired  by  the  Code  of  Civil  Procedure ; 
but  also,  that  section  772,  which  forms  j)art  of  a  title 
treating  of  motions  and  orders  generally,  and  making 
general  provisions  for  the  same,  confers  the  power  to 
vacate  an  order  in  express  terms.  Under  that  section, 
an  order  in  an  action  made  without  notice,  which  grants 
a  provisional  remedy,  can  be  vacated  only  in  the  mode 
specially  prescribed  by  law,  and  in  any  other  case  it 
may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it,  or,  upon  notice,  by  him  or  by  the 
court.  The  examination  of  a  party  before  trial,  not 
being  a  provisional  remedy  within  the  meaning  of  that 
term  as  used  in  said  section,  the  words  ''in  any  other 
case,"  which  are  used  without  any  qualification  what- 
ever, clearly  embrace  an  ordef  made  for  such  examina- 
tion.    Sections  873  and  876  must,  therefore,  be  con- 
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straed  in  connection  with  the  general  grant  of  power 
conferred  by  section  772  in  confirmation  of  the  power 
inherently  possessed  by  the  court,  and  in  the  light  of 
the  former  practice  of  the  conrts ;  and  when  thus  con- 
strued, all  doubts  as  to  the  existence  of  the  power  to 
vacate  must  vanish.  The  examination  must  proceed, 
if  no  motion  be  made  to  vacate  the  order,  or  the  motion 
to  vacate  be  denied.  But  the  direction  to  proceed  is 
not  inconsistent  with  the  exercise,  for  cause  shown,  of 
the  power  to  vacate.  This  fully  coincides  with  the 
general  policy  of  the  legislature  upon  the  subject  of 
these  examinations,  for  while,  as  shown  in  Winston  v. 
English,  44  JBbw.  Pr.  398,  the  legislature,  representing 
the  progressive  power  of  the  State,  from  time  to  time 
extended  the  right  of  discovery  to  new  classes  of  cases 
and  provided  new  remedies  for  securing  it,  it  con- 
stantly looked  to  the  courts  as  the  representative 
power  of  the  conservative  element,  for  the  prevention 
of  the  abuse  of  the  letter  of  the  law  in  individual 
cases. 

The  question  then  remains  as  to  when  and  in  what 
cases,  and  under  what  circumstances,  the  power  to  va- 
cate is  to  be  exercised.  Section  872  applies  to  all 
depositions  which  may  be  taken  under  the  title,  of 
which  it  forms  a  part,  whether  of  parties  or  witnesses, 
and  it  prescribes,  generally,  the  requisites  of  the  affi- 
davit to  be  presented  by  the  party  desiring  to  take  a 
deposition.  In  addition,  the  effect  of  rule  89  of  the 
general  rules  of  practice,  enacted  pursuant  to  the  au- 
thority conferred  by  section  17  of  the  Code  of  Civil 
Procedure,  is  that  the  affidavit  must  in  all  cases  specify 
the  facts  and  circumstances  which  show  the  materiality 
and  necessity  of  the  examination. 

If,  therefore,  the  affidavit  on  which  an  order  has 
been  obtained,  is  shown  to  be  deficient  in  any  necessary 
particular,  the  order  may  be  vacated.  The  same  re- 
sult may  take  place  if  the  allegations  of  the  affidaS^it, 
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though  sufficient  by  themselves,  are  successfully  met 
by  opposing  proof.  No  precise  rule  can  be  laid  down 
for  all  cases  likely  to  arise.  Each  application  to  vacate 
must  be  determined  upon  the  facts  as  they  are  made  to 
appear.  But '  so  far  as  rules  can  be  stated,  the  rules 
laid  down  in  the  cases  of  Winston  v.  English,  above 
referred  to,  may  still  be  followed  with  safety. 

The  case  at  bar  affords  a  striking  illustration  of  the 
necessity  of  the  exercise  of  the  power.    The  plaintiffs, 
before  the  defendant' s  time  to  answer  or  appear  had 
expired,  obtained,  upon  their  complaint  and  an  affida- 
vit, an  order  for  the  examination  of  two  of  the  defend- 
ants.   The  complaint  alleged  a  good  cause  of  action 
with  sufficient  certainty,  and  the  affidavit  accompany- 
ing it,  though  alleging  various  facts  which  perhaps 
would  have  justified  the  order  in  case  the  defendants 
had  interposed  a  general  denial,  did  not  claim  that  the 
plaintiffs  desired  to  amend  their  pleading,  and  that 
the    examination    sought   was    material   and   neces- 
sary to  enable  them  to  do  so,  but  simply  claimed  that 
it  was  material  and  necessary  for  the  plaintiffs  in  the 
prosecution  of  the  action..    But  it  is  difficult  to  perceive 
how,  at  that  stage  of  the.  case,  it  could  be  in  fact  ma- 
terial and  necessary  for  the  purpose  alleged.    JSo  issue 
had  been  joined,  and  as  long  as  it  could  not  be  seen 
what  the  issue  would  be,  it  could  not  be  determined 
what  the  prosecution  of  the  action  required.    Nor  did 
the  plaintiffs  disclose  any  reasons  showing  a  special 
requirement.    The  defendants  summoned  showed,  on 
the  other  hand,  by  affidavit,  that  some  time  prior  to 
the  commencement  of  this  action,  the  defendants  had 
brought  an  action  in  the  supreme  court  against  the 
present  plaintiffs ;    that  in  that  action    the   present 
plaintiffs  had  set  up,  by  answer,  the  cause  of  action 
now  sued  upon,  and  had  procured  an  order  for  the 
examination  of  the  defendants,  and  had  actually  ex- 
amined one  of  them,  at  considerable  length,  on  pre- 
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8nmably  the  same  issues  as  will  arise  in  the  present 
case,  and  that  said  examination  had  been  finished  and 
closed.  This  proof  rendered  it  all  the  more  necessary 
that  the  plaintiffs  should  show,  affirmatively,  some 
dear  and  vaUd  reason  for  proceeding  with  the  examin- 
ation in  this  action,  but  they  failed  to  give  any.  The 
claim  to  which  they  finally  resorted,  that  if  the  defend- 
ants should  fail  to  answer,  the  examination  of  some  of 
them  would  be  necessary  to  enable  the  plaintiffs  to  ob- 
tain judgment  on  application  to  the  court,  is  of  too 
speculative  a  character. 

The  order  appealed  from  should  be  reversed  with 
costs,  and  defendant's  motion  to  vacate  the  order  for 
examination  granted. 

Spsib,  J.f  concurred. 


CORBETT  V.  DE  COMEAU. 

[Beyersing  4  Ahb.  2f.  O.  252.] 

N.  T,  Superior  Court ;   Oeneral  Term^   May^   1878. 

EzAxniATioN  OF  Pabtt  before  Trial. — ^Requisfteb  of  AFFmAYir 

TO  Obtain  Order  for. — Pritilbobd  Communications. — 

Code  of  Citil  Procedure,  |§  870,  872,  873. 

The  court  has  power  to  vacate  an  order  for  the  examination  of  an  ad- 
verse party  before  trial. 

Where,  upon  the  return-day  of  an  order  for  the  examination  of  the  de- 
fendant after  the  service  of  the  summons,  but  before  service  of  the 
comphunt,  the  defendant  objected  to  be  sworn,  and  moved  that  the 
order  be  vacated,  on  the  ground  that  he  could  not  be  compelled  to 
criminate  himself, — Hdi^  that  the  burden  of  proof  was  on  the  plain- 
tiff to  show  that  there  were  material  matters  as  to  which  he  could 
be  examined,  and  upon  his  failure  to  do  so,  the  order  hiight  be  va- 
cated before  the  defendant  was  sworn,  as  it  would  be  an  idle  cere- 
mony. 

Where  the  affidavit  upon  which  such  an  order  was  granted,  showed 
that  the  sole  object  of  the  examination  was  to  prove  by  the  oath  of 
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the  adTerae  party  the  publication  of  a  letter,  libeloaa  on  its  face,  in 
a  newspaper,  and  did  not  show  that  it  was  material  and  necessary 
to  enable  the  plaintiff  to  frame  his  complaint,  nor  that  the  pablics- 
tion  could  be  proved  by  other  testimony,  if  necessary, — &H  thit 
the  mere  general  ayerment  of  the  affidavit  that  the  testimony  of  the 
defendant  was  material  and  necessary  to  the  plaintiff  in  the  pioee- 
cution  of  the  action,  was  insufficient. 

Appeal  by  defendant  from  order  denying  his  motion 
to  vacate  an  order  for  his  examination  as  an  adverse 
jjarty  before  trial. 

This  was  an  action  by  John  J.  Corbett  against 
Lonis  De  Comean  for  libel.  After  service  of  the  sum- 
mons, bat  before  service  of  the  complaint,  the  plaintiff 
obtained  an  order  for  defendant's  examination.  Upon 
the  retnm-day  the  defendant  objected  to  being  sworn, 
and  moved  for  the  vacation  of  the  order,  on  the  ground, 
among  others,  that  the  action  being  for  libel,  he  could 
not  be  compelled  to  prove  against  himself  the  pabUca- 
tion  of  the  alleged  libel. 

This  motion  having  been  denied  (see  4  Abb.  New 
Cos.  262)  he  appealed. 

CoTidert  Brothers^  for  appellant 
W.  F.  Severance^  for  respondent. 

By  the  Court. — ^Fbeedman,  J. — ^The  existence  of 
the  power  to  vacate  an  order  made  for  the  examination 
of  a  party  at  the  instance  of  the  adverse  party,  has 
been  so  fully  shown  in  Levy  ®.  Loeb,*  decided  at  the 
present  term  of  this  court,  that  no  father  discussion 
upon  that  point  is  necessary  here.  In  so  far,  therefore, 
as  the  denial  of  the  motion  was  based  upon  a  supposed 
want  of  power,  it  rests  upon  an  erroneous  view  of  the 
law. 

[The  learned  judge  here  stated  the  facts.] 

The  rule  that  a  witness  cannot  be  compelled  to  dis- 

*  AnU^  p.  157. 
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close  any  matter  which  may  subject  him  to  a  i)enalty, 
a  forfeiture,  or  a  criminal  proceeding,  nor  to  disclose 
any  matter  constituting  a  link  in  the  chain  of  evidence 
which  may  subject  him  to  any  of  these  consequences, 
has  not  been  repealed  by  the  Code  of  Civil  Procedure, 
bat  is  expressly  retained  by  section  837.  But  it  is  the 
personal  privilege  of  the  witness,  and  ordinarily  it  can 
only  be  urged  when  a  question  having  that  tendency  is 
addressed  to  him.  As  a  general  rule,  therefore,  the 
premature  assertion  of  the  privilege  affords  no  justifi- 
cation for  refusing  to  be  sworn. 

On  the  other  hand,  it  was  incumbent  on  the  plain- 
tiff to  demonstrate  by  facts  and  circumstances  the  ma- 
teriality, necessity,  and  good  faith  of  the  proposed 
examination  at  the  particular  stage  of  the  case  at  which 
it  was  sought  to  be  taken.  When,  therefore,  the  defend- 
ant claimed  his  privilege,  the  plaintiff  should  at  least 
have  shown  that  there  were  material  matters  as  to  which 
the  defendant  could  be  examined.  The  burden  of  proof 
upon  this  point  rested  upon  the  plaintiff  from  the  start ; 
especially  as  under  the  former  practice,  as  was  also 
insisted  upon  by  the  defendant,  no  bill  of  discovery 
would  have  been  sustained  for  the  purpose  sought  to 
be  accomplished  by  the  examination  (Leggett  v.  Post- 
ley,  2  PaigCy  699  ;  Marsh  v.  Davison,  9  Id.  580 ;  Bailey 
V.  Dean,  6  Barb.  297 ;  Lansing  v.  Pine,  4  Paige^  639  ; 
Taylor  v.  Bruen,  2  Barh.  Ch.  301 ;  Mclntrye  v.  Man- 
cius,  16  Johns.  592) ;  and  no  examination  was  allowed 
to  proceed  where  it  was  evident  that  the  witness  could 
not  be  compelled  to  answer  a  single  material  question 
under  it. 

But  the  affidavit  on  which  the  order  was  granted, 
showed  that  the  sole  object  of  defendant's  examination 
was  to  prove,  by  the  latter' s  own  oath,  the  publication 
of  a  letter,  libelous  on  its  face,  in  a  newspai)er,  with  the 
design  to  injure  the  plaintiff,  and  no  further  proof  was 
adduced  to  overcome  defendant' s  objection.    Moreover^ 
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there  was  no  pretense  that  the  examination  was  mate- 
rial and  necessary  to  enable  the  plaintiff  to  frame  his 
complaint,  or  that  the  publication  could  not  be  proved 
by  other  testimony,  if  such  proof  should  become  neces- 
sary at  a  subsequent  stage.  The  mere  general  aver- 
ment of  the  affidavit,  *'  that  the  testimony  of  the 
defendant  is  material  and  necessary  to  plaintiff  in  the 
prosecution  of  this  action,"  did  not  meet  the  require- 
ments of  rule  89. 

For  these  defects,  and  it  plainly  appearing  from  the 
whole  case,  that  the  object  of  the  plaintiff  was  not  so 
much  to  collect  proof  in  aid  of  an  action  which  he  had, 
as  to  find  out,  by  the  examination  of  the  defendant, 
whether  he  had  any  against  the  latter  in  i)articular,  the 
motion  to  vacate  should  have  been  granted.  To  have 
compelled  the  defendant  to  take  the  oath,  and  then  to 
reassert  his  privilege,  would  in  this  case  have  been  an 
idle  ceremony. 

The  order  appealed  from  should  be  reversed  with 
costs,  and  defendant's  motion  to  vacate  the  order  for 
examination  granted. 

Speib,  J.,  concurred. 


MYER  V.  WHITAKER 

If.    Y.   Supreme   Courts  Third  Department^   Third 
Dutrict;  Special  Term^  January^  1878. 

RiFABiAN   Rights. — Watbrcoubses. — ^Ponds. —Taking   Ice.— 

Deed  of  Right  to  Flow  Lands. 

One  who  owns  the  land  under  a  pond,  or  who  has  acquired  the  ezcln- 
sive  right  to  flow  the  land  of  another  by  a  dam,  has  also  the  right 
to  ice  which  forms  in  the  water,  subject  to  his  duty  not  to  alter  the 
flow  of  the  stream  therefrom,  so  as  to  interfere  with  the  beneficial 
employment  of  the  owners  below.* 

*  Upon  the  same  principle,  the  right  to  use  a  pond  as  a  millpond  in 
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AlthoQg^i  such  owner  is  not  ezcl naive  owner  of  all  the  water,  he  has  a 
right  not  only  to  use  the  momentum  of  it  as  it  flows,  but  to  remove 
water  or  ice  for  consumption  or  for  sale,  provided  the  usefulness  of 
the  stream  below  is  not  impaired.'^ 

This  right  to  the  ice  to  form  on  a  given  area  may  be  assigned.! 

eludes  the  right  to  float  logs  in  the  pond,  even  as  against  the  owser 
of  the  fee  of  the  land.  Beals  v.  Stewart,  G  Lans.  408.  And  see  Town 
of  Pierpont  «.  Lovelass,  4  fftm,  696 ;  Partridge  v.  Eaton,  63  K  T.  482, 
affi'gS  5iip*m  Ct,  (r.  <fe  C.)  625;  8.  C,  less  fully,  3  Hun,  533. 

The  usual  rights  of  riparian  owners  ordinarily  attach  to  artificial 
ponds  as  well  as  to  running  streams.   Finley  v.  Hershey,  41  Imea,  889. 

What  constitutes  a  watercourse,  within  the  rule  as  to  the  rights  of 
owners  below, — compare  Macomber  «.  Godfrey,  lOS  Mom.  219;  Swett 
«.  Cutts,  50  i^.  H.  487;  Conhocton,  &c.  li.  R.  Co.  o.  Buffalo,  &c.  R.  R. 
Co.,  8  Hun,  523  ;  8.  C  ,  5  Sup'm  CL  {T.  db  C.)  651;  Wagner  v.  Long 
Island  R  R  Co.,  2  Hun,  633  ;  8.  C,  5  8up'm  Ct,  {T.  d  C.)  163; 
Barnes  9.  Salron,  10  Neo,  217;  Eulrich  «.  Richter,  87  Wuc,  226;  Og- 
bom  «.  Connor,  46  Col,  846. 

As  to  what  is  a  reasonable  use, — see  Barnes  o.  Salron,  10  Nee,  217; 
Dumont «.  Kellogg,  29  Mich,  420;  Hinckley  «.  Kickerson,  117  Man. 
818;  Holden  v.  Lake  Co.,  53  N.  H,  552. 

An  alteration  increasing  the  flow  may  be  unlawful,  as  well  as  one  di- 
minishing it.  Mayor,  &c.  of  Baltimore  o.  Appold,  42  Md,  442.  Com- 
pare Treat  9.  Bates,  27  Mieh,  890. 

*  The  right  to  the  water,  held  not  a  title  to  it,  but  only  a  right  to 
use  it  while  passing.  Agawam  Canal  Co.  «.  Edwards,  86  Conn,  476, 
497. 

According  to  some  authorities,  water,  for  a  natural  want, — such  as 
thirst, — may  be  used  without  respect  to  deprivation  of  those  below ; 
bat  for  irrigation  or  other  artificial  uses  cannot.  Union  Mill,  &c.  Co. 
t.  Ferris,  2  Sawyer,  176. 

As  to  taking  water  for  irrigation, — see  Hinckley  v,  Nickerson,  117 
Mm,  213;  Union  Mill  Co.  «.  Ferris,  2  Sawyer,  176;  Fleming  v.  Davis, 
87  Tet,  173. 

As  to  waters  of  a  spring  for  household  supply,  and  interferences 
therewith,— see  Hanson  v,  McCue,  42  Cal,  808;  Waffle  o.  Porter,  61 
Barh,  180. 

After  a  taking  of  land,  by  the  city,  for  the  purpose  of  conveying 
water  into  the  city,  for  its  use,  the  owner  retains  the  right  to  make 
toy  use  not  interfering  with  that  purpose.  Kane  v.  Baltimore,  15 
ifi2.  240. 

t  The  right  is  an  easement  which  cannot  be  created  or  released  with- 
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A  grant  by  the  owner  of  land,  of  the  right  to  overflow  his  land  by 
means  of  a  dam  on  the  stream  below,  gives  the  grantee  the  ezclosiTe 
right  to  gather  there  the  ice  which  may  form  over  such  land,  on 
waters  of  the  pond  thus  made.* 

Trial  by  the  court. 

This  action  was  by  Amanda  M.  Myer  against  E.  6. 
Whi taker  and  J.  Finger  for  the  recovery  of  the  value  of 
certain  ice  taken  from  a  pond  caused  by  a  dam  across 
the  Esopus  creek,  in  the  town  of  Saugerties,  Ulster 
county,  and  was  before  the  court  for  trial  by  the  court 
without  a  jury.    The  following  facts  were  established : 

The  Esopus  creek  is  a  natural  running  stream  of 
water  emptying  into  the  Hudson  river  at  Saugerties 
aforesaid.  About  the  year  1826  or  1827  a  dam  twenty- 
eight  feet  in  height  was  built  across  it,  and  has  ever 
since  been  maintained,  which  ponds  and  flows  back 
the  waters  of  the  stream. 

One  Joseph  B.  ShefBeld,  at  the  time  of  the  occur- 
rence of  the  events  out  of  which  this  suit  originated, 
was  and  is  now  the  owner  of  the  land  upon  which  the 
dam  rests,  and  also  was  the  owner  of  all  the  land 
covered  by  the  waters  of  the  pond,  except  a  small  part 
thereof,  which  belonged  to  the  Overbagh  family.  That 
family,  however,  by  deed  dated  April  24,  1841,  for  the 
consideration  of  $5,750,  had  conveyed  to  the  grantor  of 

out  writing.  Brown  «.  Woodworth,  6  Barb,  660 ;  Mumford  «.  Whit- 
ney, 16  Wend.  380;  Babcock  «.  Utter,  1  Ahb.  Ot.  App.  Det,  27;  Arnold 
V,  Hudson  River  R.  R.  Co.,  55  K  T.  661;  rev*g  49  Barb,  108. 

As  to  whether  the  ice  is  parcel  of  the  land  within  the  statute  of 
frauds,— compare  Bank  of  Lansingburgh  «.  Crary,  1  B(zr6.  542;  Web- 
ster «.  Zielly,  62  Id,  482;  McGregor  v.  Brown,  10  K  T.  114. 

*  As  to  the  rights  of  the  parties  and  their  grantees,  under  a  contract 
apportioning  the  surface  of  the  pond  among  them, — see  Hittinger*. 
Eames,  121  Mass,  689. 

For  recent  cases  on  how  the  boundaries  of  adjoining  owners  are  to 
be  determined  in  respect  to  water  surfaces, — see  Thornton  «.  Grant, 
10  B.  I,  477;  Brazon  v.  Bressler,  64  III.  488;  Eingsland  «.  Chitten- 
den, 61  iV.  r.  618;  6  Lans,  15;  Wheeler  v,  Spinola^  54  N.  T.  877. 
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Sheffield  "the  right,  privilege  and  liberty,  to  overflow 
so  itiuch  of  the  said  lands,  falls  and  water  privileges 
above  mentioned  as  are  now,  or  at  any  time  hereafter 
may  be,  overflowed  by  means  of  the  said  dam  across 
the  Esopns  in  the  year  above  mentioned,  or  by  any 
other  dam  which  maybe  erected  in  place  of  said  dam." 

The  recitals  in  the  deed  show  that  the  dam  was 
eret ted  during  the  years  1826  and  1827,  and  the  waters 
by  means  thereof  had  overflowed  the  lands  of  the 
grantors,  and  rendered  valueless  to  them  certain  falls 
in  the  stream. 

In  February,  1876,  the  flrm  of  Myer  &  Rosepaugh, 
of  which  the  plaintiff  is  the  survivor,  purchased  all  the 
ice  in  the  pond,  formed  and  to  be  formed — there  being 
some  reservations  which  are  not  material  to  be  stated — 
from  Joseph  B.  Sheffield. 

Previous  to  the  gathering  of  the  ice  from  the  pond, 
a  freshet  occurred  in  the  Esopus  creek  which  carried 
out  of  the  i)ond  a  large  part  of  the  ice  formed  therein, 
and  loosened  that  which  was  in  controversy  in  this  ac- 
tion from  the  shore,  and  would,  probably,  have  swept 
this  out  also,  had  not  the  plaintiffs,  by  holes  cut 
therein,  fastened  it  to  the  shore  and  thus  detained  it. 

Ice,  during  the  winter  of  1876,  was  comparatively 
scarce  and  valuable.  The  plaintiffs  had  a  contract  for 
all  the  ice  in  the  pond  at  $1.75  per  ton  stacked,  and  the 
cost  of  stacking  and  cutting  was  about  half  that  sum, 
leaving  a  profit  of  eighty-seven  and  a  half  cents  per 
ton. 

After  the  plaintiffs  had  commenced  to  remove  and 
gather  the  ice,  the  defendants  went  to  the  part  of  the 
pond  over  the  Overbagh  lands,  by  permission  from  such 
family,  and  cut  a  large  quantity  of  ice  thereon  against 
the  forbidding  of  the  plaintiffs,  and  in  spit«  of  such 
forbidding  oi>ened  a  canal  or  channel  across  the  pond, 
and  over  that  part  of  it  which  was  upon  the  land  to 
which  Sheffield  had  title,  and  floated  the  ice  so  cut  by 
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them  through  sach  canal  or  channel,  and  gathered  and 
Bold  the  same  in  the  New  York  market.  For  the  value 
of  the  ice  so  taken  by  the  defendants,  a  recovery  was 
sought  in  this  action. 

Peter  CarUirie^  for  the  plaintiff. 
Theodore  B.  Oates^  for  the  defendants. 

Westbbook,  J. — ^As  the  firm  of  Myer  &  Rosepaugh, 
of  v^hich  plaintiff  is  the  survivor,  claims  under  a  pur- 
chase from  Joseph  B.  Sheffield,  the  first  question  whicli 
this  case  presents  is :  What  right  of  property,  if  any, 
did  Sheffield  have  in  the  ice  cut  and  removed  by  the 
defendants  t 

The  water  from  which  the  ice  was  formed  was 
ponded  and  gathered  by  him  for  his  own  use.  He 
owned  the  dam  that  ponded  and  held  them,  which  was 
located  upon  his  own  proi)erty.  All  the  land  under 
the  water  of  the  pond  was  his,  except  a  small  part 
thereof  owned  by  Overbagh  family,  and  upon  and  over 
that  part  of  the  land  he  held,  by  purchase,  as  the 
owner  thereof,  the  right  to  flood  and  to  hold  the  water. 
In  a  basin  then,  formed  mostly  out  of  his  own  land  and 
in  part  out  of  the  land  of  another,  the  right  to  use 
which  for  that  purpose  had  been  purchased  for  a  valu- 
able consideration  from  the  owner,  Mr.  Sheffield  had 
gathered  a  large  body  of  water  for  his  own  use  and 
benefit. 

The  manner  of  its  use  and  the  mode  of  its  applica- 
tion to  his  own  use,  was  not  restricted  by  any  deed, 
conveyance  or  title  which  he  held,  nor  by  any  rule  of 
law  except  the  general  one,  that  the  flow  of  a  natural 
stream  shall  not  be  so  obstructed  as  to  deprive  owners 
below  of  the  beneficial  use  and  enjoyment  of  the  stream 
and  its  flow.  So  long  as  such  owners  below  were  not 
interfered  with,  Mr.  Sheffield,  as  the  former  and  owner 
of  the  basin  which  held  the  water,  had  the  right  to  use 
such  water  for  his  own  profit ;  he  could  use  its  momen- 
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turn  to  prox)er  machinery,  and  let  that  right  to  others  ; 
he  could  use  the  water  for  domestic  and  farming  pur- 
poses, and  could  let  and  rent  that  right  to  others. 

All  these  consequences  follow,  it  seems  to  me,  from 
his  act  of  appropriation  and  gathering  them.  The  land, 
basin,  or  vessel  which  held  them,  was  his  as  owner  in 
fee  or  as  owner  for  use.  By  his  dam  he  had  filled  that 
basin  or  vessel,  and  the  water  thus  gathered  or  held 
therein  was  his,  subject  only  to  the  exception  that  the 
beneficial  enjoyment  of  owners  below  should  not  be 
interfered  with,  just  as  much  as  if  he  had  gathered 
them  for  his  own  use  and  benefit  into  a  tank  or  cistern 
which  had  been  constructed  for  that  purpose.  The 
right  to  use  and  to  sell  the  water  in  its  liquid  form  is 
only  a  part  of  his  right.  When  the  form  of  the  water 
changed  by  cold  into  ice,  Mr.  Sheffield  had,  it  seems  to 
me,  the  right  to  use  it  in  its  congealed  form,  and  the 
same  right  to  sell  it  and  permit  it  to  be  gathered  before 
it  returned  to  its  liquid  state,  as  he  had  to  use  and  dis- 
pose of  when  in  the  latter  condition.  There  can  be  no 
difference  as  to  his  rights  growing  out  of  the  state  of 
the  water. 

All  this  appears  so  elementary  and  clear,  and  so 
plainly  deducible  from  principles  long  established,  as 
to  be  scarcely  worthy  of  argument,  were  it  not  for  the 
case  of  Marshall  v.  Peters  (12  How.  Pr.  218),  upon 
which  the  defendants  rely.  In  that  case,  which  was 
very  similar  to  this,  a  judge  (Emott)  for  whose  learn- 
ing and  integrity  I  have  a  profound  respect,  held  that 
the  party  purchasing  ice  from  the  owner  of  a  pond 
could  not  have  an  injunction  against  a  trespasser  who 
^indertook  to  remove  it.  If  the  refusal  to  allow  the 
injanction  to  continue  had  been  put  upon  the  ground 
that  the  plaintiff  had  an  adequate  remedy  at  law,  and 
the  insignificant  value  of  the  ice  in  controversy,  the 
decision  would  not  apply  to  the  case  before  us. 

The  learned  judge,  however,  goes  further,  and  states 

Vol.  v.— 12 
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principles  and  reasons  for  his  conclusions,  which,  if 
they  are  sound,  control  this  cause.  Examination  and 
reflection  compel  me  to  dissent  from  the  opinion  ren- 
dered in  the  case  cited,  and  the  reasons  therefor  will 
now  be  stated. 

The  judge  (pp.  222,  223)  says :  **  But  it  is  quite  as 
far  from  being  true,  that  Mr.  Lent  is  the  owner  of  the 
water  in  this  pond,  or  that  it,  or  the  ice  formed  from 
it,  is  his  absolute  property.  The  water  in  a  running 
stream  can  never  become,  in  any  such  sense  as  was 
claimed  on  the  argument,  the  property  of  a  riparian 
proprietor,  even  if  he  owns  both  banks,  and  the  stream 
passes  through  his  lands.  All  the  property  that  a 
man  can  acquire  in  flowing  water  is  a  right  to  its  use. 
He  may  have  a  certain  right  of  property  in  it,  but  the 
water  itself  is  not  property.  He  has  a  right  to  its 
natural  flow,  and  to  use  it  for  his  cattle  or  his  house- 
hold, or  upon  his  mill-wheels.  But  he  cannot  stop  its 
current  nor  divert  its  flow,  nor  increase  or  diminish  it, 
in  any  appreciable  quantity.  ...  He  must  allow  the 
waters  to  pass  out  of  his  hands  as  they  enter  them, 
and  his  only  right  is  a  right  to  use  them  as  they  flow." 

The  error,  with  deference  it  is  said,  which  the 
learned  judge  makes,  is  the  over-statement  of  a  general 
proposition  and  the  want  of  a  proper  application  of 
certain  qualifications,  the  existence  of  which  he  recog- 
nized, to  the  general  rule  which  he  asserts,  and  upon 
which  his  decision  is  founded.  It  may  be  true,  as 
he  says,  that  the  possessor  of  the  mill-pond  is  not  the 
*' owner  of  the  water,"  and  that  the  same  is  not  "his 
absolute  property,"  provided,  the  judge  means,  that 
the  owner  of  the  pond  does  not  own  absolutely  and 
exclusively  all  the  water  therein.  This  of  course  must 
be  true,  for  if  it  were  not,  the  riparian  owner  above 
could  use  the  entire  water  of  the  stream,  and  thus  pre- 
vent its  natural  flow  and  beneficial  enjoyment  by  the 
owners  below. 
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It  is  also,  however,  true, — and  this  the  judge  admits 
when  he  says  ''he  may  use  it  for  his  cattle,  or  his 
household,  or  upon  his  mill-wheels,"  though  he  fails 
to  give  it  weight, — that  the  owner  has  the  absolute 
property  in  the  use  of  the  water  as  it  flows,  not  only  in 
the  application  of  its  momentum,  but  also  in  its  re- 
moval from  the  stream  for  consumption,  provided  the 
nsefnlness  of  the  stream  to  the  owners  below  is  not 
impaired. 

And  it  follows  from  this  concession,  because  it  is 
one  of  the  rights  of  absolute  property,  that  if  such 
ownership  as  has  been  described  is  in  one  man,  that  he 
may  convey  the  right  he  thus  owns  to  another,  the 
bnyer  taking  it  with  the  same  limitations,  that  the 
title  which  he  acquires  to  the  water — liquid  or  solid — 
is  subordinate  to  the  rights  of  owners  below,  which 
must  not  be  interfered  with.  To  this  extent,  then,  there 
is  absolute  ownership  in  water, — or  its  use,  if  that  ex- 
pression be  preferred, — which  the  learned  judge  con- 
cedes. 

Having  made  this  concession,  it  seems  to  me,  that 
his  statement  that  there  can  be  no  "absolute  property 
in  the  water  of  a  pond,  or  the  ice  formed  from  it," 
is  too  broad  if  applied  to  all  the  water,  and  is  not  lim- 
ited in  meaning,  as  the  judge,  in  his  general  argument, 
seems  to  admit.  It  is  too  broad,  because  the  right  to 
use  the  water  for  domestic  purposes,  or  to  sell  it  for 
his  own  profit,  and  take  it  from  the  pond,  and  from 
the  general  flow  for  these  purposes,  subject  only  to  the 
exception  in  favor  of  owners  below,  before  stated,  being 
conceded,  it  follows  that  the  owner  has  some  absolute 
property  in  the  water — in  its  normal  state  or  when 
frozen — ^which  he  needs,  and  which  is  capable  of  being 
enforced  against  one,  who,  without  right,  deprives  the 
owner  of  its  use  or  of  his  gains  from  a  sale.  If,  as 
against  such  owner  and  his  needs,  the  stranger  can 
take  some,  he  may  take  all,  and  the  ponder  of  the 
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waters  would  have  no  rights  which  the  law  can  protect. 
If  the  judge  had  borne  more  clearly  in  mind  the  extent 
of  absolute  property  in  water  which  may  exist,  and  of 
his  concessions,  he  could  not  have  held  that  the  con- 
gealed water  which  the  owner  needed  for  his  own 
profit,  and  which  did  not  interfere  with  the  natural 
flow  of  the  stream,  nor  with  the  beneficial  enjoyment 
thereof  by  riparian  proprietors  below,  could  be  removed 
by  a  mere  naked  wrongdoer  at  pleasure.  This  conclu- 
sion I  regard  as  unsound,  and  is  entirely  at  war  with 
other  adjudications  and  principles  which  will  now  be 
referred  to. 

In  Mill  River  Woolen  Manufacturing  Comi)any  ». 
Smith  (34  Conn.  462),  it  was  held,  "  That  owners  of 
the  water  of  a  mill-pond  own  the  ice  formed  upon  t7, 
and  the  riparian  proprietors  have  no  right  as  owners  of 
the  soil  to  remove  it." 

In  State  v.  Pottmeyer  (33  Ind.  402 ;  also  reported 
in  6  Am.  H.  224),  it  was  held,  *'  When  the  water  of 
a  flowing  stream  running  in  its  natural  channel, 
is  congealed,  the  ice  attached  to  the  soil  constitutes 
a  part  of  the  land,  and  belongs  to  the  owner  of 
the  bed  of  the  stream,  and  he  has  the  right  to  prevent 
its  removal."  This  case  is  worthy  of  attention,  because 
it  was  most  carefully  considered  and  elaborately  dis- 
cussed. It  had  been  to  the  supreme  court  of  Indiana 
once  before  upon  the  quashing  of  the  indictment.  The 
court  then  held  the  indictment  good,  because  the  ice 
might  have  been  taken  from  a  pool  upon  the  land  of 
the  owner,  and  therefore  refused  to  consider  or  decide 
whether  there  could  be  property  in  ice  formed  in  a 
running  and  unnavigable  stream. 

Upon  the  trial  of  the  indictment,  the  court  below 
held  there  could  be  no  property  in  ice  formed  in  a  run- 
ning stream.  The  court  above  held  the  contrary,  and 
reversed  its  judgment  (See  an  article  upon  this  case  in 
3  Albany  Law  Journal,  386). 
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In  Elliot  V.  Fitchburg  R.  R.  Co.  (10  Cushing^ 
191),  in  Brown  v.  Bowen  (30  N.  Y.  619),  and  in 
many  other  cases,  it  has  been  held  that  the  ponder 
of  waters  has  a  right  to  make  any  use  thereof  which  is 
not  inconsistent  with  the  rights  of  owners  below.  The 
effect  of  this  doctrine,  which  is  identical  with  that 
stated  in  the  beginning  of  this  opinion,  is  that  this 
right  of  use, — ^which  may  be  to  propel  machinery,  for 
domestic  purposes,  for  sale  and  for  hire, — is  property,  of 
which  the  owner  can  not  be  deprived  by  a  mere  wrong- 
doer. If  owners  below  are  interfered  with,  they  will 
be  protected  against  the  improper  or  wasteful  use  of 
the  water  by  the  owner  above ;  but  as  against  all  others 
who  are  strangers  to  those  rights,  the  owner  of  the 
pond  will  be  protected  in  the  enjoyment  of  the  use  of 
the  water,  whether  it  be  carried  to  his  mill  to  propel 
Us  machinery,  to  his  house  or  barn  for  consumption, 
or  to  tlie  property  of  others  to  whom  he  sells  or  lets  it 
for  like  use,  and  this  right  of  use  of  the  water  is  with- 
out regard  to  its  state  or  condition.  It  might  as  well 
be  said  that  its  use  is  coniined  to  the  frozen  state  en- 
tirely, as  to  say  it  is  confined  to  the  liquid  solely.  This 
principle,  so  long  and  well  settled,  must  control  this 
cause. 

The  only  seeming  difficulty  which  this  case  has  pre- 
sented to  my  mind,  grows  out  of  the  fact  that  the  ice 
in  controversy  was  taken  from  that  part  of  the  pond 
which  was  above  the  lands  of  the  Overbagh  property, 
the  owners  of  which  gave  permission  to  the  defendants 
to  do  the  acts  complained  of.  Reflection,  however, 
satisfies  me  that  this  fact  can  not  prevent  a  recovery, 
because. 

First  The  defendants  not  only  removed  ice  from 
that  i)art  of  the  pond  which  was  upon  the  Overbagh 
land,  but  against  the  forbidding  of  the  plaintiff  they 
cnt  a  channel  across  the  entire  pond,  thus  removing 
and  destroying  ice  which  was  formed  in  that  part  of 
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the  pond  which  was  upon  the  Sheffield  property,  and 
for  the  ice  thus  destroyed  at  least  there  must  be  a  re- 
covery. 

Second.  By  the  conveyance  of  the  Overbagh  family, 
the  right  to  flow  back  the  waters,  and  hold  them  in  the 
pond  for  the  benefit  and  use  of  the  owner  thereof  is 
transferred,  and  that  right  Mr.  Sheffield  now  has. 
There  was  no  limitation  whatever  upon  the  use  to 
which  the  ponder  could  put  the  waters,  nor  any  reser- 
vation whatever  to  the  Overbagh  family  in  the  water. 
In  short,  the  effect  of  the  Overbagh  deed  was  to  enable 
the  owner  of  the  right,  by  a  dam,  to  make  a  large  basin 
to  hold  water  for  his  own  use  and  purposes.  Whatever 
rights,  if  any,  which  the  Overbagh  family  had,  or  re- 
tained in  the  water,  were  subordinate  to  those  of  the 
owner  of  the  right  to  pond.  Being  subordinate  to  those 
rights,  the  owner  of  the  pond  having  need  of  so  much 
thereof  as  was  frozen,  and  such  use  being  consistent 
with  his  ownership,  as  we  have  endeavored  to  show,  no 
act  or  consent  given  by  any  of  the  Overbagh  family 
could  deprive  the  owner  of  the  ponded  water  of  the  use 
to  which  he  had  applied  it.  This  very  principle  is  de- 
cided in  Mill  River  Woolen  Manufacturing  Co.  7i, 
Smith  (34  Conn.  462),  before  cited,  in  which  it  was 
held  that  the  owner  of  the  pond,  as  against  the  owner 
of  the  land,  could  prevent  the  removal  of  the  ice.  If  it 
can  be  done  because  the  owner  needs  the  water  in  its 
liquid  form,  it  can  be  done  when  the  owner  requires 
and  needs  it  in  its  congealed  form.  The  right  to  pond 
being  for  an  unspecified  purpose,  its  right  of  use  and 
its  manner  of  use  depend  upon  the  needs  of  the  owner, 
to  which  all  other  rights  are  subordinate. 

The  cause  has  thus  far  been  considered  upon  the 
abstract  right  of  the  plaintiff,  obtained  by  the  purchase 
from  Sheffield,  and  our  conclusion  is  that  the  action 
can  be  maintained  upon  that  ground  alone.  There  is, 
however,  another  view  which  is  worthy  of  attention. 
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After  the  purchase,  Myer  &  Rosepaugh,  who  were  the 
original  plaintiffs,  and  to  all  their  rights  the  present 
plaintiff,  as  survivor  succeeds,  by  their  own  exertions 
in  a  freshet  had  saved  the  ice  in  controversy  from  be- 
ing lost.  By  anchoring  it  to  the  shore  and  by  labor 
performed  thereon,  they  were  in  actual  possession  when 
the  defendants  took  and  converted  it.  If,  with  the 
consent  of  Mr.  Sheffield,  the  plaintiffs  had  taken  from 
the  pond  a  quantity  of  its  water,  and  being  in  actual 
possession,  the  defendants  had  deprived  them  of  it, 
conld  the  plaintiffs  have  recovered  ?  And  when  a  part 
of  the  water  has  assumed  the  form  of  ice,  and  is  thus 
separable  from  the  rest  of  the  water,  and  in  that  form 
capable  of  being  possessed  and  held, — is  in  fact  thus 
held  and  possessed  and  retained  in  position  for  re- 
moval,— can  such  possession  be  taken  from  them  and 
they  be  remediless  ?  That  which  was  thus  possessed 
by  them  and  taken  from  them  by  others  was  valuable, 
and  can  be  recovered  for,  though  it  still  lay  in  the  pond 
where  they  had  secured  it  for  removal  and  stacking, 
thongh  it  had  not  yet  been  actually  removed  or 
stacked.  All  the  possession  which  could  be  taken  had 
been  taken,  and  what  had  been  was  so  marked  and 
visible,  and  exercised  over  and  towards  property  capa- 
ble of  actual  possession,  that  in  such  possession  the 
plaintiffs  should  be  protected. 

The  conclusion  is  that  the  plaintiff  is  entitled  to 
jndgment.  The  plaintiff' s  attorney  will  prepare  find- 
ings, which  will  be  settled  on  notice. 
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SOUTHARD  V.  PINCKNEY. 

If.  T.  Common  Pleas  ;  Oeneral  Term,  Fehruary^  1877. 
Again^  Court  of  Appeals  ;  February^  1878. 

Jurisdiction. — ^Action  by  Assioneb    in   Banxbuftct. — ^Fbaudu- 

LENT  CONYETANCE. — CHATTEL  MORTOAOE. — CrBDITOB^S 

action  bt  Tbustbbs. 

The  State  coarts  have  jurisdiction  of  an  action,  by  an  assignee  in 
bankruptcy  to  disaffirm,  and  treat  as  void  a  debtor's  transfer  of  his 
property,  in  fraud  of  the  creditors'*  (Frost  o.  Hotchkiss,  1  ^tt.  IS, 
Cm,  27  ;  8.  C,  14  Bankruptcy  Beg.  443,  distinguished). 

An  uninterrupted  possession  and  continued  disposal  and  replenishing 
of  a  fluctuating  stock  in  trade,  under  a  chattel  mortgage,  proceeds 
of  sales  being  used  by  the  mortgagor  to  pay  general  liabilities  and 
current  expenses,  raises  a  sufficient  presumption  of  fraud,  under 
the  statute,  to  go  to  the  jury,  although  the  mortgage  was  duly 
filed. 

It  is  for  the  jury  to  say,  under  such  circumstances,  whether  the 
mortgage  was  made  in  good  faith. 

In  such  case  it  is  proper  to  instruct  the  jury  that,  if  the  mortgage 
was  not  fraudulent,  and  the  mortgagees  knew  of  the  sales,  bnt 
supposed  the  proceeds  were  to  be  applied  to  the  payment  of  their 
debt,  the  mortgagees  were  entitled  to  a  verdict. 

Upon  the  converse  of  this  proposition  the  plaintiff  would  be  entitled 
to  a  verdict. 


Under  the  act  of  1858,  c.  314, — allowing  executors,  administrators, 
assignees  and  other  trustees,  to  disaffirm,  for  the  benefit  of  creditors, 
transfers  in  fraud  of  creditors, — a  trustee  need  not  obtain  judgment 
before  commencing  a  creditor's  action  to  set  aside  a  transfer  as 
fraudulent.! 

• 

♦  See  also  Wheelock  f>.  Lee,  p.  72  of  this  volume. 

t  For  recent  cases  on  the  general  rule  requiring  other  creditors  to 
have  judgment,  see  Miller  o.  Miller,  7  Hun,  208;  Same  v.  Same,  lAJi^. 
K  Cos.  80;  Schnitzer  v.  Cohen,  7  Hun,  66.1;  Estes  «.  Wilcox,  67^. 
F.  204;  Spicer  v,  Ayres,  2  Sup'm  Ct.  {T,  AC)  626;  Ballou  e.  Jones, 
13  Hun,  620;  Geery  «.  Gcery,  63  N.  T.  252;  Produce  Bank  «.  Morton, 
07  Id,  199. 
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Hence  an  assignee  in  bankruptcy  can  bring  such  an  action,  without 
having  recovered  judgment. 

Collins'  case,  12  Blatehf.  548,  distinguished,  as  not  applicable  to  a  case 
of  actual  fraud. 

A  chattel  mortgage,  with  an  extrinsic  agreement  or  understanding 
pursuant  to  which  the  mortgagor  remaining  in  possession,  from 
time  to  time  sells,  and  from  time  to  time  replenishes  the  stock,  ap- 
plying proceeds  of  sales  to  his  own  uses  or  debts  other  than  the 
mortgage  debt,  is  void  as  in  fraud  of  creditors. 

The  agreement  rendering  the  mortgage  thus  fraudulent,  may  be 
proved  by  extrinsic  evidence. 

Appeal  from  a  judgment. 

The  action  was  brought  by  Charles  C.  Southard,  as 
assignee  in  bankruptcy  of  Wm.  H.  Decker,  against 
Hiram  Benner  and  William  Pinckney. 

On  December  4,  1879,  William  H.  Decker  executed 
a  chattel  mortgage  to  defendants,  who  were  copartners, 
to  secure  payment  of  $30,000  on  demand.  The  mort- 
gage covered  lumber  of  various  kinds,  being  all  the 
stock  owned  by  the  mortgagor,  who  continued  in  busi- 
ness until  adjudged  a  bankrupt,  December  15,  1873. 
During  the  period  above  mentioned,  Decker  sold  this 
lumber  at  the  rate  of  about  $30,000  a  month,  and  made 
purchases  to  replenish  his  stock.  No  separate  account 
was  kept  of  the  lumber  mortgaged  and  that  subse- 
quently bought,  and  the  proceeds  of  the  sales  were 
used  by  the  mortgagor  to  meet  his  general  liabilities 
and  living  expenses.  On  February  3,  1874,  defendants 
foreclosed  the  mortgage,  and  realized  from  the  sale 
thereunder  the  sum  of  $2,217.36. 

Plaintiff,  as  assignee  in  bankruptcy,  now  brought 
suit  to  recover  the  proceeds  of  the  foreclosure,  claim- 
ing that  the  mortgage  was  void. 

Judgment  was  given  in  his  favor  for  the  sum  named, 
with  interest. 

The  cause  was  tried  before  Mr.  Justice  Van  Brunt, 
whose  instructions  to  the  jury,  material  to  the  decision 
on  appeal,  were  as  follows : 
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Van  Brunt,    J. — The  question  in    this  case  is, 
whether  this  mortgage  is  fraudulent  in  law.    If  the  de- 
fendants in  this  case  have  established  to  your  satisfac- 
tion that  this  mortgage  was  not  fraudulent  either  in 
law  or  fact,  but  that  it  was  made  in  good  faith  and  not 
for  the  purpose  of  hindering  or  defrauding  the  other 
creditors,  they  are  entitled  to  a  verdict.    But  if  the 
understanding  of  these  parties  was,  at  the  time  that 
this  mortgage  was  made,  that  this  mortgage  included 
all  the  stock  in  trade  of  Mr.  Decker,  and  that  he  should 
go  on  and  sell  that  stock  in  trade  and  use  the  money 
for  his  own  benefit,  the  law  says  that  is  fraud,  and  it 
will  not  i)ermit  a  mortgage  of  that  kind  to  be  sustained. 
If,  upon  the  other  hand,  you  find  from  the  evidence  in 
the  case  that  there  was  no  arrangement  or  understand- 
ing between  these  parties  to  that  effect,  but  that  the 
sales  were  made  with  the  knowledge  of  these  mort- 
gagees, and  they  supposed  that  the  money  was  going 
to  be  applied  to  the  payment  of  their  debt,  then  there 
was  no  fraud  in  law.    There  must  be  an  intention  to 
defraud  the  creditors  of  Mr.  Decker,  and  an  honest  in- 
tention to  secure  the  debt  which  was  due  from  Mr. 
Decker  to  Benner  &  Pinckney  is  not  such  an  intention. 
Now  that  is  the  issue  you  are  called  upon  to  determine 
in  this  case.     If  you  find,  from  the  facts  in  this  case, 
that  it  was  the  intention  of  these  parties,  that  the  un- 
derstanding  was,  that  Mr.  Decker  should  go  on  and  sell 
this  property  and  use  the  money, — that  is,  the  proceeds 
of  the  property  covered  by  this  mortgage, — then  there 
is  fraud,  and  the  plaintiff  is  entitled  to  a  verdict.    If. 
upon  the  other  hand,  you  find  that  the  defendants 
knew  that  Mr.  Decker  was  going  on  and  selling  this 
property  covered  by  the  mortgage,  and  that  they  sup- 
posed that  the  proceeds  arising  therefrom  was  to  be 
applied  to  pay  them  their  debt,  then  there  was  no 
fraud  in  law,  and  the  defendants  would  be  entitled  to 
a  verdict  at  your  hands.    That  is  the  issue,  and  that  is 
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the  question  to  which  you  are  to  apply  the  evidence,  and 
upon  which  you  are  to  pass.  Now,  the  plaintiff  in  this 
action  claims  that  it  was  the  understanding  between 
these  parties,  and  that  the  defendants  knew  that  Mr. 
Decker  was  selling  this  property  and  was  applying  the 
money  to  his  own  use  generally.  If  that  was  the  fact 
then  of  course  it  comes  in  conflict  with  the  rule  which 
1  have  already  laid  down  for  your  guidance.  On  the 
other  hand,  the  defendants  claim  that  whatever  knowl- 
edge they  had  in  regard  to  the  selling  of  the  merchan- 
dise or  lumber  covered  by  the  mortgage  was  consistent 
with  the  idea  that  Mr.  Decker  was  applying  that 
money  to  the  payment  of  these  debts  which  were 
covered  by  the  mortgage.  If  you  find  that  was  the  in- 
tention of  the  parties,  and  that  that  was  their  joint 
belief,  and  that  there  was  no  fraud  in  the  contracting 
of  this  mortgage  by  the  defendants,  then  they  are  en- 
titled to  a  verdict. 

After  some  exceptions  had  been  taken,  his  Honor 
added: 

"  I  desire  to  charge  you,  that  if  you  find  that  it  was 
the  understanding  of  these  parties,  at  the  time  that 
this  mortgage  was  made,  that  Mr.  Decker  was  to  go  on 
and  sell  part  of  this  stock,  and  use  the  money  gener- 
ally in  his  business,  that  was  fraudulent  in  law. 

"I  also  desire  to  charge  you  that  in  considering 
that  question  you  have  a  right  to  infer  that  such  was 
the  agreement,  if  the  defendant  permitted  such  things 
to  be  done  after  the  mortgage  was  made." 

After  judgment  on  the  verdict  defendants  ap- 
pealed. 

A.  J.  Vanderpoel  &  James  K.  Hill  {Mr.  Hill^  at- 
torney), for  defendants,  appellants,  insisted  : — I.  That 
as  the  mortgage  was  filed  and  valid  on  its  face,  fraud 
could  not  be  presumed,  and  that  the  burden  was  on 
plaintiff  to  show  that  defendants  knew  of  the  sales, 
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Otherwise  the  fact  of  sales  was  immaterial  (Chatham 
Bank  v.  O'Brien,  6  BuUj  231). 

II.  The  burden  was  on  the  plaintiff  to  show  intent 
to  defraud,  but  the  judge,  in  effect,  put  the  burden 
on  defendants  to  show  the  contrary. 

III.  The  corrections  to  the  charge  were  erroneous  in 
allowing  the  jury  to  infer  agreement  if  the  defendant 
"  permitted  such  things  to  be  done."  Permission  does 
not  imply  even  knowledge,  but  merely  not  prohibiting. 

rV.  The  question  of  fraud  in  law  could  not  be  sub- 
mitted to  the  jury.  The  question  was  of  good  faith, 
as  matter  of  fact  (Ford  v.  Williams,  24  If.  T.  359). 
And  the  fact  of  sales  with  the  knowledge  of  the  mort- 
gagor does  not  alone  render  fraudulent  (Prost  v.  War- 
ren, 42  iV:  T.  204). 

V.  The  assignee  in  bankruptcy  cannot  maintain 
this  action  (Prost  v.  Hotchkiss,  1  Abb.  New  Cm.  27 ; 
S.  C,  14  Baii^.  Reg.  443). 

Field  &Deyo^  for  plaintiffs,  respondents, — Relied  on 
the  cases  cited  in  the  opinion  in  the  text,  and  Chatham 
National  Bank  v.  O'Brien  (6  Hun^  231),  and  distin- 
guished Prost  V.  Hotchkiss. 

By  the  Court. — ^Labbemobe,  J. — No  objection  was 
made  on  the  trial  to  the  jurisdiction  of  the  court.  But 
on  the  argument  of  the  appeal  it  was  urged  that  plain- 
tiff, as  assignee  in  bankruptcy,  could  not  maintain  this 
action  in  a  State  court.  Section  711  of  the  revised  stat- 
utes of  the  United  States  confers  upon  the  federal  courts 
exclusive  jurisdiction  of  all  matters  and  proceedings  in 
bankruptcy ;  but  this  is  not  a  proceeding  in  bank- 
ruptcy. The  act  to  declare  and  extend  the  powers  of 
executors,  assignees,  and  trustees,  and  protect  creditors 
from  fraud  {L.  1858,  ch.  314)  authorizes  an  assignee  of 
an  insolvent  for  the  benefit  of  creditors  to  disaffirm  and 
treat  as  void  all  transfers  made  of  any  estate  or  prop- 
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erty  in  fraud  of  the  rights  of  any  creditor  (3  Ji.  8.  p. 
226,  5th  Ed.). 

Onr  attention  has  been  called  to  the  case  of  Frost  v. 
Hotchkiss  (1  Abb.  New  Cas.  27;  S.  C,  14  BanJc.  Reg. 
443)  as  an  authority  upon  the  question  of  jurisdiction. 
There  the  suit  was  brought,  not  by  the  assignee,  but 
by  a  trustee  in  bankruptcy  (chosen  as  such  at  a  meet- 
ing of  the  creditors),*  to  recover  real  estate  conveyed 
by  the  bankrupt  to  his  wife  in  fraud  of  creditors.  The 
court  on  demurrer  held  that  the  State  court  had  no 
jurisdiction,  and  properly  so  held  ;  for  section  6,103  of 
the  revised  statutes  of  the  United  States,  in  pursuance 
of  which  such  trustee  was  chosen  expressly  declares 
that  the  winding  up  and  settlement  of  any  estate  under 
its  provisions  shall  be  deemed  to  be  proceedings  in 
bankruptcy.  The  sections  of  the  act  defining  the 
powers  and  duties  of  an  assignee  in  bankruptcy  do  not 
prohibit  a  suit  by  him  at  law  in  a  State  court  against 
a  party  whom  the  debtor  might  have  sued.  We  are  of 
opinion,  therefore,  that  plaintiff  had  legal  capacity  to 
sue  in  this  court  (Cook  v.  Whipple,  55  N.  T.  160). 

The  first  exception  taken  at  the  trial  was  to  the 
denial  of  the  motion  to  dismiss  the  complaint  on  the 
ground  that  no  cause  of  action  had  been  established. 
In  this  we  think  there  was  no  error.  The  statute  of 
frauds  expressly  declares  that  every  assignment  of 
goods  and  chattels  by  way  of  mortgage,  unless  accom- 
panied by  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession  of  the 
thing  mortgaged,  shall  be  presumed  to  be  fraudulent 
and  void  as  against  creditors  of  the  mortgagor,  and 
shall  be  conclusive  evidence  of  fraud  unless  it  shall  be 
made  to  appear  that  the  transaction  was  in  good  faith 
and  without  intent  to  defraud   (2  JEdm.  H.  8.  140, 

§  6;  Same  stat,  3  B.  8.  6th  ed.  p.  143).    The  unin- 

^-^-^^-     ,1,  ,1  ^.^ 

♦  Under  U.  8.  R.  8.  §§  5,046,  5,108. 
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terrapted  possession  and  disposal  of  the  mortgaged 
property  by  the  mortgagor  raised  the  statutory  pre- 
sumption of  fraud  as  to  the  validity  of  the  transaction ; 
and  it  was  the  province  of  the  jury  to  decide,  upon  the 
facts  and  circumstances  presented,  whether  or  not  the 
mortgage  was  made  in  good  faith  (Ford  v,  Williams, 
24  N.  T.  359). 

The  remaining  exceptions  as  to  the  judge's  charge 
and  refusals  to  charge  may  be  considered  under  one 
head.  The  jury  were  instructed  that  if  the  mortgage 
was  not  fraudulent  and  defendants  knew  of  the  sales 
of  lumber,  but  supposed  the  proceeds  were  to  be  ap- 
plied to  payment  of  their  debt,  they  were  entitled  to  a 
verdict.  Upon  facts  showing  the  converse  of  this  prop- 
osition the  plaintiff  would  be  entitled  to  a  verdict. 
The  charge  of  the  learned  judge  was  in  conformity 
with  the  law  as  settled  in  Gardner  v.  McEwen  (19  iV. 
r.  123) ;  Ford  v.  Williams  (24  Id.  369) ;  Conkling  v. 
Shelley  (28  Id.  363) ;  Miller  v.  Lockwood  (32  Id.  293) ; 
Frost  V.  Warren  (42  Id.  207).  There  was  nothing  said 
that  could  have  misled  the  jury,  and  no  valid  reason 
has  been  shown  for  disturbing  the  verdict. 

Judgment  affirmed,  with  costs. 


Defendants  appealed  to  the  court  of  appeals. 

Samuel  Hand^  for  the  appellants. 

R.  E.  Deyo^  for  respondents. 

Allen,  J. — A  creditor  at  large  cannot  assail  an 
assignment  or  other  transfer  of  proi)erty  by  the  debtor 
as  fraudulent  against  creditors,  but  must  first  establish 
his  debt  by  the  judgment  of  a  court  of  competent  juris- 
diction, and  either  acquire  a  lien  upon  the  specific 
property,  or  be  in  a  situation  to  perfect  a  lien,  and  sub- 
ject it  to  the  payment  of  his  judgment  upon  the  re- 
moval of  the  obstacle  presented  by  the  fraudulent 
assignment  or  transfer. 
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Every  assignment  or  conveyance  of  property  with 
intent  to  hinder,  delay,  or  defraud  creditors,  is  void  as 
against  creditors,  not  only  at  common  law  but  by 
statute,  and  every  conveyance  or  transfer  of  chattels 
not  followed  by  an  actual  and  continued  change  of  pos- 
session, is  presumed  to  be  fraudulent  as  against  credi- 
tors, and  such  want  of  change  of  possession  is  conclu- 
sive evidence  of  fraud,  unless  it  be  shown  that  the  same 
was  not  made  with  intent  to  defraud.  The  term 
"  creditors,"  as  used  in  the  statute,  includes  all  per- 
sons who  are  creditors  of  the  vendor  or  assignor  at  any 
time,  whilst  the  goods  remain  in  his  possession,  or 
under  his  control  (2  R.  S.  136,  §§  6,  6).  A  creditor  by 
simple  contract  is  within  the  protection  of  the  statute 
as  much  as  a  creditor  by  judgment ;  but  until  he  has  a 
jadgment  and  a  lien,  or  a  right  to  a  lien,  upon  the  specific 
property,  he  is  not  in  a  condition  to  assert  his  rights 
by  action  as  a  creditor  (Geery  v.  Geery,  63  iT.  T.  256 ; 
Prisbee  v.  Thayer,  25  TT.  S.  396).  The  plaintiff,  as 
assignee  in  bankruptcy,  represents  the  whole  body  of 
creditors,  and  may  in  their  behalf  impeach  a  convey- 
ance of  property  by  the  bankrupt  as  fraudulent, 
wherever  the  creditors  might  or  could  by  any  process 
acquire  the  right  to  contest  its  validity. 

By  the  statute  of  this  State  {Laws  of  1858,  c. 
314),  any  executor,  administrator,  assignee  or  other 
trustee  of  an  estate  or  the  property  and  effects  of  an 
individual,  may,  for  the  benefit  of  creditors  or  others 
interested  in  the  estate  or  property  so  held  in  trust, 
disaffirm  and  treat  as  void  all  transfers  in  fraud  of  the 
rights  of  any  creditors  or  others  interested  and  main- 
tain all  necessary  actions  for  that  purpose.  This  act, 
conferring  special  authority  for  the  benefit  of  creditors, 
dispenses  with  the  necessity  of  any  special  or  other 
lien  in  behalf  of  individual  creditors.  The  act  is  not 
for  the  enforcement  of  si)ecific  liens  for  the  benefit  of 
individual  creditors.      No  statute  was  necessary  for 
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that  purpose,  as  each  creditor  having  snch  lien  conld 
vindicate  his  rights  under  the  law  as  before  adminis- 
tered. This  act  gave  a  new  remedy  in  favor  of  credi- 
tors at  large,  by  giving  to  an.  assignee  or  trustee  for 
their  benefit  a  statutory  right  to  property  conveyed  in 
fraud  of  creditors,  and  this  statutory  right  took  the 
place  of  the  specific  lien  of  individual  creditors  re- 
quired by  law  as  a  condition  of  their  right  to  contest 
the  validity  of  the  transfers.  The  bankrupt  law  of 
the  United  States  in  express  terms  vests  in  the  assignee 
all  property  coveyed  by  the  bankrupt  in  fraud  of  credi- 
tors, and  thus  gives  him  a  title  to  all  property  so  con- 
veyed, and  supersedes  the  necessity  of  a  judgment  and 
execution  lien  in  favor  of  any  or  all  the  individual 
creditors  (Bankrupt  Act,  §  14  ;  U.  8.  JR.  8.  §5,046).  The 
policy  of  the  bankrupt  law  is  to  secure  an  equal  dis- 
tribution of  all  the  property  of  the  bankrupt  among 
his  creditors,  and  this  object  would  be  defeated  if  a 
fraudulent  assignor  could  set  the  fraudulent  assignee 
at  defiance,  and  a  fraudulent  conveyance  not  be  con- 
tested by  the  assignee.  Creditors  could  not  well  do  it 
after  a  decree  in  bankruptcy.  They  would  be  practi- 
cally remediless.  The  bankrdpt  court  would  be  a 
place  of  ref nge  for  every  debtor  who  had  fraudulently 
disposed  of  his  property,  and  the  bankrupt  act  a  per- 
fect shield  for  fraud.  The  assignee  represents  the 
creditor's  rights  without  the  technical  obstructions  to 
the  enforcement  of  those  rights  by  a  creditor  at  large. 
It  was  held  by  the  late  Judge  Hall,  of  the  northern 
district  of  New  York,  that  the  assignee,  represented  the 
whole  body  of  creditoi's,  and  that  it  was  his  right  and 
duty  to  contest  the  validity  of  any  mortgage  by  which 
one  creditor  had  obtained  a  preference  over  another 
{In  re  Metzger,  2  Bank.  Reg.  355). 

The  same  principle  was  asserted  by  Chase,  Ch.  J., 
in  the  circuit  court  of  Virginia,  in  Wynne  Case  (4  Id. 


ABBOTT'S    NEW   CASES.  193 

* 

Southard  e.  Pinckney. 

23),  and  by  Judge  Cubtis,  in  Carr  v.  Hilton  (1  Curtis^ 
230). 

The  latter  judge  says :  "A  fraudulent  conveyance 
is  no  effectual  conveyance,  as  against  the  interest  to  be 
defrauded.  This  interest  the  assignee  represents,  so  far 
as  respects  all  creditors  who  prove  their  claims." 

In  Collins'  Case  (12  BlMchf.  548),  fraud  was  not 
alleged.  The  validity  of  the  chattel  mortgage  was 
contested  upon  the  sole  ground  that  it  had  not  been 
filed  as  required  by  law,  and  Judge  Hunt  held  that 
within  the  terms  of  the  act  none  but  creditors  who  had, 
by  judgment  and  execution,  obtained  a  specific  lien  on 
the  thing  mortgaged,  or  subsequent  purchasers  or 
mortgagees  in  good  faith,  could  attack  the  mortgage, 
for  the  reason  alleged,  and  that  the  assignee  was  not 
within  the  benefits  of  the  statute.  The  reasoning  of 
the  learned  judge,  it  must  be  conceded,  would  apply  to 
a  mortgage  alleged  to  be  fraudulent  in  fact ;  but  in  fol- 
lowing it  as  an  authority,  we  think  the.  principle 
should  not  be  extended  so  as  to  prove  a  shield  to  actual 
fraud.  The  non-compliance  with  a  statute,  merely 
imposing  a  new  condition  to  the  validity  of  chattel 
mortgages,  for  the  protection  of  the  particular  classes 
mentioned,  and  not  involving  the  question  of  fraud  or 
fraudulent  intent,  may  well  be  restricted  in  its  opera- 
tion to  the  individuals  for  whose  immediate  protection 
it  was  passed.  Upon  sound  reason,  the  policy  of  the 
law,  as  well  as  the  authorities  quoted,  and  others  that 
might  be  referred  to,  there  can  be  no  doubt,  we  think, 
that  the  plaintiff,  as  assignee,  has  a  right  of  action  for 
property  conveyed  by  the  bankrupt  in  fraud  of  his 
creditors,  although  none  of  the  creditors  have  acquired 
a  specific  lien. 

It  is  not  such  liens  or  any  particular  interest  in  the 
property,  or  an  interest  for  the  benefit  of  any  one  cred- 
itor or  class  of  creditors,  that  is  vested  in  the  assignee, 
but  the  entire  property  fraudulently  transferred,  and 
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for  the  benefit  of  all  the  creditors.  The  assignee  takes 
title,  not  under  any  claim  of  right  existing  in  the  cred- 
itors, bat  nnder  the  statute,  and  that  right  he  may  as- 
sert by  action,  although  no  individual  creditor,  or  all 
the  creditors  combined,  could  have  a  standing  in  court 
to  challenge  the  conveyance. 

The  case  was  not  submitted  to  the  jury  upon  the 
presumption  of  fraud,  arising  from  the  want  of  a  change 
in  the  possession.  There  was  no  such  change,  and  the 
presumption  by  statute  was,  that  the  mortgage  was 
fraudulent  and  void  for  that  reason,  and  such  pre- 
sumption was  conclusive  unless  the  defendants  satisfied 
the  jury  by  evidence  that  it  was  not  made  with  intent 
to  defraud,  and  such  would  have  been  the  proper  in- 
struction to  the  jury  if  that  had  been  the  only  circum- 
stance relied  upon  to  impeach  the  transfer  (2  B.  8. 
136,  §  6). 

Evidence  was  given  that  from  the  time  of  making 
the  mortgage  to  the  defendants,  the  mortgagor  con- 
tinued to  deal  with  the  mortgaged  property,  consisting 
chiefly  of  lumber  materials,  in  which  he  was  a  dealer, 
as  he  had  been  accustomed  to  do,  buying  and  selling  as 
opportunity  offered,  and  using  the  proceeds  of  his  sales 
to  meet  his  liabilities,  and  in  the  prosecution  of  his 
business  in  all  respects  as  if  no  mortgage  was  in  exis- 
tence, and  there  was  evidence  tending  to  prove  that 
business  was  thus  carried  on,  and  the  mortgaged  prop- 
erty dealt  with  and  sold  by  the  permission  of  the  de- 
fendants. This,  with  the  other  facts,  of  which  there 
was  also  evidence  that  the  defendants  had,  from  the 
time  of  making  the  mortgage  for  several  months  there- 
after employed  a  Mr.  Brown  in  and  about  the  business 
of  the  lumber  yard  of  the  mortgagor,  acting  with  and 
tinder  him,  to  look  after  their  interests,  and  that  the 
mortgages  were  made  to  secure  advances,  to  enable  the 
mortgagor  to  continue  his  business,  made  it  a  question 
for  the  jury  whether  this  continued  dealing  with,  and 
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sales  of  the  mortgaged  lamber  was  not  in  pursuance  of 
an  arrangement  between  the  parties  contemporaneous 
with  the  giving  of  the  mortgage,  that  the  mortgagor 
should  continue  his  dealings  with  and  sales  of  lumber 
as  before,  notwithstanding  the  mortgage.  That  ques- 
tion was  submitted  to  the  jury,  and  they  have  found 
the  arrangement  as  suggested. 

The  instruction  to  the  jury  upon  which  the  case 
hinged,  as  explained  and  qualified  upon  a  recalling  of 
the  jury  for  such  explanation,  and  to  avoid  a  misap- 
prehension, was,  that  if  they  found  that  it  was  the 
understanding  of  these  parties  at  the  time  the  mort- 
gage was  made,  that  Mr.  Decker,  the  mortgagor,  was  to 
go  on  and  sell  part  of  this  stock  and  use  the  money 
generally  in  his  business,  that  was  fraudulent  in  law. 
The  charge  was  equally  explicit,  that  unless  they 
found  such  to  have  been  the  understanding,  and  the 
sales  had,  in  fact,  been  made  without  the  knowledge 
or  assent  of  the  defendants,  they  would  be  entitled  to 
a  verdict.  There  was  no  error  in  charging  the  jury 
that  the  understanding  referred  to  might  be  inferred  if 
the  defendants  had  permitted  the  sales  to  be  made  as 
alleged.  It  is  the  province  of  the  jury  to  make  all 
necessary  inferences  from  the  facts  proved,  and  the 
existence  of  the  arrangement  and  understanding  was  a 
material  and  necessary  inference  from  the  undisputed 
facts. 

The  question  then  is,  did  the  arrangement,  if  made 
as  alleged,  and  carried  out  by  the  permitted  sales  of 
and  dealing  with  the  mortgaged  property,  necessarily 
invalidate  the  mortgage?  Did  it  conclusively  prove 
that  the  mortgage  was  fraudulent  in  law ;  that  is,  so 
conclusively  establish  the  fraud  that  a  verdict  of  the 
jury  to  the  contrary  would  have  been  set  aside  as 
against  evidence  ?  Such  an  arrangement  is  incompati- 
ble with  a  mortgage  designed  only  as  security  to  the 
mortgagee.    The  dealing  with  the  mortgaged  property 
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as  merchandise  by  the  mortgagor,  and  the  sale  of  the 
same  in  the  ordinary  course  of  business  as  a  merchant, 
with  the  consent  of  the  mortgagee,  necessarily  destroys 
the  value  of  the  mortgage  as  a  security,  and  makes  it 
only  available,  if  for  any  purpose,  so  long  as  this 
arrangement  and  dealing  continues  to  protect  the  prop- 
erty from  creditors  and  secure  it  to  the  mortgagor. 
Such  a  transaction  is  necessarily  fraudulent.  It  hin- 
ders and  delays  other  creditors  without  securing  the 
application  of  the  property  or  its  avails  to  the  pay- 
ment of  the  mortgage  debt. 

In  Frost  v.  Warren,  42  iT.  T.  204,  it  was  held  that 
the  fact  that  the  mortgagor  continued  to  sell  the  mort- 
gaged property,  consisting  of  goods  in  a  store  with  the 
knowledge  of  the  mortgagee  in  the  absence  of  proof, 
that  this  was  pursuant  to  an  agreement  between  the 
parties,  did  not  render  the  mortgage  fraudulent  in  law 
as  against  other  creditors,  clearly  implying  that  such 
an  agreement,  and  a  selling  of  the  goods  in  pursuance 
of  it,  would  constitute  fraud  in  law,  that  is,  be  conclu- 
sive evidence  of  fraud.  Here  the  jury  have  found  the 
agreement  upon  evidence  that  could  warrant  no  other 
conclusion.  Advances  made  to  enable  the  mortgagor 
to  continue  his  business  as  a  dealer  in  lumber,  the 
entire  stock  of  the  dealer  mortgaged  to  secure  the 
advances,  an  agent  of  the  mortgagees  designated  and 
appointed  to  supervise  the  business  and  watch  their 
interests,  sales  continued  by  the  mortgagor  as  before, 
and  the  avails  used  by  him  for  his  support,  and  as  bis 
wants  and  business  calls  demanded,  and  this  continned 
for  a  full  year,  the  mortgagee  receiving  not  the  avails 
of  the  mortgaged  lumber,  but  such  moneys  as  the 
mortgagor  could  spare  from  the  general  business,— all 
point  to  but  one  conclusion,  that  this  was  in  pursuance 
of  an  agreement  between  the  parties,  cotemporaneous 
with  the  mortgage.  Such  an  arrangement,  included  in 
and  making  a  part  of  the  written  instrument  of  mort- 
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gage,  would  clearly  invalidate  it  as  fraudalent  in  law  as 
that  term  is  understood ;  that  is,  would  be  conclusive 
evidence  of  fraud  in  fact,  and  would  be  so  held  by  the 
court  as  matter  of  law.  This  was  decided  in  Edgell  v. 
Hart,  5  Seld.  213.  Whether  the  agreement  is  in  or 
cat  of  the  mortgage,  whether  verbal  or  in  writing,  can 
make  no  difference  in  principle.  Its  effect  as  charac- 
terizing the  transaction  would  be  the  same.  The  differ- 
ence in  the  modes  of  proving  the  agreement  cannot 
take  the  sting  out  of  the  fact  and  render  it  harmless. 
If  it  is  satisfactorily  established,  the  result  upon  the 
secnrity  must  be  the  same. 

It  is  the  fact  that  such  an  agreement  has  been  made 
and  acted  upon,  that  in  law  condemns  the  security,  and 
not  the  fact  that  it  is  proved  by  the  instrument  of  such 
suretyship,  instead  of  by  parol  or  in  some  other  way. 
This  qaestion  is  considered  by  Judge  Denio  in  Gard- 
ner V.  McEwen  (19  If.  T.  123),  and  by  Judges  Grover 
and  Woodruff  in  Russell  v.  Winne  (37  N.  T.  591), 
and  although  not  expressly  decided  in  either  case,  it 
is  very  conclusively  shown,  by  the  reasoning  of  those 
learned  judges,  that  an  agreement,  by  which  the  mort- 
gagee is  permitted  to  deal  with  the  mortgaged  property 
outside  of  the  mortgage,  and  proved  by  parol,  is 
equally  fatal  to  the  security,  as  if  made  a  part  of  the 
written  mortgage. 

The  judge  presiding  at  the  trial  of  this  action 
adopted  the  principle  adjudged  in  Edgell  v.  Hart,  and 
applied  it  to  an  agreement  proved  by  evidence  aliunde 
the  mortgage  in  accordance  with  the  views  of  the 
judges  named.  We  are  of  the  opinion  that  the  correct 
rule  was  applied,  and  that  there  was  no  error  of  which 
the  defendants  can  complain,  in  the  submission  of  the 
case  to  the  jury. 

[Remarks  on  a  claim  not  necessary  to  notice  are 
omitted.] 


198  ABBOTT'S    NEW    CASES. 

Hall  o.  Ditson. 

The  jadgment  must  be  aflbmed. 

All  the  judges  concurred,  except  Andrews,  J.,  who 
was  absent. 


HALL  V.  DITSON. 

iT.   T,  Supreme  Courts  Mr  si  Department;  Special 

Termj  Marchj  1878. 

UsTTBY. — Chattel  Mobtoagb. 

The  rale  that  equity  will  not  allow  a  mortgagee  to  clog  the  equity  of 
redemption  with  any  bye  agreement, — stated. 

The  simultaneousness  of  two  agreements  between  the  same  parties  u 
not  alone  enough  to  bring  a  case  within  the  rule. 

The  owner  of  musical  compositions  and  the  plates  for  printing  them 
mortgaged  the  plates  and  assigned  the  copyrights  to  a  creditor  to 
secure  the  debt  and  new  advances  and  interest,  and  with  an  agree- 
ment  that  the  creditors  should  do  all  the  mortgagor's  printing  and 
receive  one-half  the  profits  of  all  the  music  they  should  print,  over 
and  above  the  cost  of  printing  and  materials. 

Heldf  that  the  contract,  being  freely  made,  was  neither  unconsdon- 
able  nor  usurious. 

It  would  not  necessarily  be  usurious  even  if  made  as  a  condition  of 
the  loan. 

What  is  evidence  of  fairness  or  unfairaess  in  the  conduct  of  an 
auction  sale  of  plates  and  copyrights,  in  which  many  persons  are 
interested. 

An  auction  sale  of  chattels,  duly  made  by  virtue  of  a  mortgage,  ex- 
tinguishes the  equity  of  redemption,  although  they  are  bought  in 
by  the  mortgagee. 

If  the  mortgage  has  become  absolute  by  lapse  of  time  and  default, 
the  mortgagor  must  make  a  tender  before  commencing  an  action  to 
redeem.    An  offer  in  pleading  is  not  enough. 

Where  the  court  did  not  sustain  any  part  of  the  plaintiff's  demand  for 
relief,  they  refused  to  pass  on  any  questions  arising  between  co- 
defendants. 

Action  for  an  accounting  and  other  relief.    Trial  by 
the  court. 

This  action  was  brought  by  Thomas  J.  Hall,  as 
surviving  partner  of  William  Hall,  deceased,  against 


ABBOTT'S    NEW   CASES.  199 


Hall  9.  Ditson. 


Oliver  Ditson,  John  C.  Haynes  and  Charles  H.  Ditson, 
composing  the  firm  of  Oliver  Ditson  &  Co.,  the  execu- 
tors of  William  Hall,  and  others,  to  obtain  a  resale  of 
mortgaged  personal  property  of  the  firm  of  William 
Hall  &  Son,  on  the  ground  that  the  same  had  been 
fraudulently  sold  by  the  defendants,  Ditson  &  Co., 
also  for  an  accounting  and  other  relief. 

The  material  facts  out  of  which  the  action  arose  are 
as  follows :  Prior  to  May  5,  1862,  William  Hall  and 
James  F.  Hall  composed  the  firm  of  William  Hall  & 
Son,  and  carried  on  the  business  of  publishers  of,  and 
dealers  in,  musical  compositions.  On  that  date  said 
firm  was  dissolved,  and  William  Hall  was  made  liquid- 
ating partner,  and  carried  on  the  business  alone  until 
February  1,  1866,  when  he  received  Thomas  J.  Hall  as 
a  partner,  and  a  new  firm  of  William  Hall  &  Son  was 
formed.  Each  of  the  aforesaid  firms  became  the  owner 
of  great  numbers  of  copyrights  for  musical  composi- 
tions. 

About  December  19,  1871,  the  said  firm  of  William 
Hall  &  Son  gave  their  bond  for  $10,000  to  one  William 
A.  Pond  for  money  loaned  by  him,  and  also,  to  secure 
the  same,  a  chattel  mortgage  on  the  plates  and  copy- 
rights of  certain  musical  compositions,  which  copy- 
rights were  also  at  the  same  time  duly  assigned  to  said 
Pond.  Near  the  time  that  this  mortgage  was  made, 
but  subsequent  thereto,  William  Hall  &  Son  made  an 
agreement  with  said  Pond  to  print  their  musical  com- 
positions and  share  the  profits. 

On  December,  1872,  the  aforesaid  firm  made  another 
mortgage  for  $7,678.78  on  the  same  chattels,  to  Ed- 
ward A.  Morrison,  payable  on  demand. 

On  January  10,  1874,  the  same  firm  made  still 
another  mottgage  on  the  same  property  for  $7,048.39 
toO.  Ditson  &  Co.,  which  said  sum  was  composed  of 
cash  advances  to  the  former  by  the  latter,  and  a 
balance  of  account  for  merchandise.   On  the  same  day, 
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William  A.  Pond,  who  had  been  pressing  William 
Hall  &  Son  for  payment  of  his  mortgage,  assigned  it 
to  said  O.  Ditson  &  Co.,  who  paid  the  full  amount  and 
value  thereof.  At  the  same  time  said  Pond  assigned 
to  O.  Ditson  &  Co.,  all  his  right,  title  and  interest  in 
the  said  copyrights  assigned  to  him  as  above  stated. 

Upon  the  same  day  as  the  execution  of  the  mort- 
gage to  Ditson  &  Co.,  but  after  said  bond  and  mort- 
gage had  been  executed  and  delivered,  and  the  Pond 
mortgage  assigned,  and  all  the  money  and  considera- 
tion for  both  bonds  and  mortgages  paid,  and  after 
Ditson  &  Co.  had  given  the  said  firm  the  option  to 
enter  into  it  or  not,  as  they  might  choose,  the  latter 
made  an  agreement  with  the  former  to  do  their  print- 
ing, similar  to  the  one  they  had  formerly  made  with 
Pond. 

After  this  agreement  had  been  executed  and  deliv- 
ered, Ditson  &  Co.  unconditionally  offered  to  surrender 
and  give  it  up,  but  Hall  &  Son  voluntarily  refused  the 
offer,  and  requested  that  the  agreement  should  stand, 
and  its  provisions  be  carried  out. 

William  Hall,  the  senior  member  of  the  firm,  died 
in  May,  1874,  and  the  plaintiff,  Thomas  J.  Hall,  car- 
ried on  the  business  as  surviving  partner. 

In  February,  1873,  the  aforesaid  Edward  A.  Morri- 
son assigned  his  said  bond  and  mortgage  to  O.  Ditson 
&  Co.,  who  paid  therefor  the  amount  then  due  thereon. 

On  or  about  December,  1876,  and  shortly  before  the 
aforesaid  bonds  and  mortgages,  the  payment  of  which 
had  been  extended  from  time  to  time,  became  due, 
Ditson  &  Co.,  and  the  plaintiff,  as  surviving  partner  of 
William  Hall  &  Son,  settled  and  adjusted  all  the 
claims,  accounts  and  demands  existing  between  them, 
and  found  and  agreed  upon  the  sum  of  $22,474  as  due 
from  the  plaintiff,  and  adjusted  it  by  the  plaintiff 
agreeing  for  himself,  and  as  survivor  of  William  Hall 
&  Son,  to  pay,  and  Ditson  &  Co.  agreed  to  accept  in 
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foil  satisfaction  of  such  balance  due,  the  sum  of 
$21,000  before  January  8,  1877,  and  satisfy  their  liens 
and  claims. 

After  the  said  bonds  and  mortgages  became  due, 
said  plaintiff  not  having  paid  the  $21,000,  according  to 
agreement,  and  the  said  mortgages  not  having  been 
paid,  0.  Ditson  &  Co.  took  possession  of  the  property 
and  advertised  and  sold  the  same  at  public  auction  in 
the  city  of  New  York,  the  plaintiff,  as  surviving  part- 
ner of  William  Hall  &  Son,  having  agreed  in  writing 
to  such  sale  in  case  he  should  fail  to  pay  the  $21,000  as 
aforesaid.  The  sale  was  found  to  have  been  honestly 
and  fairly  made  by  Ditson  &  Co.,  who  bought  the 
property  for  $10,000. 

At  the  sale  Thomas  J.  Hall  put  forward  a  claim  of 
his  wife  to  a  portion  of  the  property  :  the  defendant, 
James  P.  Hall,  interposed  a  claim  of  one-half  interest 
in  a  large  but  undefined  share  of  the  copyrights  :  one 
of  the  executors  objected  to  the  sale,  stating  that  it 
was  illegal  because  he  had  not  received  notice  thereof, 
&c. :  and  the  attorney  of  Thomas  J.  Hall,  not  only 
representing  the  latter,  but  also  the  alleged  owner  of  a 
previous  mortgage  of  $6,000  and  interest  since  1870, 
stated  that  that  mortgage  covered  the  property,  and  it 
would  be  enforced  against  any  one  who  should  pur- 
chase the  property. 

There  was  no  tender  of  payment  made  before  bring- 
ing this  suit,  but  in  the  complaint  the  plaintiff  offered 
to  pay  the  expenses  of  a  resale  and  the  amount  found 
due  upon  the  said  mortgages  upon  an  accounting. 

Other  material  facts  sufficiently  appear  in  the 
opinion. 

Algernon  8.  Sullivan  and  Robert  L.  Fowler  {SuUi- 
vaTU  Kohhe  &  Fowler^  attorneys),  for  plaintiff. — This 
action  is  properly  brought  for  an  account  (Pratt  v. 
Stiles,  17  Bow.  Pr.  222 ;  Parker  v.  Alcock,  Younge^  369 ; 
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Bloxham  v.  Pell,  cited  2  Wm.  Blacks.  999).  This  is  an 
action  to  redeem  {Fisher  on  Law  of  Mori.  73 ;  Cholmley 
V.  Countess  of  Oxford,  2  Atk.  267 ;  Palk  v.  Clinton,  12 
Ves.  63 ;  Hasbrouck  v.  Vandervoort,  4  Saridf.  78 ; 
Kemp  «.  Westbrook,  1  Yes.  St.  278 ;  2  Stmy  Eq. 
1032).  All  the  defendants  are  necessary  parties  {Coote 
on  Mort.  637 ;  Osboum  v.  Fallows,  1  Ittiss.  &  Mylne^ 
741 ;  Henly  v.  Stone,  3  Beav.  Ch.  365 ;  Cholmondeley 
X.  Clinton,  4  Bligh,  1 ;  Code  qf  Pro.  %%  118,  274 ;  Code 
qf  Civ.  Pro.  %%  44!7, 1204).  A  chattel  mortgage  is  not  a 
bill  of  sale  on  condition,  but  a  mere  collateral  security 
(Hall  V.  Sampson,  35  iT.  T.  274 ;  Charter  v.  Stevens,  3 
Den.  33  ;  Pulver  v.  Richardson,  3  Sup^m  Ct.  436) ;  and 
a  mortgagee  of  chattels  is  bound  to  sell  in  order  to 
foreclose  the  equity  of  redemption  (Patchin  t>.  Pierce, 
12  Wend.  63 ;  Pratt  v.  Stiles,  17  Hem.  Pr.  221).  The 
old  doctrine  of  forfeiture  after  the  law  day  no  longer 
exists  (People,  use  of  Parrington,  t).  Bristol,  3  Lav) 
and  Eq.  Rep.  No.  7,  p.  196 ;  Hulsen  v.  Walter,  34 
How.  Pr.  388).  Where  a  chattel  mortgagee  is  a  pur- 
chaser of  mortgaged  chattels,  he  remains  a  trustee,  and 
the  equity  of  redemption  is  not  cut  oflf  (Pulver  v, 
Richardson,  supra) ;  and  the  mortgagor  is  entitled  to 
a  resale  and  for  a  decree  that  he  may  redeem  {Slory 
Eq.  Jut.  1062 ;  2  Mass.  Cir.  Ct.  244,  261).  The  mort- 
gagee should  not  take  possession  of  property  and 
greatly  enhance  its  value  before  sale  (Mickles  t. 
Dillaye,  17  N.  T.  84).  Ditson  &  Co.,  having  a  share  of 
profits,  are  partners  as  to  outside  creditors  {CoU.  en 
Partn.  43;  Exp.  Hamper,  17  Ves.  42).  The  court 
will  not  allow  the  mortgagee  to  clog  the  equity  of  re- 
demption vTith  any  bye  agreement  (Jennings  v.  Ward, 
2  Vern.  520),  nor  to  enter  into  any  oppressive  agree- 
ment at  time  of  execution  of  loan  (Price  v.  Perrie,  2 
Free.  258 ;  Willett  v.  Winnell,  1  Vern.  488 ;  Bowen  a. 
Edwards,  1  Ch.  222 ;  Thomhill  v.  Evans,  2  Atk.  330). 
The  mortgaged  property  must  be  disposed  of  at  a  fair 
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sale  (Case  v.  Boughton,  11  Wend.  106).  The  surviving 
partner  lias  exclusive  control  of  the  x)artnership  prop- 
erty only  for  such  pui-poses  as  closing  up  the  business, 
and  matters  in  course  of  liquidation  (Evans  v.  Evans,  9 
Paige  Ch.  180 ;  Matheson  v.  Pield,3  jBo6<.  47 ;  Loeschigk 
V.  Addison,  4  Abb.  Pr.  N.  8.  214) ;  and  it  is  not  true 
that  in  all  cases  a  survivor  alone  has  power  to  avoid 
partnership  contracts ;  the  test  being,  was  it  partnership 
property  at  the  death  of  the  deceased  partner  \  (Daby 
V.  Ericsson,  45  N.  Y.  786 ;  Story  on  Part.  346).  It  is 
too  hXe  for  objection  to  the  trial  on  the  issues  (Fonda 
t.  Sage,  46  Barb.  109).  An  account  rendered  is  not 
conclusive  on  the  parties  (Stenton  v.  Jerome,  54  N.  T. 
480 ;  Champion  v.  Joslyn,  44  Id.  663 ;  Manhattan  Co. 
t.  Lydig,  4  Johns.  dTJ  ;  Hutchinson  7).  Market  Bank  of 
Troy,  48  Barb.  302 ;  Kock  v.  Bonitz,  4  Daly,  117). 
This  case  is  precisely  analogous  to  a  partition  (Bo- 
gardus  v.  Parker,  7  How.  Pr.  305 ;  DanieVs  Ch.  Pr. 
190).  The  executors  are  necessary  parties  (William- 
son V.  Field,  2  8anc(f.  Ch.  533). 

Era^tus  Cook  {Estes  &  Barnard^  attorneys),  for 
defendant,  Ditson  &  Co. 

Charles  W.  Sanford,  for  executors  of  William  Hall. 
Edward  Paiterson,  for  James  F.  Hall. 

Van  Vokst,  J.— The  plaintiff  claims  that  the  print- 
ing contract,  bearing  even  date  with  the  chattel  mort- 
gage executed  by  Hall  &  Son  to  the  defendants,  Ditson 
&  Co.,  was  a  hard  and  unconscionable  agreement  and 
a  clog  upon  the  mortgage.  He  does  not,  however, 
urge  that  the  transaction  was  usurious. 

The  executors,  &o.,  of  the  last  will  of  William 
HaU,  deceased,  who  are  made  defendants,  by  their 
answer  interpose  a  claim  that  the  mortgage  was 
usurious  in  its  inception,  the  usury  growing  out  of  the 
advantage  gained   by  the   mortgagees   through   the 
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printing  contract,  which  it  is  claimed  was  part  and 
parcel  of  the  transaction  through  which  the  moneys 
were  loaned,  for  the  security  of  which  the  chattel 
mortgage  was  in  part  made,  and  that  the  printing  con- 
tract was  exacted  by  the  mortgagees  and  yielded  by  the 
mortgagors,  and  that  the  transaction  was  designed  to 
secure  to  the  mortgagees  an  advantage  in  the  way  of 
gain  over  and  above  the  legal  interest  they  would 
realize  on  the  loan  and  forbearance  of  the  money 
advanced  and  secured  by  the  mortgage.  These  defend- 
ants also  claim  that  the  vice  of  usury  enters  into  the 
Pond  mortgage,  which  was  assigned  to  Ditson  &  Co.  at 
the  time  the  mortgage  and  printing  contract  above- 
mentioned  were  made  and  delivered. 

The  plaintiff  claims  that  the  agreement  should  be 
set  aside  as  unconscionable  ;  the  executors  claim  that 
the  mortgages  are  void  for  usury. 

Equity  will  not,  as  is  urged  by  the  learned  counsel 
for  the  plaintiffs,  allow  a  mortgagee  to  clog  the  equity 
of  redemption  with  any  bye  agreement,  and  will  not 
uphold  any  oppressive  arrangement  or  advantage 
exacted  by  the  mortgagee  at  the  time  of  the  loan  of 
money. 

But  a  careful  consideration  of  the  evidence  fails  to 
disclose  anything  in  the  circumstances  under  which 
the  printing  contract  was  executed  hard  or  unconscion- 
able on  the  part  of  Ditson  &  Co.,  or  anything  in  a  true 
sense  unfair  or  inequitable  in  the  arrangement,  even 
though  it  be  considered  as  standing  by  itself  apart 
from  the  mortgage.  It  was  not  so  regarded  at  the 
time,  nor  have  subsequent  events  demonstrated  it  to 
be  such.  Carried  out  according  to  its  true  intent,  the 
printing  contract  secured  rights  and  interests  of  mutual 
advantage. 

A  similar  agreement  had  been  made  by  Hall  &  Son 
with  William  A.  Pond  in  December,  1871,  on  an 
occasion  when  they  borrowed  money  from  him.    No 
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complaint  appears  to  have  been  made  at  any  time 
that  such  agreement  was  hard  or  unfair  in  its  terms  or 
operation,  or  that  Pond  had  secured  thereby  any 
unfair  advantage  or  disproportionate  gain. 

The  fact  that  Hall  &  Son  were  willing,  under  the 
circumstances  disclosed  by  the  evidence,  freely  and  of 
their  own  accord,  to  enter  into  a  similar  arrangement 
with  Ditson  &  Co.,  would  indicate  that  the  arrange- 
ment was  by  them  regarded  as  favorable  to  their  in- 
terests. 

The  evidence  does  indeed  justify  the  conclusion 
that  the  agreement  for  the  loan  of  money  by  Ditson  & 
Co.,  and  the  postponement  of  the  payment  of  their 
existing  claim  against  Hall  &  Son,  the  payment  of 
which  was  to  be  secured  by  a  chattel  mortgage  on  the 
music  plates  and  copyrights,  was  made  at  the  same 
time  when  the  terms  of  the  printing  contract  were 
agreed  upon. 

In  one  sense  they  were  truly  part  and  parcel  of  one 
general  arrangement,  and  were  in  the  end  formally  put 
in  shape  on  the  same  occasion  at  the  office  of  Messrs. 
£stes  &  Barnard. 

Yet  under  the  evidence  I  cannot  say  that  they  were 
absolutely  and  unqualifiedly  dependent  the  one  on  the 
other.  It  may  well  be  that  the  fact  that  the  printing 
contract  was  also  tendered  and  to  be  executed,  was  a 
controlling  reason  inducing  Ditson  &  Co.  to  agree  to 
make  the  loan  and  postpone  payment,  and  to  take  up 
the  Pond  and  Morrison  mortgages.  But,  in  the  end, 
after  the  Pond  and  Morrison  mortgages  had  been 
assigned  and  the  money  paid  therefor,  and  the  mort- 
gage to  Ditson  &  Co.  had  been  executed  by  Hall  & 
Son,  the  option  was  distinctly  and  unqualifiedly  left 
with  them  as  to  whether  they  would  execute  the 
printing  contract,  and  they  without  hesitation  con- 
cluded to  do  so. 

It  is  suggested  by  plaintiff's  counsel,  that  the  offer 
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to  abandon  the  printing  contract  at  this  time,  made  by 
Ditson  &  Co.,  was  neither  sincere  nor  honest.  I  do 
not  know  that  we  are  justified  in  detracting  from  the 
offer  made  by  Ditson  &  Co.,  the  elements  of  sincerity 
and  honesty.  In  making  the  offer,  Ditson  &  Go.  may 
have  supposed  that  Hall  &  Son  would  not  withdraw, 
but  that  they  would  be  still  willing,  and  X)erhaps  claim 
that  the  printing  contract  should  be  made  and  that 
they  should  assume  the  responsibility  of  making 
advances  under  it.  I  think  that  the  speech  and  acts 
of  parties  are  entitled  to  be  considered  as  springing 
from  good  and  honest  motives  when  the  facts  and  cir- 
cumstances do  not  establish  the  contrary,  and  that 
parties  mean  what  they  say.  But  the  fact  that  Ditson 
&  Co.  then  expressed  a  willingness  to  give  up  the 
printing  contract  is  distinctly  proven,  and  strips  the 
transaction  of  that  hardness  and  severity  which  is 
sought  to  be  impressed  on  it,  if  there  be  in  fact  any 
thing  inequitable  in  its  terms.  There  was  a  locus 
penitenticB  for  Hall  &  Son,  and  the  option  was  ten- 
dered them  of  withdrawing  from  that  part  of  the 
agreement. 

That  they  then  expressed  a  desire  for  the  contract 
is  well  established  by  the  evidence,  and  they  freely 
made  it.  There  is  a  fair  inference  to  be  drawn  from 
the  evidence  that  it  was  for  the  real  advantage  of  Hall 
&  Son  that  the  printing  contract  with  Ditson  &  Co. 
should  be  made.  Hall  &  Son  were  in  straightened 
circumstances ;  they  had  not  the  means  at  hand  to 
carry  on  the  work  of  printing  promptly.  They  were 
then  largely  in  arrear  to  the  printer  for  work  thereto- 
fore done,  and  encountered  difficulty  in  discharging 
the  obligation,  and  further  work  was  to  be  paid  for  as 
the  work  was  done. 

Under  the  printing  contract  Hall  &  Son  were  en- 
titled to  receive  one-half  of  the  profits  of  all  music 
which  Ditson  &  Co.  should  print  from  the  plates  over 
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and  above  the  costs  and  expense  of  printing  and  mate- 
rials furnished. 

While  I  can  see  that  such  arrangement  would  be  of 
advantage  to  Hall  &  Son,  I  am  not  prepared  to  say 
that  one-half  the  profits  would  be  an  undue  proportion 
of  advantage  to  be  realized  by  Ditson  &  Co.  for  their 
advances,  care  and  risk  in  carrying  out  the  arrange- 
ment. Hall  &  Son  reserved  to  themselves  the  right  to 
print  for  their  own  business  from  the  plates.  The 
arrangement  was  well  and  clearly  understood,  and  was 
without  doubt  deemed  to  be  of  mutual  advantage. 
And  when  the  contract  was  executed,  Hall  &  Son 
expressed  the  hope  that  Ditson  &  Co.  would  produce 
and  sell  more  music  than  Pond  had  done  under  his 
contract. 

I  cannot,  therefore,  conclude  that  there  was  any- 
thing in  the  circumstances  under  which  this  contract 
was  made,  or  in  the  contract  itself,  which  entitles  the 
plaintijQf  to  any  relief  against  it  for  the  reasons  assigned 
by  him.  It  was  voluntarily  and  understandingly  en- 
tered into  by  them,  after  an  experience  under  a  similar 
contract  made  some  years  before  with  Pond,  through 
which  they  had  a  proper  comprehension  of  the  advan- 
tages and  operation  of  such  an  arrangement.  There  is 
no  satisfactory  evidence  that  it  was  forced  upon  or 
exacted  from  them.  They  were  under  no  compulsion ; 
and  I  fail,  even  now,  to  see  why  the  arrangement  was 
not  of  advantage  to  them. 

I  do  not  think  that  the  transaction  is  obnoxious  to 
the  vice  of  usury,  as  is  urged  by  the  executors  of 
William  Hall,  deceased.  The  scheme,  in  my  opinion 
from  the  evidence,  was  not  resorted  to  by  Ditson  &  Co. 
to  realize  more  thon  legal  interest  on  the  loan  and  for- 
bearance of  money.  Although  the  two  transactions, 
—the  loan  and  forbearance  of  money  and  the  printing 
contract, — were  originally  contemplated  by  the  parties 
as  parts  of  one  general  arrangement,  yet  they  were  in 
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themselves  divisible.  The  loan  and  forbearance  of 
money  and  the  printing  contract  are  represented  by 
separate  instmments.  The  mortgage  secured  to  Dit- 
son &  Co.  legal  interest  on  the  moneys  secured  there- 
by. The  printing  contract  provides  for  a  distribution 
of  profits  to  be  realized  on  the  music  printed  by  Ditson 
&  Co.  on  the  plates  of  Hall  &  Son.  The  materials  and 
necessary  funds  were  to  be  supplied  by  Ditson  &  Co. 

It  was  not  stipulated  by  Hall  &  Son  that  there 
would  be  any  profits.  It  was  not  an  assured  matter 
that  there  would  be  any  gains.  There  might  and  might 
not  be  profits.  The  result  was  speculative — dependent 
upon  the  cost  of  production,  and  the  result  of  sales. 

Ditson  &  Co.,  who  made  the  advances,  assumed  the 
risk  of  there  being  sufficient  sales  in  the  end  at  remu- 
nerative prices  to  justify  the  printing. 

Conceding  that  Ditson  &  Co.  originally  made  the 
loan  and  forbearance  of  money  dependent  upon  the 
making  of  the  printing  contract,  still  I  do  not  think 
that  such  arrangement  would  be  necessarily  usurious. 
The  printing  contract  was  a  business  operation,  and  by 
its  terms  is  not  shown  in  itself  to  be  unfavorable  to 
Hall  &  Son.  The  market  was  not  at  the  time  well  sup- 
plied with  their  music,  and  it  was  essential  to  Hall  & 
Son  that  it  should  be,  to  maintain  the  value  of  their 
copyrights  and  plates.  Hall  &  Son  were  unable  to 
conduct  the  business  profitably.  Ditson  &  Co.  were 
responsible  parties.  The  printing  contract  might  well 
stand  on  its  own  merits  as  a  good  and  satisfactory  ar- 
rangement, separate  and  apart  from  the  loan  of  money, 
and  as  truly  beneficial  to  Hall  &  Son. 

This  case  is  in  many  respects  analogous  to  Clarke  t. 
Sheehan  (47  iT.  F.  188),  and  upon  the  principles  there- 
in announced  the  transaction  is  not  usurious,  and  the 
same  result  applies  to  the  Pond  mortgage,  of  which 
they  took  an  assignment.  In  disposing  of  the  claims 
of  the  plaintiff  and  the  executors  of  William  Hall  and 
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son  above  discussed,  I  cannot  resist  the  conclusion  that 
the  interposition  of  Ditson  &  Co.  at  the  solicitation  of 
William  Hall,  was  under  the  evidence  timely,  con- 
siderate and  advantageous  to  Hall  &  Son.  They 
advanced  the  money,  $10,000,  to  relieve  Hall  &  Son 
from  the  Pond  mortgage,  which  was  due,  and  its  pay- 
ment urged.  They  advanced  the  money  to  satisfy  the 
holder  of  the  Morrison  mortgage,  and  extended  the 
payment  of  their  own  debt  and  made  an  additional 
loan  of  $4,000.  They  also  took  a  printing  contract  for 
two  years,  by  the  terms  of  which.  Hall  &  Son,  besides 
reserving  to  themselves  the  right  to  print  from  the 
plates  for  their  own  trade,  were  entitled  to  receive  one- 
half  the  profits  on  what  Ditson  &  Co.  might  print. 
The  arrangement  as  a  whole  and  in  parts  is  not  open  to 
the  objections  urged. 

[After  disposing   of   an  incidental   question,   the 
learned  judge  continued :] 

I  have  carefully  considered  the  evidence  relating  to 
the  sale  of  the  property  under  the  mortgages,  and  can- 
not agree  with  the  plain tiflPs  counsel  that  the  same  was 
unfairly  made,  or  that  it  should  be  set  aside  by  occa- 
sion of  any  act  or  omission  of  Ditson  &  Co.  I  am,  on 
the  other  hand,  of  the  opinion  from  the  evidence  that 
the  mortgagees  made  reasonable  efforts  to  secure  a 
favorable  sale  of  the  property  after  all  attemi)ts  to  ad- 
just the  matters  with  the  plaintiffs  had  failed.  I  think 
that  the  statements  made  by  the  auctioneer  and  the 
defendant  Haynes  described  the  property  covered  by 
the  mortgages  with  sufficient  certainty  at  the  time  of 
the  sale.  The  statement  as  to  the  number  of  plates 
was  an  estimate.  It  was  not  otherwise  represented. 
But  the  announcement  was  that  the  entire  cataloffue 
would  be  sold.  There  were  some  missing  plates,  but 
Haynes  stated  they  were  useless,  and  it  is  not  shown 
that  his  statements  were  untrue.  These  missing  platos 
it  was  understood  were  not  sold.  Hall  &  Son's  cata- 
VoL.  v.— 14 
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logue,  which  was  annoanced  to  be,  and  which  was  in 
fact  sold,  minus  the  missing  plates,  was  well  known  to 
the  music  trade,  and  by  the  persons  attending  the  sale. 
I  do  not  see  that  any  information  desirable  to  secare  a 
&vorable  sale  was  withheld. 

It  was  stated  by  Haynes  on  the  sale  that  the  plates 
aggregated  about  fifteen  thousand ;  there  might  be  one 
or  two  thousand  more  or  less.  The  valuable  plates  and 
compositions  were,  however,  within  a  small  compass. 
It  turns  out  that  there  were  over  twenty  thousand 
plates  in  all  covered  by  the  mortgage.  Haynes  had 
not  counted  the  plates,  and  did  not  know  the  actual 
number.  But  the  more  important  statement  was,  how- 
ever, made  that  the  whole  of  the  catalogue  would  be 
sold  except  four  or  five  hundred  pieces  which  could 
not  be  found,  and  some  plates  destroyed  by  the  Bos- 
ton fire.  And  in  respect  to  these  it  was  said  that  they 
were  of  little  value.  The  number  of  subjects  was,  how- 
ever, given.  The  plaintiff  was  present  at  the  sale,  he 
made  no  correction  of  the  statements  of  defendant 
Haynes.  It  cannot  be  said  that  the  persons  present  at 
the  sale  and  who  well  knew  the  catalogue,  were  not  suf- 
ficiently advised  of  what  was  to  be  sold.  I  think  they 
understood  the  subject  and  what  was  to  be  sold.  The 
weight  of  evidence  is  that  they  were  so  advised.  The 
efforts  made  by  Ditson  &  Co.  to  secure  the  attendance 
at  the  sale,  of  the  members  of  the  board  of  music  trade 
in  the  United  States,  then  in  session  in  New  York,  cer- 
tainly was  evidence  of  a  desire  on  their  part  to  secure  a 
good  sale  of  the  property.  It  was  evidence  of  an  honest 
intention. 

But  as  much  cannot  be  said  in  favor  of  the  plaintiff 
and  the  personal  representatives  of  William  Hall,  de- 
ceased. Their  efforts  were  evidently  intended  to  depress 
and  defeat  the  sale.  The  statements  made  by  them 
and  the  claims  interposed  through  them  had  the  effect 
to  discourage  bidding  on  the  projperty.    And  if  through 
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their  efforts  the  property  did  not  bring  a  fair  price,  I 
cannot  see  how  a  court  of  equity  should  interpose  to 
aid  them  in  setting  aside  the  sale  upon  the  ground  that 
the  property  sold  for  less  than  its  value. 

Through  the  character  of  the  notices  and  claims  in- 
terposed, no  other  result  could  have  been  anticipated. 
The  plaintiff  put  forward  a  claim  of  his  wife  to  a  por- 
tion of  the  property.  The  defendant,  James  P.  Hall, 
a  brother  of  plaintiff,  interposed  a  claim  of  one-half  in- 
terest in  a  large  share  of  the  copyrights.  The  executors 
of  William  Hall,  deceased,  objected  to  the  sale,  for  the 
reason  that  they  had  had  no  notice  thereof,  and  claimed 
it  to  be  invalid.  And  one  of  the  attorneys  for  the 
plaintiff  who  appeared  for  some  other  interest,  also 
represented  that  William  M.  Tweed  had  a  mortgage  of 
$6,000  and  interest  since  1870  upon  the  property,  which 
would  be  enforced  against  any  one  who  should  pur- 
chase. If  the  claims  thus  made  were  interposed  in 
good  faith,  the  property,  I  am  satisfied,  sold  for  more 
than  it  was  really  worth  subject  to  those  claims.  If 
the  claims  were  not  bona  fide  it  was  wrong  to  interpose 
them. 

The  effect  of  the  public  sale  under  the  chattel  mort- 
gages was  to  extinguish  the  outstanding  equity  of 
redemption  (Chamberlain  v.  Martin,  43  Barb,  607; 
Ballon  V.  Cunningham,  60  Id.  425 ;  Huggans  v.  Fryer, 
1  Lans.  276). 

The  right  of  the  mortgagee  to  purchase  at  the  sale  is 
recognized  in  Olcott  v.  Tioga  R.  R.  Co.  (27  iT.  F.  548, 
665-7).  Tapen  v.  Richardson  (3  Sup'm  CL  \T.  &  01]), 
appears  to  be  the  other  way,  and  holds  that  a  purchase 
by  the  mortgagee  does  not  bar  the  mortgagor's  equity 
of  redemption.  But  that  case  rests  upon  Buffalo 
Steam  Engine  Works  u.  Sun  Mutual  Ins.  Co.  (17  N. 
T.  403).  This  latter  case,  however,  as  is  said  by 
Selden,  J.,  in  Olcott  v.  Tioga  R.  R.  Co.  {supra\  was 
disposed  of  on  other  grounds.     The  reasons  why  a 
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mortgagee  should  be  allowed  to  purchase  at  such  sale 
are  well  stated  by  Seldek,  J.  (See  also  same  case,  40 
Barb.  179). 

It  appears  to  me  that  with  respect  to  the  sale  we 
are  now  considering,  it  was  manifestly  the  true  interest 
of  all  concerned  that  the  mortgagees  should  not  have 
been  precluded  from  purchasing.  Prom  the  notices 
and  claims  interposed  by  the  plaintiff  and  others  above 
described,  and  which  must  have  been  designed  to  pre- 
vent competition,  and  prevent  a  sale,  it  is  evident 
that  the  mortgagees  only  would  take  the  risk  of  pur- 
chasing at  any  thing  approaching  a  fair  price  for  the 
property.  It  would  have  been  unjust  in  the  extreme, 
that  the  mortgagees  should  be  compelled  to  stand  still 
and  see  the  property  covered  by  their  mortgages,  pur- 
chased by  others  at  a  trifling  sum,  and  in  this  way  lose 
all  security  for  their  claims.  There  was  not  the  slight- 
est impediment  interposed  by  the  mortgagees  or  the 
person  conducting  the  sale,  to  bidding.  Every  oppor- 
tunity was  offered  to  secure  a  satisfactory  sale,  and  in 
the  end  Ditson  &  Co.  were  forced  to  take  the  property 
at  their  bid  of  $10,000. 

They  made  every  reasonable  attempt  before  the 
property  was  struck  down  to  them,  by  explanation 
through  their  attorney  and  Mr.  Haynes,  to  meet  the 
objections  interposed,  and  break  the  force  of  the  claims 
interposed,  so  as  to  invite  bids,  but  their  efforts  were 
without  avail.  The  notices  and  claims  performed  their 
work.  Ditson  &  Co.  are  not  responsible  for  their  effect. 

But  were  it  otherwise,  and  that  the  equity  of  re- 
demption has  not  been  extinguished  by  the  sale,  yet 
the  mortgagees  are  in  possession  and  the  time  for  the 
payment  of  the  mortgages  has  long  since  expired. 
The  legal  title  in  the  mortgagees  is  complete  by  the 
terms  of  the  instruments.  In  order  to  redeem,  the 
mortgagor  must  pay  or  tender  the  whole  debt.  Such 
payment  or  tender  must  be  made  or  offered  in  good 
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faith  before  salt   brought  (Stoddard  v.  Denison,    2 
Sweeney y  54 ;  Halstead  v.  Swartz,  46  How,  Pr.  291). 

To  enforce  his  equity  the  plaintiff  must  do  or  offer 
to  do  equity,  and  that  in  an  effective  way.  It  is  doubt- 
ful whether  this  action,  judged  by  the  allegations  in  the 
complaint,  is  strictly  an  action  to  redeem.  But  if  it 
be  regarded  as  such,  the  failure  to  have  made  any 
tender  before  suit  brought  is  not  satisfactorily  excused. 
The  complaint  does  ask  for  an  accounting,  but  the 
facts  of  the  case  do  not  satisfactorily  show  that  in  order 
to  place  himself  in  an  attitude  to  ask  for  equitable  re- 
lief such  accounting  is  necessary.  The  plaintiff  was 
himself  in  possession  of  facts  sufficient  to  enable  him  to 
make  a  tender  before  suit  brought,  if  it  was  his  design 
to  redeem  the  property. 

Nor  do  I  think  that  this  action  can  be  maintained 
for  an  accounting.  The  evidence  shows  substantially 
that  the  items  of  profit  to  be  distributed  under  the 
printing  contract  were  known  when  any  amount  of 
printing  was  done,  and  that  Hall  &  Son  were  advised 
thereof  at  the  tin^e. 

And  again,  in  December,  1876,  Ditson  &  Co.  and  the 
plaintiff  went  over  the  accounts  and  agreed  upon  a 
balance.  This  was  upon  an  occasion  when  all  the 
matters  between  them  were  the  subject  of  discussion 
preparatory  to  a  contemplated  settlement.  The  amount 
due  on  the  mortgages  was  reached  as  were  the  credits 
in  favor  of  Hall  &  Son  from  all  sources.  No  errors  are 
stated  in  the  complaint  with  regard  to  the  result  then 
reached,  nor  do  any  in  fact  now  appear.  The  amount 
of  indebtedness  in  favor  of  Ditson  &  Co.  was  presum- 
ably correct.  In  an  agreement  made  December  29, 
1876,  between  Thomas  J.  Hall,  the  plaintiff,  and  Ditson 
&  Co.,  the  amount  of  their  claim  is  stated  at  $21,000. 
This  was  after  the  examination  of  the  accounts  made  by 
the  parties. 

Under  such  circumstances,  and  in  view  of  the  fact 
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that  Ditson  &  Co.  on  the  trial  offered  to  relinquish 
their  entire  claim  for  a  deficiency  amounting  to  eleven 
thousand  dollars  and  upwards,  I  cannot  think  the 
action  should  be  retained  for  such  purpose. 

Nor  do  I  think  that  the  action  should  be  held  to 
try  the  title  of  the  defendant  James  F.  Uall  to  any 
portion  of  the  property.  That  is  a  question  between 
James  F.  Hall  and  Ditson  &  Co.,  to  be  determined  in 
an  appropriate  action  in  their  behalf. 

As  the  plaintiff  is  not  found  to  have  any  jnst 
ground  or  cause  for  equitable  relief,  the  action  cannot 
properly  dispose  of  rights  between  the  co-defendants 
not  related  to  the  cause  of  action  disclosed  in  the  com- 
plaint. If  the  defendant  James  F.  Hall  has  any  claim 
to  the  property  through  a  title  superior  to  that  of  the 
mortgagors,  he  must  assert  it  in  an  independent  action 
brought  for  the  purpose  of  enforcing  his  claims  and 
rights.  These  rights  are  not  involved  in  the  question 
whether  the  plaintiff  may  redeem  by  paying  the  mort- 
gages, or  whether  the  sale  should  be  set  aside  for  the 
reasons  stated,  or  whether  the  plaintiff  should  have  an 
account.  And  a  result  being  reached  adverse  to  the 
plaintiff's  claim,  the  complaint  must  be  dismissed  with 
costs,  without  prejudice  to  the  right  of  James  F.  Hall 
to  take  and  maintain  any  action  in  the  premises  he 
may  deem  advisable  to  assert  any  right  or  claim  he 
may  have  to  the  property,  or  any  part  thereof.  And 
it  may  be  that  it  was  too  late  after  a  sale  under  a  chat- 
tel mortgage,  by  which  the  equity  of  redemption  of 
the  mortgagor  has  been  extinguished,  to  raise  the 
question  of  usury  in  the  original  transaction,  and 
especially  in  the  manner  in  which  it  is  interposed  here- 
in by  a  defendant  against  the  claims  of  a  co-defendant. 
But  I  deemed  it  advisible  to  disregard  the  objection, 
and  to  consider  that  question  in  consideration  with  the 
subject  to  which  it  is  in  a  measure  kindred,  although 
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not  disclosed  by  the  complaint,  nor  a  part  of  the  plaint- 
iff's canse  of  action. 

The  complaint  of  the  plaintilBf  is  dismissed,  as  is 
that  of  the  co-defendants  of  Ditson  &  Co.  against  them. 
The  defendant  will  recover  costs  against  the  plaintiff ^ 
but  not  as  to  his  co-defendants. 


BOUGHTON  V.  FLINT. 
If.  Y.  Court  of  Appeals  ;  October ^  1878. 

[ReversiDg  12  Eun^  206.] 

EXECUTOHS  AND  AdMIITISTBATORS. — ^JxmiSDICTION  OP  SURROOATB. — 

Disputed  Claims. — Legacy  to  Creditor. — Auditor. —  Re- 
view OP  RxTLiNGs  OP. — Objections  to  Executor's 
Accounts. — Proop  op  Payments  by  Execu- 
tors ON  Final  Accounting. 

The  sarrogate  has  jurisdiction,  on  an  accounting  by  an  executor  or 
administrator,  to  try  and  determine  the  validity  of  a  claim  made  by 
him  against  the  estate.* 

If  the  claim  is  merely  to  a  right  of  retainer  out  of  the  f  qnd,  it  makes 
DO  difference  that  it  is  of  an  equitable  rather  than  of  a  common  law 
nature. 

A  claim  to  the  proceeds  of  securities  collected  is  a  cause  of  action  of 
a  legal  nature,  although  the  facts  are  such  that  but  for  the  collec- 
tion of  the  bocnrities,  the  only  remedy  would  have  been  in  equity. 

Money  kept  by  the  husband  at  his  wife*s  request, — HM^  a  d6posit, 
not  a  loan,  and,  therefore,  the  statute  of  limitations  did  not  attach 
until  after  demand.! 

*  Though  not  of  one  made  by  any  other  person,  and  rejected  by  the 
executor.  Tucker  «.  Tucker,  4  AJUb,  CL  App,  Dee.  428.  Where  the 
claim  was  in  judgment  of  a  court  of  competent  jurisdiction,  the  rule 
was  applied,  not  to  preclude  the  surrogate  from  allowing  it,  but  to 
preclude  him  from  trying  the  objections  to  the  judgment,  thus  hold- 
iog  it  conclusive  on  him.  Stilwell  9.  Carpenter,  2  Ahb,  New  Cos.  242, 
269. 

t  This  rule  is  embodied  in  the  Code  of  Civ.  Pro.  §  4ia 
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A  legacy  by  a  busband  to  bis  wife  in  a  will  conttiining  a  direction  to 
pay  bis  debts,  is  not  presumptively  satisfaction  of  her  claim  for 
money  deposited  with  him.* 

Whether  tbe  rulings  of  an  auditor  are  reviewable  on  appeal  from  the 
surrogate's  decree, — qtsery^ 

Such  rulings  are  not  so  reviewable  upon  a  mere  exception  noted  in 
the  minutes  of  testimony.  There  should  be  an  exception  filed  on 
the  ground  of  the  objection,  and  determination  of  the  surrogate 
had  on  it. 

The  contestants'  objections  presented  to  the  surrogate  before  reference 
to  an  auditor,  should  put  in  issue  the  fact  of  payment,  if  that  is  to 
be  questioned  before  the  auditor. 

An  objection  filed  to  an  account  of  an  executor  or  administrator,  that 
he  had  allowed  more  than  was  actually  due  to  a  creditor,  does  not 
avail  to  enable  the  contestants  to  object,  for  the  first  time,  in  the 
appellate  court,  that  he  had  not  actually  paid  the  amount  allowed. 

Hence,  the  auditor  may  exclude  evidence  on  the  question  of  payment, 
even  by  examination  of  the  accounting  party,  unless  the  contestants 
obtain  leave  from  the  surrogate  to  amend  or  file  further  objections. 

The  auditor  does  not  decide  as  a  court,  but  is  employed  simply  to  aid 
the  surrogate,  and  is  subject  to  his  directions.  , 

The  accounting  party  is  not  bound  to  establish  payments  which  he 
verifies  by  oath  and  produces  vouchers  for,  unless  they  are  denied 
by  objections,  and  the  burden  of  proof  is  then  on  the  contestants. 

Appeal  by  defendant,  Mary  Flint,  the  executrix  of 
David  Flint,  from  a  judgment  of  the  general  term  of  the 
supreme  court,  reversing  a  decree  of  the  surrogate  of 
Erie  county. 

On  the  accounting  before  the  surrogate,  the  execu- 
trix, the  widow  of  the  testator,  presented  a  claim 
against  the  estate  in  her  own  behalf,  amounting  to 
$800,  with  interest  from  April  16,  1859,  for  moneys  al- 
ledged  to  have  been  placed  in  the  hands  of  the  testator, 
on  deposit  for  her.  She  also  claimed  to  be  credited  in 
her  account  as  executrix,  with  the  sum  of  $1,756.60, 
alleged  to  have  been  paid  by  her  in  full  of  a  promissory 

♦  As  to  extrinsic  evidence  on  the  question, — see  Phillips  v,  Mc- 
Coombs,  53  iV.  T,  494,  overruling  in  part,  Williams  v,  Crary,  5  C5w. 
8G8;  8  Id,  240;  4  Wend,  443;  Hall  v.  Hill,  1  Dru,  d  War.  115. 
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note  of  the  testator,  held,  at  the  time  of  his  death,  by 
Mary  Brown,  her  mother.  These  claims  were  allowed 
by  the  surrogate,  after  having  been  contested  by  John 
N.  Boughton,  the  executor,  and  the  other  parties.  The 
claim  for  the  deposit  of  $800  was  heard  before  the  sur- 
rogate ;  that  for  the  jmyment  to  her  mother  was  re- 
ferred by  the  surrogate  to  an  auditor,  who  reported  in 
favor  of  the  executrix,  and  his  report  was  confirmed  by 
the  surrogate. 

From  the  decree  of  the  surrogate  an  appeal  was 
taken  by  the  plaintiffs  to  the  general  term  of  the  su- 
preme court,  which  reversed  the  decree  and  remitted 
the  proceedings  to  the  surrogate. 

Prom  this  judgment  of  the  general  term,  the  de- 
fendant api)ealed  to  the  court  of  appeals. 

Spencer  Clinton  and  Jacob  Stern,  for  appellants. 

Thomas  L.  Cortell  and  L.  P.  Perkins,  for  res- 
pondent. 

Rapallo,  J. — The  general  term  erred  in  holding 
that  the  surrogate  had  no  jurisdiction  to  try  and  deter- 
mine the  disputed  claims  of  the  executrix  against  the 
estate.  We  have  held  in  two  recent  cases  that  the 
statute,  2  B.  8.  88,  §  33,  confers  that  power  (Kyle  v. 
Kyle,  67  N.  T.  400,  408 ;  Shakespeare  v.  Markham,  not 
reported). 

On  this  question  of  jurisdiction  the  appellant  makes 
the  further  point  that  the  claim  of  the  executrix  for 
$800,  held  on  deposit  for  her  by  the  testator,  was  one 
cognizable  only  in  equity,  and  that,  conceding  that  a 
surrogate  has  jurisdiction  to  decide  upon  disputed 
claims  of  an  executrix,  such  jurisdiction  extends  only 
to  such  claims  as  are  enforceable  in  courts  of  law,  and 
not  to  such  as  require  the  interposition  of  a  court  of 
equity,  a  surrogate  having  none  of  the  powers  of  courts 
of  chancery. 
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If  the  claim  of  the  execatrix  were  to  eqtiitable  re- 
lief of  any  kind,  there  would  be  force  in  this  objection, 
but  where  she  claims  only  the  right  to  retain  out  of 
the  assets  of  the  estate  a  sum  of  money  as  belonging 
or  due  to  her,  it  can  make  little  difference  whether  her 
right  to  it  depends  upon  legal  or  equitable  principles. 

In  the  present  case,  however,  we  do  not  think  that 
any  difficulty  of  this  kind  arises.  The  sum  which  she 
claimed  was  the  proceeds  of  certain  notes  and  a  bond 
and  mortgage,  which  had  been  taken  for  the  purchase 
money  on  a  sale  of  real  estate  belonging  to  her.  The 
bond  and  mortgage  had  been  taken  by  the  testator  in 
his  own  name,  but  all  the  money  secured  by  these  dif- 
ferent instruments  had  been  collected  by  the  testator 
in  his  life-time  and  he  recognized  the  right  of  his  wife 
to  the  fund,  after  it  had  been  received  by  him  ;  the  evi- 
dence shows  that  he  offered  to  pay  it  over  to  her  and 
she  requested  him  to  keep  it  for  her  until  she  should 
call  for  it,  to  which  it  appears  he  assented. 

On  these  facts,  aside  from  the  question  of  coverture, 
an  indebtedness  existed  which  could  have  been  en- 
forced at  common  law  against  the  testator  in  an  action 
for  money  had  and  received.  Had  the  notes  and  mort- 
gage at  the  time  of  the  testator's  death  remained  un- 
collected and  standing  in  the  name  of  the  testator, 
and  the  wife  had  sought  to  have  them  transferred  into 
her  individual  name,  the  question  suggested  by  the 
respondents'  point  would  have  arisen,  but  as  the  case 
is  now  presented  it  does  not  arise. 

In  regard  to  this  item  of  $800  the  respondents  fur- 
ther urge  that  it  was  barred  by  the  statute  of  limita- 
tions. More  than  six  years  had  elapsed  from  the  time  of 
the  receipts  of  the  money  by  the  testator  to  the  time  of 
his  death ;  but  there  was  no  evidence  that  the  money 
had  even  been  demanded  of  him,  or  that  he  had  re- 
fused to  pay  it  over,  or  laid  any  claim  to  it  hostile  to 
that  of   his  wife.     We  think   that  the  transaction 
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amoanted  to  a  simple  deposit,  upon  which  the  statute 
would  not  begin  to  run  until  a  demand  and  refusal  to 
pay,  or  some  equivalent  act.  The  money  was  not 
loaned  to  the  testator  at  his  request,  but  was  being 
kept  by  him  for  his  wife  at  her  request,  and  he  was 
not  in  default  in  not  joying  it  over  until  she  should  de- 
mand it,  as  he  was  requested  to  keep  it  until  then 
(Payne  v.  Gterdiner,  29  If.  Y.  146,  167 ;  Downes  v. 
Phcenix  Bank,  6  Hill^  297).  For  the  same  reason  he 
was  not  chargeable  with  interest  thereon  without  a 
special  agreement. 

The  respondents  further  claim  that  the  testator  hav- 
ing in  his  will  bequeathed  to  his  wife  the  sum  of 
$1,000,  this  bequest  must  be  deemed  to  be  in  satisfac- 
tion of  the  debt  which  he  owed  her.  There  is  nothing 
in  the  case  to  justify  any  inference  that  such  was  the 
intention  of  the  testator.  On  the  contrary,  the  terms  of 
the  will  are  that  after  the  payment  of  all  his  debts  he 
gives  certain  legacies  out  of  the  remainder  of  his  es- 
tate, and  among  them  a  legacy  of  $1,000  and  certain 
furniture  and  effects  to  his  wife,  and  these  bequests 
are  to  be  received  and  accepted  by  her  in  lieu  of  dower. 
A  legacy  to  a  creditor  is  not  to  be  deemed  in  satisfac- 
tion of  his  claim  unless  so  intended  by  the  testator 
(Williams  v.  Crary,  4  Wend.  444).  A  direction  to  pay 
all  debts  negatives  such  an  intention  (Fort  v.  Gooding, 
9  Barh.  371).  The  point  now  taken  does  not  appear  to 
bave  been  taken  before  the  surrogate,  or  at  general 
term,  unless  it  be  in  connection  with  the  application  to 
re-open  the  case  to  let  in  extrinsic  proof  on  that  sub- 
ject ;  such  an  application  is  to  the  discretion  and  favor 
of  the  surrogate,  and  not  reviewable  unless  under  very 
special  circumstances,  if  at  all. 

It  is  further  objected  that  by  the  decree  the  surro- 
gate has  allowed  to  the  executrix,  for  the  amount  due 
on  her  claim— $800  and  interest— the  sum  of  $1,066.80. 
The  claim  of  the  executrix  was  for  $800,  with  interest 
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from  1859.  There  being  no  evidence  of  any  agreement 
to  pay  interest  on  this  deposit,  none  was  chai^geable 
thereon,  at  all  events  during  the  life  of  the  testator,  in 
the  absence  of  default  on  his  part,  and  it  is  evident 
from  the  amount  that  such  interest  has  not  been 
allowed.  The  surrogate  does  not  in  his  decree  state 
how  he  arrives  at  the  aggregate  sum  allowed,  but  on 
reference  to  the  evidence,  it  is  apparent  that  he  in- 
tended to  allow  pnly  the  sums  actually  received  by  the 
testator  for  principal  and  interest  on  the  notes  and 
mortgage  which  he  collected,  and  that  he  has  not 
charged  the  testator  or  the  estate  with  interest  on  these 
sums.  The  appellant's  land  was  sold  in  April,  1859, 
for  $800 — no  money  was  paid  down,  but  three  notes  of 
$100,  each  payable  at  one,  two  and  three  years,  and  a 
mortgage  for  $600,  payable  in  annual  installments  of 
$100  each,  beginning  the  fourth  year  and  running  on 
to  the  ninth,  were  given,  and  the  whole  was  on  interest. 
The  sum  allowed  by  the  surrogate  is  within  a  trifle  of 
the  sum  to  which  these  installments,  with  the  interest, 
amounted.  The  mortgage  was  finally  satisfied  June 
29,  1864.  The  debtors  testify  that  tl^e  satisfaction- 
piece  was  given  on  the  day  the  last  payment  was  made ; 
that  all  the  payments  were  made  to  the  testator ;  and 
and  none  of  it  went  to  the  wife,  to  their  knowledge. 
The  estate  was  clearly  chargeable  with  the  interest  as 
well  as  the  principal  received  by  the  testator.  If  the 
surrogate  has  made  any  error  in  the  computation  it  is 
very  trifling,  and  his  attention  should  have  been  called 
to  it. 

All  the  objections  taken  to  the  $800  item  have  been 
disposed  of. 

The  only  other  point  in  the  case  relates  to  an  item 
of  $1,756.60,  charged  by  the  executrix  in  her  account 
for  a  payment  to  Mary  Brown  upon  a  note  given  her 
by  the  testator  for  $1,500  and  interest  for  money  lent 
by  her  to  him.    To  this  item  the  contestants  filed  an 
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iir  I.-!-  .tt:   c  -Ij-  ^x-r-rirrix  thas  objected  to,  was 

'-  fzn  :ca*e  :>  an  aaditor  for  examina- 

"  *:rix.    !i  the  hearing  before  the  auditor, 

I*---^:  n-r  rsiii  r-.te  which  was  made  bj'  the  tes- 

-•-rf  ??Lr.i..  iiT^i  February  24,  1868,  payable  one 

Ttar  fr  i:  ii*^  r  3  ALuy  Brown^  or  bearer,  with  in- 

»sr.    Payssecr*  were  indorsed  thereon  amounting 

in  i-?  ar,;r^Ci:e  :o  ^>16.    The  contestants  then  intro- 

dic^i  eri  i^ce  for  the  purpose  of  proving  that  Mary 

BrcwB,  wto  was  the  mother  of  the  executrix,  lived  in 

fie  r^iaior  3  family  from  about  the  date  of  the  note 

10  the  date  of  his  deaths  which  occurred  January  20, 

1S72,  and  that  it  was  agreed  that  the  interest  on  this 

note  shonld  be  paid  by  her  board.      This  was  con- 

trorertei  and  evidence  was  introduced  on  the  i)art 

of  the  execatrix  for  the   purpose  of   showing  that 

the  board  had  been  settled  and  paid.    On  this  conliict- 

ing  evidence  the   auditor   reported    that  the    wliolo 

amount  of  the  note,  with  interest,  less  the  jmyments 

indorsed^  was  due  to  Mary  Brown  by  the  testator  at 

the  time  of  his  death,  and  that  the  charge  in  the 

accounts  of  the  executrix  on  account  of  said  note  wns 

correct.     The  contestants  excepted  to  this  report,  but 

it  was  confirmed  by  the  surrogate. 

We  see  no  reason  for  interfering  with  the  findings 
of  fact^  but  a  point  is  sjiecially  made  as  to  one  of  tlie 
rulings  of  the  auditor  on  the  hearing  before  him.  Tlie 
contestants,  on  the  cross-examination  of  the  executrix, 
askc^  her  whether  she  had  in  fact  paid  to  Mrs.  Brown 
the  amount  charged  in  her  account,  also  whether  she 
bad.  paid  more   than  $984  with  interest  from   Feb- 
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ruary,  1872.  These  questions  were  excluded  by  the 
auditor. 

Assuming  for  the  moment  that  rulings  of  an  auditor 
are  reviewable  on  appeal  from  a  surrogate's  decree,  it 
is  quite  clear  that  the  questions  must  first  be  presented 
to  the  surrogate  and  his  decision  obtained  thereon. 
In  this  case  the  question  now  raised  does  not  appear  to 
have  been  presented  to  or  passed  upon  by  the  surro- 
gate. The  auditor's  report  was  excepted  to,  bat  the 
only  grounds  of  exception  specified  were  that  he 
should  have  found  that  all  the  interest  on  the  $1,500 
note  had  been  paid  in  addition  to  the  payments 
indorsed,  and  that  there  was  due  on  February  1, 1872, 
only  $984.  That  he  should  have  found  that  the  item 
of  $1,756.60  in  the  executrix's  account  should  have 
been  $984  and  interest  from  February  1, 1872 ;  and  that 
he  omitted  to  find  that  Mary  Brown  was  indebted  to 
the  estate  for  her  board,  &c.  There  is  no  exception 
filed  on  the  ground  that  the  auditor  refused  to  hear 
material  testimony.  The  mere  noting  of  an  exception 
in  the  minutes  of  the  testimony  is  not,  I  apprehend, 
the  mode  of  bringing  such  questions  before  the  surro- 
gate. Exceptions  should  be  filed  to  the  auditors 
report  {Dayton  on  Surrogates^  617  [3  Ed.]). 

But,  passing  these  considerations,  it  does  not 
appear  to  us  that  there  was  any  error  in  the  ruling  of 
the  auditor.  His  duty  was  to  pass  upon  the  objections 
filed  to  the  accounts,  and  no  others.  If  others  were  to 
be  introduced  the  contestants  should  have  filed  them 
before  the  surrogate,  and  obtained  an  order  referring 
them  to  the  auditor.  The  objections  which  were  filed 
did  not  raise  the  question  whether  the  executrix  had 
paid  the  sum  charged  in  her  account.  That  payment 
was  verified  by  her  affidavit,  corroborated  by  the 
production  of  the  paid  note  as  a  voucher,  on  the  face 
of  which  there  was  due  the  sum  charged  in  the 
account.    The  objection  filed  was  that  she  had  allowed 
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the  debt  for  more  than  was  actually  due  ;  not  that  she 
had  not  paid  the  sum  allowed.  It  says,  in  substance, 
that  the  item  allowed  is  incorrect  and  should  be  $984 
with  interest,  because  there  had  been  paid  to  Mary 
Brown  all  the  interest  and  $516  on  account  of  prin 
cipal.  This  objection  does  not  put  in  issue  the  fact  of 
payment  by  the  executrix,  nor  her  right  to  credit  for 
the  sum  charged  by  her  as  paid,  provided  it  was 
actually  due  to  Mary  Brown  on  the  note.  The  account- 
ing party  is  not  bound  to  establish  payments  for 
which  she  presents  vouchers  unless  they  are  denied 
by  objections,  and  the  burden  of  impeaching  such  pay- 
ments is  on  the  contestants.  If  the  objections  filed  are 
insuflttcient,  the  surrogate  may  allow  further  objections 
to  be  filed  from  time  to  time,  but  this  is  not  within  the 
power  of  an  auditor. 

We  think  the  proper  course,  if  the  contestants 
deemed  the  questions  important,  was  to  apply  to  the 
surrogate  for  leave  to  amend  or  add  to  the  objections, 
or  for  direction  to  the  auditor  to  take  the  proofs 
offered,  and  not  by  appeal  to  the  supreme  court  to 
review  the  rulings  of  the  auditor.  The  auditor  doe3 
not  decide  as  a  court,  but  is  employed  simply  to  aid 
the  surrogate,  and  is  subject  to  his  directions.  The 
auditor's  report  amounts  to  nothing  until  confirmed  by 
the  surrogate  (2  H.  S.  94,  §  64).  The  decisions  of  the 
surrogate  only  are  reviewable  on  appeal. 

We  think  the  evidence  warranted  the  conclusions 
of  the  surrogate,  and  that  there  is  no  error  in  his 
decree. 

The  order  of  the  general  term  should  be  reversed, 
and  the  decree  of  the  surrogate  affirmed.  The  appel- 
lant's costs  to  be  paid  out  of  the  estate. 

All  the  judges  concurred,  except  Millsb  and  Eabl^ 
JJ.,  absent. 
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MATTER  OF  MARX. 

Surrogate's  Courts  City  and  County  of  Nem  York; 

October,  1878. 

AocoxTirriNO    of    Admikisthator. — Allowances. — Pabekt  a^d 

Child. — Suppobt  of  Child  by  Parent. 

A  father  is  not  obliged  to  support  his  minor  children  where  they  have 
property  that  may  be  applied  for  that  purpose. 

Where  one  who  had  been  appointed  administrator  of  his  wife^s  esUte, 
applied  money  of  the  estate  in  good  faith  to  the  support  of  their 
children, — Hdd^  that  the  amount  should  be  allowed  to  the  adminis- 
trator on  a  final  accounting. 

Motion  for  allowances  on  confirmation,  by  surrogate, 
of  an  auditor's  report. 

Emanuel  Marx  was  appointed  administrator  of  the 
estate  of  his  wife,  Celia  Marx,  and  after  he  had  served 
about  a  year,  was  removed,  and  Mayer  Southeimer  ap- 
pointed in  his  place. 

Upon  the  accounting  of  the  former,  the  latter  filed 
objecjtions  to  the  account,  and  a  reference  was  ordered. 
By  the  referee' s  report,  which  appeared  to  have  been 
confirmed  by  default,  it  appeared  that  the  removed  ad- 
ministrator had  used  some  of  the  assets  in  the  support 
and  maintenance  of  the  children,  who  were  entitled  to 
a  portion  of  the  estate,  although  he  had  not  been  ap- 
pointed their  guardian ;  and  for  that  reason  the  ex- 
penditure was  disallowed  by  the  auditor,  and  also 
because  he  was  the  father  of  said  children  and  was 
legally  bound  to  support  them. 

This  motion  was  made  for  allowances  to  be  fixed  on 
a  presentation  of  a  decree  entered  on  a  formal  confir- 
mation of  the  auditor's  report,  and  to  charge  the 
administrator  i)ersonally  with  such  allowances  and  the 
expenses  of  the  accounting,  on  the  ground,  among 
other  things,  that  he  was  unsuccessful  on  his  account- 
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ing,  and  had  left  the  State  to  avoid  the  performance  of 
the  decree. 

Phillip  Boiiman  {Bottman^  Roesch  &  Sha^fler^  at- 
torneys), for  the  motion.  t 

AdolpTvas  D.  Pape^  opposed. 

Calvin,  Surrogate. — [After  stating  the  facts.] — This 
finding  is  upon  an  extreme  technicality,  and  as  to  the 
last  named  obligation,  it  is  a  mistake  to  suppose  that  a 
parent  is  under  obligation  to  support  his  minor  chil- 
dren where  they  have  prox)erty  that  may  be  applied  for 
that  purpose ;  and  while  this  is  not  a  review  of  the 
auditor's  report,  I  am  of  the  opinion  that  its  terms  may 
properly  be  considered  as  to  the  propriety  of  charging 
the  administrator  personally  with  the  expenses  of  his 
accounting,  and  that  he  is  shown  not  to  have  acted  in 
bad  faith,  and  that  considerable  of  the  money  expended 
by  him  for  the  support  of  the  children,  disallowed  by 
the  auditor,  was  in  good  faith  devoted  to  their  support. 
I  am,  therefore,  of  the  opinion  that  whatever  expenses 
have  been  incurred,  and  allowances  shall  be  made  to 
the  present  administrator's  counsel  on  this  accounting, 
should  be  charged  to  and  paid  by  the  estate. 


MoNAUGHTON  v.  CHAVE. 

N.  T.  Supreme  Courts  First  Department;  Circuity 

December,  1876. 

SiGKixo  OF  F1NDINO8  OP  Fact  and  Conclusions  of  Law. — Subro- 

aATE^B  Decree. — Surrooatb^s  Clerk. — ^Final  Accountino. — 

PowKU  OF  Surrogate  to  Complete  Predecessor's  Work. 

In  conrts  of  record  having  equity  jurisdiction,  findings  of  fact  and 
conclusions  of  law  must  be  signed  by  the  justice  who  tried  the 
cause. 

Vol.  V.-16 


226  ABBOTT'S    NEW   CASES. 


McNailgliton  «.  Cbave. 


In  the  surrogate's  court  the  decree  is  signed  by  the  surrogate,  aod 
entered  in  the  minutes  which  he  is  directed  to  keep. 

By  the  statute  in  respect  to  the  surrogate's  court  in  New  York  city, 
the  actual  signature  of  the  surrogate  is  required  to  all  papers  of  anj 
importance. 

Where  a  paper,  which  was  claimed  to  be  the  decree  of  a  surrogate, 
was  not  signed  by  him,  and  there  was  no  evidence  of  its  entry  in 
the  minutes  nor  any  record  of  the  proceedings,  but  it  was  indorsed 
^'  filed,''  by  a  clerk,  without  any  written  or  even  verbal  authority 
from  the  surrogate, — Held,  that  it  was  not  a  valid  decree. 

A  surrogate's  clerk  cannot  file  an  unsigned  decree,  or  otherwise 
make  it  valid. 

Where  a  final  accounting  of  an  administrator  with  the  will  annexed 
was  had  during  the  term  of  a  surrogate,  and  the  auditor's  report 
was  filed  before  he  went  out  of  office,  but  the  decree  thereupon  was 
signed  by  a  following  surrogate,  but  not  the  immediate  successor 
of  the  one  before  whom  the  accounting  was  had, — Hdd^  that  ttie 
decree  was  invalid. 

The  power  of  a  surrogate  to  complete  the  work  of  his  predecessor,  is 
limited  to  the  unfinished  records  of  wills,  proofs  and  examinations, 
and  of  letters  testamentary,  of  administration  and  guardianship. 

Trial  at  circuit  before  a  judge  without  a  jury. 

This  action  was  brought  by  Mary  McNaughtoa 
against  William  Gt.  Chave,  sole  surviving  administra- 
tor with  the  will  annexed  of  James  Espie,  deceased, 
and  John  L.  Russell,  Joseph  T.  Brown  and  Tabitha  C. 
Smith,  sureties  on  the  bond  of  the  said  administrator. 

The  foundation  of  the  action  was  what  was  claimed 
to  be  a  decree  upon  a  final  accounting  before  Surrogate 
Robert  C.  Hutchings,  in  December,  1876,  the  last 
month  in  office  of  the  said  surrogate.  The  paper  pur- 
porting to  be  the  decree  upon  this  accounting,  was  not 
signed,  seen,  or  directed  to  be  filed  by  said  surrogate, 
but  it  appeared  to  have  been  indorsed  *' filed,"  by 
Stephen  D.  Van  Schaick,  Esq.,  who  at  that  time  was 
the  chief  clerk  in  the  said  surrogate's  office,  and  was 
also  auditor  to  whom  the  accounts  of  said  William  G. 
Chave  had  been  referred,  and  who  succeeded  said 
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HuTCHiNas  as  surrogate.  But  there  was  no  evidence 
to  show  by  what  authority  he  so  marked  the  paper. 

All  the  proceedings  in  said  final  accounting,  up  to 
the  time  when  the  aforesaid  decree  purported  to  have 
been  made,  were  had  before  said  Surrogate  Hutchings. 
This  said  decree  was  never  signed  by  any  surrogate 
until  June  26,  1876,  when  Hon.  Delano  C.  Calvin, 
then  surrogate  of  New  York  county,  signed  it,  and 
made  a  memorandum  thereupon  of  the  date  of  his  sig- 
nature. 

The  counsel  for  the  defendant,  Joseph  T.  Brown, 
one  of  the  sureties,  claimed  that  this  paper  was  no 
decree,  inasmuch  as  it  appeared  that  the  accounting 
was  had  during  the  term  of  Surrogate  Hutchings,  and 
the  auditor's  report  was  filed  before  he  went  out  of 
office,  but  the  paper  was  signed  by  Surrogate  Cal- 
vin. 

The  case  of  Jennette  E.  Begg  against  the  same 
defendants  was  decided  at  the  same  time,  and  the  fol- 
lowing opinion  applied  to  both. 

Culver  &  Wright^  for  plaintiff. 

Thomas  H.  Hubbard  {Butler^  Stillman  &  Hvhhard^ 
attorneys),  for  defendant,  Joseph  T.  Brown,  cited  :  As 
to  powers  of  surrogates :  Brick's  estate,  15  Ahh.  Pr.  12, 
15,  16,  28,  30,  31,  32,  33 ;  1  if.  8.  96,  101  (5th  Ed.)  pp. 
379,  383 ;  2  Id.  52,  58,  71,  §  7.  As  to  auditors :  2  R.  S. 
p.  94,  §§  64,  65  ;  Id,  221  ;  Id.  part  3,  ch.  1 ;  Id.  608  ;  1 
Id.  (6th  Ed.)  p.  396,  and  3  Id.  61,  et  seq.  and  325,  et 
seq.  As  to  the  necessity  of  the  decree  being  signed  by 
the  surrogate  before  whom  accounting  is  had :  Monro's 
estate,  15  Abh.  Pr.  366  ;  1  L.  1870,  p.  156,  c.  74 ;  L. 
1874,  p.  602,  c.  456. 

Barrett,  J.— In  courts  of  record  having  equity 
jurisdiction,  findings  of  fact  and  conclusions  of  law 
must  be  signed  by  the  justice  who  tried  the  case. 

The  decree  is  thereupon  entered  on  his^a^.    In  the 
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surrogate's  court  the  decree  is  signed  by  the  surrogate, 
and  entered  in  the  minutes  which  he  is  directed  to 
keep  (2  jR.  S.  221,  §  7,  subd.  4 ;  Laws  1837,  ch.  460,  § 
21).  In  the  act  with  respect  to  the  surrogate's  court 
in  New  York  city,  the  minutes  of  the  surrogate  are 
expressly  recognized  {Laws  1870,  ch.  359,  §  11),  and 
authority  is  given  to  make  and  enter  all  lawful  orders 
and  decrees  {Laws  1870,  ch.  359,  §  1). 

In  the  case  of  Munro's  estate  (16  Abb.  Pr.  366),  the 
surrogate  said  that  the  practice  with  respect  to  signing 
decrees  had  "been  long  and  surely  settled.  The  orig- 
inal decree  is  the  paper  signed  by  the  presiding  officer 
of  this  court,  written  out  in  a  sheet  or  sheets  of  paper. 
The  record  or  minutes  kept  in  pursuance  of  the  pro- 
vision of  the  revised  statutes  (3  Ji.  S.  [6th  Ed.]  p.  365, 
§  13,  subd.  4),  is  the  enrollment  of  the  decree,  which 
should  conform  to  the  original  decree." 

The  statute  evidently  contemplates  the  actual  sig- 
nature of  the  surrogate  to  all  papers  of  any  import- 
ance. 

The  record  of  probate  "  shall  be  signed  and  certified 
by  him  "  (2  H.  S.  67,  §  10).  Every  wiU  so  proved  shall 
have  a  certificate  of  such  proof  indorsed  thereon, 
signed  by  the  surrogate,  and  attested  by  his  seal  of 
office  (2  a.  8.  67,  §  11).  Letters  testamentary,  or  of 
administration,  or  to  a  collector,  shall  be  signed  and 
sealed  by  him  (2  H.  S.  80,  §  65).  He  shall  indorse  the 
discharge  of  any  decree  on  the  margin  of  the  record 
thereof  {Laws  1867,  ch.  782,  §  9).  Other  instances 
might  be  added.  In  the  present  cases,  the  decrees 
were  not  signed  by  Surrogate  Hutchings,  nor  is  there 
any  evidence  of  their  entry.  The  minutes  were  not 
produced,  nor  was  any  record  of  the  proceedings. 
There  was  not  even  an  exemplification  under  2  £.  S. 
221,  §  6.  The  plaintiffs  simply  rely  upon  an  unsigned 
piece  of  paper,  which  without  (so  far  as  appears  from 
the  evidence)  any  authority  from  the  surrogate,  writ- 
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ten  or  even  verbal,  was  indorsed  ''filed"  by  a  clerk. 
It  is  provided  (2  R.  8.  360,  §  11)  that  no  judgment 
shall  be  deemed  valid  so  as  to  authorize  any  proceed- 
ings thereon,  until  the  record  thereof  shall  have  been 
signed  and  filed.  In  Goelet  v.  Spofiford,  55  N.  Y.  647, 
it  was  held  that  this  provision  does  not  apply  to  judg- 
ment rolls  made  up  under  section  281  of  the  code. 

On  the  other  hand,  the  latter  section  is  inapplicable 
to  surrogates'  courts.  But  whether  this  section  of  the 
revised  statutes  is  controlling  or  not,  there  can  be  no 
doubt  that  it  is  a  strong  legislative  expression  as  to  the 
invalidity  of  an  unsigned  judgment. 

The  act  of  the  clerk  was  entirely  unauthorized. 
There  is  no  proof  that  such  clerk  was,  in  writing,  des- 
ignated by  an  order  of  the  surrogate  duly  filed  and 
recorded  {Laws  1863,  ch.  362,  §  9).  Even  if  such 
proof  had  been  furnished,  there  is  nothing  in  the  act 
of  1863,  much  less  in  that  of  1874  (ch.  456),  authorizing 
him  to  file  an  unsigned  decree,  or  otherwise  validat- 
ing it. 

Nor  was  the  matter  helped  by  the  signature  of  Sur- 
rogate Calvin.  If  the  plaintiflFs  rely  thereon  as  effect- 
ing an  indei)endent  decree,  the  answer  is  that  it  was 
subsequent  to  the  assignment  of  the  bond  and  the 
commencement  of  this  suit.  If  as  completing  the  work 
of  his  predecessor,  the  answer  is  that  there  is  no  evi- 
dence that  his  predecessor  ever  had  anything  to  do 
with  it.  But  apart  from  that,  chapter  9  of  the  Laxos 
0/1874  plainly  limits  this  power  of  completion  to  the 
unfinished  records  of  wills,  proofs  and  examinations, 
and  of  letters  testamentary,  administration  and  guard- 
ianship. 

The  complaints  must  be  dismissed  with  costs.* 

There  was  no  appeal. 

^  After  this  decision  the  matter  was  broaght  up  before  Surrogate 
CALTcr.     See  Matter  of  Estate  of  James  Kspic,  2  RedJieUl^  443. 
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CASHMAN  V.  HENHT. 
Court  of  Appeals  ;  November ^  1878, 

Marbied  Woman's  Ck)NTBACT. 

A  married  woman,  as  incident  to  her  right  to  acquire  property  by 
puchase,  may  purchase  property  as  her  separate  estate,  upon  credit, 
and  bind  herself  by  an  executory  contract  to  pay  the  consideration 
money. 

Her  bond,  note  or  other  engagement  given  or  entered  into  to  secure 
such  payment,  may  be  enforced  against  her  as  if  she  were  un- 
married. 

Her  liability  upon  such  contract  does  not  depend  on  her  possession  of 
an  antecedent  separate  estate,  *  or  on  the  question  whether  the  con- 
tract was  prudent  and  advantageous,  or  on  any  special  circam- 
stances,  but  is  governed  by  the  ordinary  rules  which  determine  the 
liability  of  persons  mi  juris  upon  their  contracts.! 

Where  a  grantor  of  an  equity  of  redemption  in  mortgaged  premises  is 
not  personally  liable  to  pay  the  mortgage  debt,  his  grantee  incurs 
no  liability  to  the  holder  of  the  mortgage  by  a  covenant  to  assume 
it  contained  in  the  deed.| 

8.,  the  owner  of  mortgaged  premises,  conveyed  them  to  C,  a  married 

♦  S.  P.,  Frecking  «.  Holland,  63  N.  T.  422;  rev'g  83  Super,  Ct.  (/. 
d  8.)  499;  Dingens  v.  Clancy,  67  Barb.  566;  Harrington  v,  Robert- 
son, Ct.  App,,  Nov.  1877.  Cantray  Carpenter  v.  Tatro,  36  Wis.  297. 
For  other  recent  cases,  see  Williams  v.  King,  43  Conn.  569 ;  Bowser 
V.  Bowser,  82  Penn.  St.  57;  Wallace  «.  Finbergh,  46  Tex,  85;  Peters 
V.  Clements,  Id.  lU;  Lippincott «.  Mtchell,  94  U,  8.  (4  OUo)  767. 

+  See  further,  Nash  v.  Mitchell,  3  Abb.  iV.  C.  171. 

I  For  the  principles  on  which  the  liability  of  one  assuming  a  mort- 
gage depends,  and  the  form  of  the  covenant  and  its  various  conse- 
quences,— see  Binsse  v,  Paige,  1  Abb.  Ct.  App.  Dec.  138;  Collins  f. 
Rowe,  1  Abb.  N.  C.  98,  101;  Barthet  o.  Elias,  2  Id.  364. 

As  to  discharge.  Russell  v.  Weinberg,  4  Ahb.  N.  C.  139;  2  Id.  422; 
Devlin  v.  Murphy,  p.  242  of  this  volume ;  Ranney  v.  McMullan,  p.  246. 

Covenant  or  estoppel  to  deny  liability  of  mortgagor.  Thayer  v. 
Marsh,  11  Hun^  501. 

See  also  Fairchild  o.  Lynch,  42  Super.  Ct.  (J.  d  S.)  265 ;  Kohner  v. 
Higgins,  Id.  4 ;  Morse  v.  Brockett,  67  Barb.  284 ;  Meyer  «.  Lathrop, 
10  JTun,  66. 
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woman,  by  a  deed  containing  the  usual  clause  by  which  a  grantee 
assumes  a  mortgage.  C.  conveyed  the  premises  to  H.  by  a  deed 
containing  a  similar  assumption  clause.  In  an  action  to  foreclose 
the  mortgage, — Eeld,  that  C,  upon  accepting  her  deed,  became 
liable  personally  to  pay  the  mortgage,  and  that,  therefore,  H.  was 
liable  for  a  deficiency  upon  a  sale  in  foreclosure. 

Appeal  by  plaintiff  from  a  judgment  of  the  general 
term  of  the  8ni)erior  court  of  the  city  of  New  York, 
affirming  a  portion  of  a  judgment  entered  at  special 
term  in  an  action  to  foreclose  a  mortgage.  The  part  of 
the  judgment  appealed  from  held  that  the  defendants, 
Henry  and  others,  were  not  liable  for  a  deficiency  upon 
the  sale. 

In  1872,  Samuel  Simon  executed  to  plaintiff  a  bond 
for  $20,000  secured  by  the  mortgage  in  suit.  In  1873, 
Simon  executed  and  delivered  to  Kate  M.  Cormac,  a 
married  woman,  a  deed  of  the  premises  mortgaged,  con- 
taining an  assumption  clause  in  the  usual  form,  reciting 
that  the  premises  were  conveyed  subject  to  said  mort- 
gage, which  the  party  of  the  second  part  assumed  and 
agreed  to  pay.  In  1874,  Mrs.  Cormac  and  her  husband 
executed  and  delivered  to  the  defendants,  Henry  and 
others,  a  similar  deed  of  said  premises,  containing  a 
similar  assumption  clause.  In  the  complaint  judgment 
for  deficiency  was  demanded  against  the  last  grantees, 
Henry,  and  others.  They  defended,  admitting  the 
validity  of  the  mortgage,  but  denying  any  personal 
liability  for  the  mortgage  debt.  On  this  issue  the 
court  at  special  term  found  for  the  defendants.  An 
ordinary  judgment  for  foreclosure  was  entered,  con- 
taining, however,  a  provision  exonerating  defendants 
from  personal  liability.  The  plaintiff  appealed  from 
this  portion  of  the  judgment  to  the  general  term,  and 
from  its  judgment  of  affirmance  to  this  court. 

The  plaintiff  offered  no  evidence  except  the  bond 
and  mortgage,  and  the  deeds  from  Simon  to  Cormac 
and  from  Cormac  to  Henry. 


/ 
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Jacob  F.  Miller^  for  appellant. — ^Mrs.  Cormac,  by 
accepting  the  deed  from  Simon,  became  personally  lia- 
ble for  the  mortgage  debt  {Laws  of  1848,  1860,  1862 ; 
Ballin  ©.  Dillaye,  37  N.  Jl  35 ;  Huyler's  Executors  c. 
Atwood,  26  N.  J.  Eq.  604 ;  S.  C,  28  Id.  275 ;  Flynn  v. 
Powers,  36  How.  Pr.  289 ;  Walsh  v.  Powers,  43  N.  Y. 
26;  Vrooman  v.  Turner,  15  8up*m  Ct.  79;  Owen  v. 
Crawley,  36  N.  T.  604 ;  Fowler  v.  Seaman,  40  Id.  593 ; 
Com  Ex.  Ins.  Co.  v.  Babcock,  42  Id.  614 ;  Frecking  v. 
Holland,  53  Id.  425;  Bodeen  v.  Killeen,  Id.  93; 
Maxon  v.  Scott,  55  Id.  251). 

George  C.  HoUj  for  respondents. — ^The  defendants 
are  not  liable  for  a  deficiency  unless  their  grantor  was 
liable  (Vrooman  v.  Turner,  69  N.  T.  280).  Their 
grantor  was  not  liable,  because  she  was  a  married 
woman  (Yale  v.  Dederer,18  iT.  T.  265  ;  22  Id.  460 ;  68 
Id.  329 ;  Co.  Litt.  3  a ;  Manhattan  Life  Ins.  Co.  v. 
Glover,  14  Hun^  153 ;  Brown  v.  Hennan,  14  Abb.  Pr. 
394 ;  Kidd  v.  Conway,  65  Barb.  158 ;  Ledeliey  t. 
Powers,  39  Id.  566 ;  Knapp  v.  Smith,  27  i\r.  Z.  279 ; 
Nash  V.  Mitchell,  3  Abb.  N.  0.  177 ;  Hallock  t.  Del- 
main,  2  Sicp'm  Ct.  [T.i&C]  350). 

Andrews,  J. — This  court,  in  Vrooman  v.  Tamer, 
69  N.  r.  280,*  affirmed  the  doctrine  of  King  v.  White- 
ly,  10  Paige  J  465, — that  where  a  grantor  of  an  equity  of 
redemption  in  mortgaged  premises  is  not  personally 
liable  to  pay  the  mortgage  debt,  and  has  no  legal  or 
equitable  interest  in  such  payment,  except  so  far  as 
the  mortgage  may  be  a  charge  upon  the  lands  mort- 
gaged, his  grantee  thereof  incurs  no  liability  to  the 
holder  of  the  mortgage  by  reason  of  a  covenant  on  his 
part,  contained  in  the  deed,  to  assume  and  pay  the 
mortgage.  The  grounds  of  this  doctrine  are  fully 
stated  in  the  opinion  in  the  cases  cited,  and  need  not 
be  here  adverted  to. 

*  Reversing,  on  this  point,  8  JJun,  78. 
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The  defendants  claim  the  benefit  of  the  rale  ;  and 
they  were,  by  the  judgment  of  the  court  below,  exon- 
erated from  liability  for  the  deficiency  arising  on  the 
foreclosure  sale  in  this  action,  on  the  ground  that  Mrs. 
Cormac,  their  grantor,  was  not  personally  bound  or 
liable  to  pay  the  plaintiflPs  mortgage.  The  mortgage 
was  executed  to  the  plaintiff,  in  1872,  by  one  Simon,  to 
secure  the  payment  of  his  bond  for  $20,000.  In  1873, 
Simon,  the  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises,  conveyed  them  by  deed  to  Kate 
M.  Cormac,  a  married  woman,  for  the  consideration,  as 
expressed  in  the  deed,  of  $31,000,  subject  to  the  mort- 
gage, which  the  grantee,  by  the  terms  of  the  deed, 
assumed  and  agreed  to  pay  as  a  part  of  the  considera- 
tion of  the  conveyance. 

In  18^4,  Mrs.  Cormac,  together  with  her  husband, 
deeded  the  premises  to  the  defendants,  subject  to  the 
mortgage,  which  they  in  turn  assumed  and  agreed  to 
pay. 

It  was  not  shown  upon  the  trial  that  Mrs.  Cormac, 
when  she  purchased  the  land,  had  any  separate  estate, 
or  that  she  was  engaged  in  any  trade  or  business  on 
her  own  account,  or  otherwise.  The  purchase  com- 
prised four  city  lots  ;  but  it  does  not  appear  for  what 
purpose  they  were  bought,  whether  for  use  or  re-sale. 
The  finding  of  the  court  that  Mrs.  Cormac  was  not  per 
sonally  liable  to  pay  the  plaintiff's  mortgage,  notwith- 
strading  her  express  agreement,  contained  in  the  con- 
veyance from  Simon,  was  put  upon  the  ground  that  a 
married  woman  has  no  general  capacity  under  the  acts 
of  1848,  1849,  1860  and  1862,  to  bind  herself  by  a  con- 
tract to  pay  the  purchase  price  of  land  bought  by,  and 
conveyed  to  her,  and  that  her  common-law  disability 
attaches  to  and  makes  her  contract  void,  unless  it 
appears  that  the  purchase  was  made,  and  the  liability 
incurred,  in  the  prosecution  of  a  trade  or  business, 
carried  on  by  her  on  her  separate  account,  and  that  to 
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cliarge  her  estate  in  equity  for  the  debt,  there  must 
have  been  an  antecedent  separate  estate  capable  of 
being  charged,  and  the  intention  to  charge  it  expressed 
in  the  contract,  or  the  consideration  must  be  one  going 
to  the  direct  benefit  of  such  estate. 

The  question  presented  is  One  of  considerable  im- 
portance, and  not  free  from  difficulty.  The  case  of 
Yale  V.  Dederer,  18  If.  T.  265 ;  22  Id.  460,  arose  under 
the  acts  of  1848  and  1849,  and  it  was  determined  in 
that  case  that  the  statutes  then  under  consideration 
did  not  remove  the  common-law  disability  of  a  married 
woman  to  contract  debts,  or  bind  herself  by  a  personal 
obligation,  and  that  her  engagements,  in  any  case, 
'could  only  be  enforced  by  way  of  equitable  charge 
upon  her  separate  estate,  and  that  such  charge  could 
only  be  created  by  an  intention  declared  in  the  con- 
tract, which  is  the  foundation  of  the  charge,  or  when 
the  contract  was  for  the  direct  benefit  of  her  estate, 
and  it  was  held  that  her  estate  was  not  charged  by  the 
execution  of  a  promissory  note,  which  she  had  signed 
in  the  ordinary  form  of  such  a  contract,  as  surety  for 
her  husband.  The  construction  put  upon  the  acts  of 
1848  and  1849,  in  Yale  v.  Dederer,  has  been  followed 
in  other  cases,  and  the  decision  in  that  case  is  control- 
ling as  to  the  construction  of  these  statutes,  and  in 
respect  to  cases  coming  within  the  same  principle.* 

It  is  difficult  to  hold,  in  view  of  the  decision  in  Yale 
V.  Dederer,  that,  under  the  acts  of  1848  and  1849,  the 
contract  of  a  married  woman  to  pay  for  land  purchased 
by  her  is  valid,  either  in  law  or  equity,  or  enforceable 
against  her  estate,  when  she  receives  no  other  benefit 
from  the  transaction  than  the  benefit  implied  from  the 
acquisition  of  the  title  to  the  land  purchased,  at  least 
when  the  land  purchased  constitutes  her  entire  estate. 

*  The  decision  in  Yale  o.  Dederer  was  reiterated  on  a  third  appeal. 
Reported  in  6S  K  F.  829. 
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This  view  of  these  statutes  does  not,  however,  involve 
the  injustice  of  allowing  a  married  woman  to  obtain 
the  title  to  land  npon  a  promise  to  pay  the  purchase 
price,  and  then  to  hold  it  free  from  any  claim  or  lien 
for  the  purchase-money.  Upon  the  well-settled  doc- 
trine of  equity,  if  her  bond,  or  other  security  for  the 
payment  of  the  consideration  is  void,  the  land  would 
be  subjected,  uix)n  principles  quite  independent  of  any 
doctrine  appertaining  to  the  separate  estates  of  married 
women,  to  a  lien  in  favor  of  the  vendor,  for  the  unpaid 
purchase-money.  The  act  of  1848,  as  amended  in 
1849,  so  far  as  it  authorized  a  married  woman  to  take 
by  gift  or  grant  from  any  i)er8on  other  than  her  hus- 
band, real  or  i)ersonal  property,  was  not  an  enabling 
statute.  This  capacity  she  had  at  common  law  (Darby 
r>.  Callaghan,  16  IT.  Y.  71 ;  Knapp  v.  Smith,  27  Id. 
278).  The  new  capacity  given  to  a  married  woman  by 
that  act,  was  to  hold  the  estate  or  proi)erty  acquired 
by  her  in  any  of  the  modes  designated  thei^ein,  as  her 
separate  property,  without  the  creation  of  a  trust,  or 
the  intervention  of  trustees,  free  from  the  control  or 
power  of  disposition  of  the  husband,  with  the  right  to 
convey  and  devise  it  as  if  she  were  B,/eme  sole. 

In  Huyler  v.  Atwood,  26  J7.  J.  504;  S.  C,  28  Id. 
275,  a  case  almost  identical  in  its  facts  with  this,  the 
same  question  arose  as  to  the  liability  of  the  grantees 
of  a  married  .woman,  who,  in  the  conveyance  to  them, 
had  assumed  the  payment  of  a  mortgage  on  the  land, 
which  she  had  likewise  assumed  in  the  conveyance 
from  her  grantor,  to  pay  a  deficiency  arising  on  the 
foreclosure  of  the  mortgage. 

Section  3  of  the  New  Jersey  statute  of  1852,  relat- 
ing to  married  women,  is  in  nearly  the  same  words  as 
the  same  section  of  our  statute  of  1848,  and  the  court 
affirmed  the  liability  of  the  defendants  for  the  defic- 
iency, upon  the  ground  that  the  covenant  of  their 
grantor  to  assume  and  pay  the  mortgage  in  the  con- 
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veyance  to  her  was  valid,  notwithstanding  her  cover- 
ture ;  and  the  conclusion  as  to  the  validity  of  her 
covenant  was  reached  upon  the  ground  that  the  legis- 
lature, by  giving  to  married  women  the  capacity  to 
acquire  real  estate  by  grant,  impliedly  authorized  them 
to  enter  into  a  contract  of  purchase,  and  to  bind  them- 
selves to  pay  the  purchase-money. 

The  limited  construction  put  upon  our  statute  in 
Yale  V.  Dederer  would  not  probably  justify  us  in 
adopting,  in  its  full  extent,  the  view  of  the  New  Jersey 
court ;  but  this  court,  in  Ballin  v.  Dillaye,  37  N,  Y. 
35,  which  arose  under  the  acts  of  1848,  1849  and  186(), 
went  very  far  towards  holding  a  married  woman  liable 
on  her  bond,  given  on  her  purchase  of  land,  for  the 
payment  of  the  purchase-money.  In  that  case,  the 
question  was,  whether  the  defendant,  Mrs.  Dillaye,  a 
married  woman,  was  liable  on  her  bond  for  a  deficiency 
upon  a  foreclosure  of  a  mortgage  executed  by  her  to 
the  plaintiffs.  She  obtained  title  to  the  premises  by 
purchase  at  a  foreclosure  sale  of  a  mortgage  held  by  a 
bank.  The  plaintiffs,  at  the  time,  held  a  junior  mort- 
gage on  the  same  premises,  and  intended,  upon  the 
sale,  to  bid  to  the  extent  of  their  mortgage.  Mrs. 
Dillaye  wished  to  prevent  their  bidding.  A  written 
agreement  was  accordingly  executed  between  her  and 
the  j>laintiffs,  by  which,  in  substance,  the  plaintiffs' 
agreed  to  advance  $7,000,  to  clear  the  title,  and  not  to 
bid  at  the  sale ;  and  she  agreed  to  recognize  their 
mortgage  as  valid,  and  to  give  them,  on  her  purchasing 
the  premises,  her  bond  and  mortgage  on  part  of  the 
premises  to  secure  the  payment  of  their  mortgage 
debt  and  the  $7,000  advanced. 

Pursuant  to  the  agreement,  the  plaintiffs  advanced 
the  money  and  refrained  from  bidding,  and  the  defend- 
ant bought  the  premises  and  executed  to  them  a  bond 
and  mortgage  covering  the  advance  and  the  amount  of 
their  original  mortgage. 
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On  the  trial  of  the  question  of  Mrs.  Dillaye's  liabil- 
ity for  the  deficiency,  the  plaintiffs  offered  to  prove 
that  at  the  time*  of  the  transaction,  she  had  a  separate 
estate.  There  was  no  offer  to  prove,  nor  did  it  appear, 
that  Mrs.  Dillaye  had  any  interest  in  the  mortgaged 
premises  prior  to  her  purchase  on  the  foreclosure  of  the 
bank  mortgage,  or  that  her  antecedent  separate  estate 
was  pledged  for  the  mortgage  debt,  or  had  any  relation 
to  the  mortgaged  premises. 

The  special  term  rejected  the  proof  offered,  and 
held  that  the  defendant  was  not  liable  for  the  defic- 
iency, and  the  decision  of  the  special  term  was  affirmed 
by  the  general  term.  This,  court  reversed  the  judg- 
ment, and  directed  a  new  trial. 

It  is  a  little  difficult  to  ascertain  the  precise  ground 
upon  which  the  decision  in  this  court  proceeded.  The 
court,  in  reference  to  the  fact  that  Mrs.  Dillaye  had  a 
separate  estate,  say  that  it  was  relevant  and  material, 
and  in  view  of  the  offer  on  the  trial  to  prove  the  fact, 
it  is  assumed  in  the  consideration  of  the  case.  But  I 
do  not  understand  that  her  liability  is  put  upon  the 
ground  that  she  had  a  separate  estate  at  the  time  of  the 
purchase ;  certainly  it  was  not  put  ui)on  this  ground 
alone.  It  is  hot  i)erceived  how  Mrs.  Dillaye's  liability 
at  law,  or  in  equity,  for  the  deficiency,  could  be 
affected  by  the  fact  that  she  had  a  separate  estate  at 
the  time  of  the  transaction,  unless  it  was  connected  by 
contract,  or  otherwise,  with  the  property  purchased. 
But  the  court  seem  to  hold,  that  as  she,  by  the  pur- 
chase on  the  foreclosure  of  the  bank  mortgage,  ac- 
quired not  only  the  property  included  in  the  plaintiff's 
mortgage,  but  other  lots  in  addition,  the  obligation 
entered  into  by  her  was  for  the  benefit  of  her  estate, 
and  that  her  whole  estate  was  therefore  chargeable 
with  the  deficiency. 

It  is  claimed  on  the  part  of  the  plaintiff,  that  the 
case  of  Ballin  v.  Dillaye  decides  in  his  favor  the  ques- 
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tion  now  presented.  But,  without  considering  whether 
the  circumstances  under  which  the  bond  in  that  case 
was  given  distinguish  it  in  principle  from  this,  I  am  of 
opinion  that  the  covenant  of  the  defendant's  grantee 
to  assume  and  pay  the  Simon  mortgage,  was  binding 
and  valid,  on  the  ground  that  under  the  acts  of  1860 
and  1862,  in  connection  with  the  previous  acts,  a  mar- 
ried woman  may  purchase  property  on  credit,  and  bind 
herself  by  a  contract  to  pay  the  purchase-money,  and 
that  it  is  not  a  material  circumstance  in  respect  to  her 
liability,  whether  she  had  any  antecedent  separate 
estate,  or  whether  the  contract,  on  her  part,  was  a 
prudent,  wise  and  advantageous  one. 

The  act  of  1860  greatly  enlarged  the  civil  capacity 
of  a  feme  covert^  beyond  what  was  conferred  by  the 
previous  legislation.  By  section  2  she  is  empowered 
to  bargain,  sell,  assign  and  transfer  her  separate  prop- 
erty, and  carry  on  any  trade  or  business,  and  perform 
any  labor  or  services  on  her  sole  and  separate  account. 
Section  3  authorizes  a  married  woman,  possessed  of 
real  estate  as  her  separate  property,  to  bargain,  sell 
and  convey  the  same*  or  to  enter  into  any  contract  in 
reference  thereto,  with  the  assent,  in  writing,  of  her 
husband,  or  by  the  authority  of  the  court,  obtained  as 
X)rovided  in  the  section.  Section  7  provides  that  she 
may  sue  and  be  sued  in  all  matters  having  relation  to 
her  separate  property,  or  in  relation  to  property  which 
might  thereafter  come  to  her  by  descent,  devise,  be- 
quest, or  the  gift  of  any  person  except  her  husband,  in 
the  same  manner  as  if  she  were  sole. 

Section  8  declares  that  the  husband  shall  not  be 
bound  by  any  bargain  or  contract  of  the  wife  "in  res- 
pect to  her  sole  or  separate  property,  or  any  property 
which  may  hereafter  come  to  her  by  descent,  devise, 
bequest,  or  the  gift  of  any  person  except  her  hus- 
band ;"  or  by  any  bargain  or  contract  entered  into  by 
her  in  or  about  the  carrying  on  of  any  trade  or  busi- 
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ness  under  any  statute  of  the  State,  or  render  him  or 
his  property  in  any  way  liable  therefor. 

The  authority  given  to  a  married  woman  by  this 
statute  to  carry  on  any  trade  or  business  on  her  own 
account,  and  to  have  and  control  her  own  earnings, 
whether  living  with  her  husband  or  living  separate 
from  him,  worked  a  radical  change  in  the  pre-existing 
law,  and  it  has  been  held  by  this  court  in  several  cases, 
that  as  incident  to  her  authority  under  this  statute  to 
carry  on  a  trade  or  business,  a  married  woman  may 
enter  into  any  contract  in  respect  thereto.  She  may 
purchase  real  or  personal  property  on  credit  for  the 
purposes  of  the  trade  or  business  into  which  she  is 
about  to  enter,  and  bind  herself  by  contract  of  pay- 
ment, and  also  by  her  contracts  made  in  the  course  of 
the  business  in  which  she  engages  (Bodine  v.  Killeen, 
63  K  r.  93 ;  Precking  v.  RoUand,  Id.  423).  In  the 
case  last  cited  it  was  said :  "The  power  to  carry  on  a 
separate  trade  or  business  includes  the  power  to  borrow 
money  and  to  purchase  upon  credit,  implements,  fix- 
tures and  real  or  personal  estate  necessary  or  convenient 
for  the  purpose  of  commencing  it,  as  well  as  the  power 
to  contract  debts  in  its  prosecution  after  it  has  been  es- 
tablished." 

The  limitation  upon  the  power  of  a  married  woman 
to  deal  with  her  real  estate  contained  in  section  3 
of  the  act  of  1860, — which  made  the  assent  of  her 
husband  or  the  order  of  the  court  necessary  to  the 
validity  of  her  conveyance  of  her  lands  or  her  contracts 
in  respect  thereto, — was  removed  by  the  amendment  of 
1862,  and  a  clause  was  added  to  the  section  expressly 
authorizing  her  to  enter  into  any  of  the  usual  cove- 
nants for  title  in  her  contracts  in  relation  to,  or  her 
conveyances  of  her  real  property,  which  covenants  the 
section  declares  shall  be  obligatory  to  bind  her  separate 
property. 

It  will  be  observed  that  these  statutes  confer  upon  a 
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married  woman  the  broadest  and  most  comprehensive 
powers  over  her  separate  real  and  personal  property. 
Her  power  of  disposition  is  absolute  and  nnqualified. 
She  may  sell  or  give  it  away.  She  may  enter  into  any 
contract  in  respect  to  her  separate  real  property  "with 
the  same  effect,  and  in  all  respects  as  if  she  were  nn- 
married,"  and  this  court  has  held  that  as  incident  to 
her  separate  ownership  she  is  liable  for  torts  committed 
in  its  management,  and  for  the  fraud  of  her  agent  in 
dealing  with  third  persons  in  respect  to  it  (Roweo. 
Smith,  45  i\r.  Y.  230;  Baum  v.  Mullen,  47  Id.  577). 
She  may  engage  in  business  and  incur  the  most  dan- 
gerous, and  even  ruinous  liabilities  in  its  prosecution, 
and  they  will  be  enforced  against  her  to  the  same 
extent  as  if  she  was  unmarried.  She  is  no  longer 
regarded  as  under  the  tutelage  of  the  court ;  but  the 
new  legislation  assumes  that  she  is  capable  of  manag- 
ing her  own  interests. 

But  it  is  insisted  that  she  may  not  bind  herself  by 
a  contract  for  the  purchase  of  land  if  she  has  no  ante- 
cedent estate  to  be  benefited,  or  if  the  purchase  is  not 
made  for  the  purposes  of  a  trade  or  business.  The 
policy  of  such  special  limitation,  in  view  of  the  general 
scope  of  our  statutes  and  the  conceded  power  of  mar- 
ried women  to  charge  and  dispose  of  their  property, 
and  incur  liabilities  in  its  management,  is  not  ap- 
parent. 

In  Stewart  v.  Jenkins  (6  Allen^  300),  the  supreme 
court  of  Massachusetts,  under  a  statute  of  that  State 
which  provides  *'that  a  married  woman  may  bargain, 
sell  and  convey  her  separate  real  and  personal  property, 
enter  into  any  contract  in  reference  to  the  same,  cany 
on  any  trade  and  business  and  perform  any  labor  and 
services  on  her  sole  and  separate  account,  and  sue  and 
be  sued  in  all  matters  having  relation  to  her  separate 
property,  &c.,  as  if  she  were  sole,"  held  that  a  married 
woman  was  bound  by  a  note  given  as  the  consideration 


ABBOTT'S    NIEW   CASES.  241 

Cashman  v.  Henry. 

in  part  of  a  conveyance  of  real  estate,  on  the  ground 
that  it  was  a  contract  in  reference  to  her  separate  es- 
tate within  the  statute,  and  the  court  rejected  as  too 
narrow  the  construction  insisted  upon  by  the  defend- 
ant, that  the  power  given  to  a  married  woman  by  the 
statute  to  enter  into  a  contract  in  reference  to  her 
separate  estate  was  limited  to  the  estate  owned  by  her 
when  the  contract  was  made. 

The  section  of  the  Massachusetts  statutes  con- 
sidered in  Stewart  v.  Jenkins,  is  very  nearly  like 
section  3  of  our  statute  of  1860,  as  amended  in  1862. 
But  the  intention  of  the  legislature  to  confer  upon  a 
married  woman  the  general  capacity  to  enter  into  a 
valid  executory  contract  to  pay  for  property  purchased 
by  her,  is  indicated  by  sections  7  and  8  of  the  act  of 
1860,  amended  in  1862.  Section  7  of  the  act  of  1860 
was  amended  by  the  act  of  1862,  by  inserting  the  word 
"purchase"  in  the  first  clause  of  the  section,  so  that 
it  should  read,  "  Any  married  woman  may,  while  mar- 
ried, sue  and  be  sued  in  all  matters  having  relation  to 
her  sole  and  separate  property,  or  which  may  come  to 
her  by  descent,  devise,  bequest,  purchase,  &c.,"  and 
section  8  was  amended  by  inserting  the  same  word  in 
that  section,  so  as  to  embrace  in.  the  exemption  of  the 
husband,  exemption  from  liability  on  the  contracts  of 
the  wife,  made  in  respect  to  property  coming  to  her  by 
purchase. 

These  amendments  indicate  that  the  legislature  had 
in  view  the  acquisition  by  a  married  woman  of  the 
title.to  property  by  purchase,  and  the  clear  implica- 
tion from  the  provision  in  section  8, — exempting  the 
husband  from  liabOity  upon  the  vnfe's  contracts  or 
bargains  in  respect  to  property  purchased  by  her, — ^is, 
that  she  may  bind  herself  personally  by  such  con- 
tracts ;  and  a  contract  to  pay  the  consideration  of  land 
conveyed  to  her,  is,  I  think,  a  contract  in  respect  to 
Vol.  v.— la 
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property  coming  to  her  by  purchase,  within  the  mean- 
ing of  the  statute. 

The  conclusion  is,  that  under  the  statutes,  as  they 
now  exist,  a  married  woman,  as  incident  to  her  light 
to  acquire  real  and  personal  property  by  purchase,  and 
hold  it  to  her  sole  and  separate  use,  may  purchase 
property  upon  credit,  and  bind  herself  by  an  execu- 
tory contract  to  pay  the  consideration  money,  and  that 
her  bond,  note  or  other  engagement  given  and  entered 
into  to  secure  the  payment  of  the  purchase  price  of 
property  acquired  and  held  for  her  separate  use,  may 
be  enforced  against  her  in  the  same  manner,  and  to  the 
same  extent  as  if  she  were  a  feme  soUj  and  that  her 
liability  does  not  dex)end  upon  the  proof  or  existence 
of  special  circumstances,  but  is  governed  by  the  ordin- 
ary rules  which  determine  the  liability  of  i)ersons  sui 
juris^  upon  their  contracts. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered. 

All  the  judges  concurred,  except  Milleb  and  Eabl, 
JJ.,  who  did  not  hear  the  argument. 

Judgment  accordingly. 


DEVLIN  %.  MURPHY. 

N.  T.  Supreme  Courts  First  Departmerd;  Specid 

Term,  February^  1878. 

Agbeescbnt  for  Rbconveyaitce  of  Laitd.— Fobeglobxtbb  of  Mobt- 
GAOE. — ^Release  of  Grantee  from  Liabhjtt 
for  a  Mortoaqb. 

Where  an  agreement  was  made  contemporaneous  with  a  oonTeyuce 
of  land,  that  the  grantor  would  **at  any  time  *'  thereafter,  accept  a 
reconveyance,  indemnify  the  grantee  against  taxes  and  assessments 
paid  by  him,  and  release  him  from  the  covenants  in  the  deed,  which 
deed  contained  a  covenant  by  which  the  grantee  assumed  the  pay- 
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ment  of  a  mortgage  then  existing  on  the  land ; — Heldy  1.  That  a 
subsequent  reconveyance  of  the  land,  and  a  release  of  the  original 
grantee  by  the  grantor  from  the  covenant,  was  valid  and  effectual 
to  discharge  him  from  all  claims  under  the  mortgage.  2.  That 
the  fact  that  the  agreement  to  accept  a  reconveyance  was  verbal 
only,  and  the  time  indefinite,  could  not  be  taken  advantage  of  by 
the  holder  of  the  mortgage,  that  being  a  question  between  the 
parties  to  the  conveyance  only,  which  a  stranger  could  not  raise.* 

Foreclosure  of  mortgage. 

This  was  an  action  by  William  Devlin  against 
Thomas  Murphy,  William  Fullerton  and  others,  for 
the  foreclosure  of  a  mortgage. 

The  defendant,  Murphy,  being  the  owner  of  certain 
lands,  executed  a  mortgage  thereon  to  Henry  P. 
Spaulding.  He  afterwards  conveyed  the  lands  to  the 
defendant,  Fullerton.  The  deed  to  Fullerton  contained 
a  covenant  by  which  he  assumed  the  payment  of  the 
mortgage.  It  is  sought  in  this  action  to  hold  Fullerton 
for  any  deficiency  arising  on  the  sale. 

At  the  time  of  the  conveyance  to  Fullerton,  it  was 
agreed  by  Murphy  that  he  would,  "  at  any  time  "  there- 
after, accept  a  reconveyance  of  the  lots,  and  reim- 
burse Fullerton  for  what  he  had  paid  out,  and  release 
him  from  all  obligations  he  should  assume. 

Fullerton  afterwards,  and  after  the  commencement 
of  this  action,  reconveyed  the  land  to  Murphy,  and 
was  released  from  the  mortgage  by  Murphy. 

John  E.  Devlin^  for  plaintiff. 

E.  L.  Fancher^  for  defendant,  Fullerton. 

. k 

*  **  Where  parties  have  made  a  contract  which  will  either  directly 
or  indirectly  benefit  a  mere  stranger,  they  may  at  their  pleasure  aban- 
don itf  and  mutually  release  each  other  from  its  performance,  regard- 
less of  his  interest,  unless  the  parties,  with  knowledge  that  he  is  relying 
on  the  contract^  suffer  him  to  put  himself  in  a  position  from  which  he 
cannot  retreat  without  loss  in  case  the  contract  is  not  performed.'' 
Crowell  «.  Currin,  27  iV.  J.  Eq.  152,  650;  Flagg  «.  Munger,  5  Seld. 
483,  405;  Moak'i  Notn  to  Crocker' 9  Case,  17  Mng.  765. 
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Van  Vorst,  J. — The  defendant,  Fullerton,  has  tes- 
tified that  it  was  a  part  of  the  terms  and  conditions 
upon  which  he  became  a  purchaser  of  the  lands  cov- 
ered by  the  mortgage  sought  to  be  foreclosed  in  this 
action,  that  his  grantor,  Murphy,  would,  at  "any  time 
thereafter,"  accept  of  a  reconveyance  of  the  lots,  and  re- 
imburse him  for  what  he  had  paid  out,  and  "  reinstate 
him  as  he  was  at  first."  In  the  event  of  a  reconvey- 
ance he  was  to  get  back  principal  and  interest,  all  he 
should  pay  as  consideration,  and  all  disbursements, 
including  taxes  and  assessments,  and  he  was  to  be 
released  from  all  obligations  he  should  assume.  This, 
according  to  Mr.  Fullerton' s  testimony,  was  the  "final 
agreement"  when  the  conveyance  was  made  and  ac- 
cepted. 

The  defendant.  Murphy,  corroborates  this  state- 
ment, at  least  to  the  extent  that  he  would  take  back 
the  property  whenever  Fullerton  ''  got  tired  of  it." 

The  deed  of  Fullerton  contains  a  covenant  by  which 
he  assumed  the  payment  of  a  mortgage  then  existing 
upon  the  premises,  executed  by  Murphy  to  Henry  F. 
Spaulding,  and  others,  for  $2,940,  being  the  mortgage 
in  suit.  The  conveyance  to  Fullerton  was  in  the  year 
1872.  By  deed,  dated  April  5,  1877,  Fullerton  recon- 
veyed  the  premises  to  Murphy.  This  conveyance, 
which  is  signed  by  Murphy,  contains,  among  other 
things,  a  release  of  Fullerton  from  any  obligation  he 
had  incurred  with  respect  to  the  mortgage,  through  the 
covenants  in  the  deed,  and  Murphy  himself  assumed 
and  agreed  to  pay  it.  The  agreement  between  Murphy 
and  Fullerton,  in  effect,  contemporaneous  with  the 
deed,  was  verbal.  But  it  was  performed  in  part,  at 
the  time,  by  the  making  and  acceptance  of  the  original 
conveyance,  and  the  reconveyance  was  made  and  re- 
ceived in  further  performance  of  it. 

It  is  objected  by  the  plaintiff  that  this  verbal  agree- 
ment was  invalid.    But  Lapprehend  that  the  question 
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of  the  invalidity  of  the  agreement,  and  whether  or  not 
it  should  be  carried  out,  rested  with  Fullerton  and 
Murphy  exclusively.  Whether  or  not  the  agreement 
was  void  for  indefiniteneness  as  to  time,  or  because  not 
reduced  to  writing,  was  for  the  determination  of  Mur- 
phy. He  only  could  object  that  a  delay  of  five  years 
in  making  the  reconveyance  was  unreasonable.  If 
Murphy  felt  himself  bound  in  conscience  to  carry  out 
the  agreement,  and  accept  a  reconveyance  after  a 
lapse  of  five  years,  and  further  to  do  what  he  could 
towards  reinstating  Fullerton,  it  is  not  for  others,  who 
are  neither  parties  nor  privies  to  the  agreement,  to 
complain.  There  is  certainly  nothing  inequitable  in 
the  result  reached  through  the  reconveyance,  if  the  in- 
tentions and  agreements  of  the  parties  made  in  good 
faith  are  fully  carried  out.  A  stranger  to  the  contract 
cannot  object  that  the  agreement  was  not  in  writing 
(Dempsey  v.  Kipp,  61  If.  T.  471),  nor  that  Murphy 
was  not  bound  to  accept  a  reconveyance.  He  believed 
that  he  was  bound,  and  acted  upon  such  belief ;  that  is 
sufficient. 

It  is  true  that  Fullerton' s  covenant  with  respect  to 
the  payment  of  the  mortgage  was  to  the  advantage  of 
the  holder  of  the  mortgage,  and  could  have  been  en- 
forced by  him  so  long  as  the  covenant  was  in  force. 
But  that  in  itself  affords  no  valid  reason  why  the  par- 
ties who  made  the  covenant  should  not  carry  out  an 
agreement  honestly  made,  contemporaneous  with  the 
covenant,  although  the  eflFect  be  to  discharge  the  cove- 
nant and  deprive  a  third  person  of  an  advantage  he 
might  secure  with  the  covenant  in  force. 

If  the  holder  of  the  mortgage  obtained  any  right,  it 
is  in  subordination,  and  must  yield  to  the  earlier  rights 
and  equities  of  Fullerton,  through  the  original  agree- 
ment in  which  the  covenant  in  question  originated. 
Stephens  v.  Casbacker  (8  ITun^  110)  is  an  authority 
that  Murphy's  subsequent  release  operates  as  a  dis- 
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charge  of  Fiillerton  from  all  obligations  assumed  nnder 
the  deed  to  him.  And  the  case  under  consideration  is 
stronger  in  its  facts  for  the  defendant  than  Stephens  9. 
Casbacker.  In  that  case  the  subsequent  conveyance 
of  the  land  and  the  release  were  not  the  result  of  an 
agreement  made  contemporaneous  with  the  covenant. 
The  fact  that  plain tiflPs  action  for  the  foreclosure  of 
the  mortgage  was  pending  when  the  conveyance  was 
made  and  the  release  given,  does  not  affect  the  ques- 
tion. The  commencement  of  the  plaintiff's  action 
could  not  prevent  the  parties  from  carrying  out  a  prior 
agreement  between  themselves. 

The  action  may  proceed  to  judgment  of  foreclosure, 
but  the  defendant,  FuUerton,  is  not  liable  for  any 
deficiency.  As  between  plaintiff  and  the  defendant^ 
FuUerton,  neither  should  reco\ier  costs,  as,  from  the 
condition  of  the  record,  the  plaintiff  was  justified  in 
bringing  in  FuUerton  as  a  party. 

No  appeal  was  taken. 


KANNEY  V.  MoMULLEN". 
If.  T.  Superior  Court ;  Special  Term^  February^  1878. 

FOBECLOSURE  OP   MORTGAOB. — ASSUMPTION  OP  PAYMENT  OP  MOBT- 
OAGE. — ^RbLEASB    op    GrANTEE    OP    MoRTOAQOB. — 

Principal  and  Surety. 

Where  it  was  the  intention  and  there  was  no  mistake  of  the  gnntor 
of  a  deed  in  inserting  a  clause  therein  by  which  the  grantee  assumed 
the  payment  of  a  mortgage,  and  no  fraud  or  deception  was  prac- 
ticed upon  him  and  he  was  present  with  counsel  at  the  delivery  of 
the  deed, — Hdd^  that  the  grantee  was  bound  to  know  and  was 
legally  chargeable  with  full  notice  of  the  contents  of  the  deed. 

A  mistake  of  one  of  the  parties  to  a  deed,  in  the  absence  of  fraud  by 
the  other,  does  not  warrant  the  court  in  reforming  the  instrument 


ABBOTT'S    NEW   CASES.  247 

Bannej  v.  McMullen. 

' 

Whether  a  written  instrument  can  be  reformed  except  ia  a  direct  suit 
for  that  parpose, — query* 

lo  such  a  suit  no  amendment  will  be  allowed  on  the  ground  of  mis- 
take^  without  the  clearest  and  most  satisfactory  proof,  and  unless  it 
appears  that  the  mistake  was  mutual. 

Where,  after  a  conveyance  of  mortgaged  premises  by  a  mortgagor  to 
one  who  assumed  the  payment  of  the  mortgage,  the  former  released 
the  latter  from  his  covenant  to  pay  the  mortgage,  — Hdd^  that  this 
did  not  release  the  grantee  from  his  liability  to  the  mortgagee. 

A  conveyance  by  the  mortgagor  of  mortgaged  premises  to  one  who 
assumes  the  payment  of  the  mortgage,  places  the  latter  in  the  rela- 
tion of  principal  debtor  to  the  mortgagee,  and  the  former  in  that 
of  surety  only. 

The  liability  of  such  a  grantee  can  be  directly  enforced  in  an  action 
without  a  foreclosure,  and  without  impleading  the  original  obligor 
and  mortgagor. 

Foreclosure  of  a  mortgage.    Trial  by  the  court. 

This  was  an  action  by  Catherine  H.  Banney  against 
David  McMullen  and  others,  to  foreclose  certain  mort- 
gages made  by  John  B.  Davis  to  Lafayette  Kanney,  to 
secure  the  sum  of  $10,000  each. 

The  facts  of  the  case  are  as  follows :  On  July  17, 
1874,  one  John  McMullen,  a  son  of  the  defendant, 
David  McMullen,  entered  into  a  contract  with  said 
John  B.  Davis,  for  an  exchange  of  lands.  By  its  terms 
McMullen  agreed  to  convey  to  Davis,  a  tract  of  land  on 
the  First  avenue,  in  the  city  of  New  York,  extending 
from  OnO'hundred-and-twenty-fourth  to  One-hun- 
dred-and- twenty -fifth  street,  at  the  price  of  $62,000  to 
be  paid  as  follows  :  $35,000  by  the  assumption  of  two 
mortgages  for  that  amount,  then  on  the  property ; 
$24,000  by  a  conveyance  of  land  in  Seventy-fifth  street 
for  the  price  of  $60,000,  subject  to  three  first  mortgages, 
amounting  in  all  to  $30,000  ;  the  party  of  the  first  part, 
John  McMullen,  to  give  back  his  bond  secured  by 
mortgage  of  said  premises  for  $6,000  ;  thus  leaving  an 

*  Compare  Kanderille  a.  Reynolds,  68  N.   F.  529,  affi'g  5  Hutij 
338;  Maher  v.  Hibernia  Ins.  Co.,  67  N.  T.  283,  affi'g  6  Hun,  253. 
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equity  of  $24,000.  The  remaining  $3,000  was  to  be  paid 
in  Davis'  bond  secured  by  a  second  mortgage,  on  part 
of  the  One-hundred-and-twenty-fifth  street  tract. 

The  First  avenue  property  really  belonged  to  David 
McMuUen,  though  standing  in  the  name  of  his  son 
John,  who  acted  in  his  stead. 

The  Seventy-fifth  street  property  had  been  conveyed 
to  Davis,  on  February  25,  1874,  by  Lafayette  Ranney, 
to  whom  Davis  had  executed  three  purchase  money 
mortgages  thereon,  for  $10,000  each,  being  the  same 
three  mortgages  mentioned  and  referred  to  in  the  con- 
tract between  John  McMullen  and  Davis. 

At  the  instance  and  upon  the  request  of  Davis, 
Ranney  agreed  to  take  from  McMullen  the  title  to  the 
First  avenue  property,  and  to  assume  the  mortgages 
thereon,  provided  David  McMullen  (and  not  John) 
would  become  the  grantee  of  the  property  in  Seventy- 
fifth  street,  and  assume  the  mortgages  thereon.  Ranney 
was  unwilling  to  accept  of  John  McMullen' s  responsi- 
bility, but  consented  to  the  proposed  arrangement,  only 
upon  the  express  condition  that  David  McMullen 
should  take  the  title  to  the  Seventy-fifth  street  land, 
and  become  personally  liable  for  the  mortgages  thereon 
made  by  Davis  to  himself.  These  mortgages  had  pre- 
viously, and  on  or  about  April  6,  1874,  been  assigned 
to,  and  were  held  and  owned  by  the  present  plaintiff, 
the  wife  of  Lafayette  Ranney. 

There  was  some  conflict  of  evidence  as  to  whether  or 
not  Ranney' s  agreement  with  Davis  was  to  the  effect 
above  stated,  but  the  judge  before  whom  the  case  was 
tried,  found  as  matter  of  fact  that  such  was  its  pur- 
port. 

On  August  1,  1874,  by  deed  dated  on  that  day, 
John  McMullen  conveyed  to  Lafayette  Ranney,  the 
First  avenue  property,  subject  to  two  mortgages  made 
by  David  McMullen,  td  the  Reformed  Dutch  Church  of 
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Harlem,  for  835,000,  the  payment  whereof  Ranney  ex- 
pressly assumed. 

On  the  same  day  Davis  conveyed  to  David  McMul- 
len the  Seventy-fifth  street  property  by  deed  of  concur- 
rent date,  the  consideration  of  such  deed,  as  therein 
expressed,  being  the  sura  of  $60,000.  Such  conveyance 
was  made  "subject,  however,  to  three  certain  mort- 
gages now  on  the  premises  which,  with  the  interest,  due 
and  to  become  due,  the  party  of  the  second  part  hereby 
assumes  ;  they  amounting  to  the  sum  of  $30,000,  being 
part  of  the  consideration  money  of  this  conveyance." 
The  deeds  of  the  properties  were  simultaneously  de- 
livered, Davis  acting  for  Ranney  in  receiving  the  deed 
from  John  McMullen. 

The  present  action  was  brought  by  the  plaintiff,  as 
assignee,  to  foreclose  two  of  the  mortgages  on  the 
Seventy-fifth  street  property. 

The  complaint  averred,  among  other  things,  that  in 
and  by  the  conveyance  of  August  1,  1874,  from  Davis 
and  wife  to  David  McMullen,  the  latter  covenanted 
and  agreed  to  pay  the  moneys  secured  by  said  mort- 
gages, with  the  interest  thereon,  and  judgment  w^as 
demanded  against  him  for  any  deficiency  in  the  pro- 
ceeds of  the  sale,  to  pay  the  amount  due  to  the  plain- 
tiff. 

David  McMullen  answered,  setting  up  the  contract 
between  John  McMullen  and  Davis,  above  stated,  and 
avening  that  John  McMullen  did  not,  in  and  by  said 
contract,  agree  to  assume  payment  of  the  said  mort- 
gages, or  any  part  thereof.  He  further  averred  that 
having  purchased  John  McMullen' s  interest  in  said 
contract,  he  subsequently  took  from  Davis  the  deed  of 
August  1,  1874,  whereby  the  Seventy-fifth  street  prop- 
erty was  conveyed  ;  that  "  by  mistake  of  the  scrivener 
or  person  who  prepared  the  deed"  he  "was  therein 
made  to  assume  the  payment  of  the  said  mortgages," 
but  that,  when  he  received  the  said  deed,  he  did  not 
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know  that  it  contained  any  clause  making  him  liable 
for  the  payment  thereof;  that  he  did  not  discover 
the  fact  until  January,  1877,  when,  by  a  written  in- 
strument under  his  hand  and  seal,  Davis,  for  the  con- 
sideration therein  mentioned,  released  and  discharged 
him  from  the  said  provision  and  covenant. 

Upon  the  trial,  Davis  and  David  McMullen  were 
both  sworn  as  witnesses,  and  testified  as  to  the  circum- 
stances under  which  the  respective  conveyances  to 
Ranney  and  to  David  McMullen  were  made. 

The  ''  scrivener  or  person  who  prepared  "  the  deed 
to  McMullen,  an  attorney  and  counselor-at-law  em- 
ployed by  Davis  for  the  purpose,  was  not  called  or 
examined  as  a  witness  ;  nor  was  the  lawyer  of  McMul- 
len, who  attended  on  his  behalf  when  the  exchange 
was  consummated,  and  who  accepted,  recorded,  and 
retained  the  deed  from  Davis,  produced  or  examined 
as  a  witness  on  the  part  of  the  defense. 

Davis  testified  that  he  had  no  recollection  of  having 
instructed  his  lawyer  to  insert  the  assumption  clause 
in  the  deed,  and  McMullen  was  positive  in  the  asser- 
tion that  he  neither  read  the  deed  nor  had  any  knowl- 
edge of  the  assumption  clause  contained  in  it  until 
January,  1877. 

Other  facts  sufficiently  appear  in  the  opinion. 

Charles  Strauss^  for  plaintiff. — The  deed  cannot 
be  reformed,  except  in  an  action  between  the  grantor 
and  grantee,  and  not  in  a  collateral  action  (Wyche  v. 
Greene,  11  Oeo.  173 ;  Cady  v.  Potter,  65  Barb.  463 ; 
easier  v.  Sitts,  6  Hun,  659;  1  Story's  Eq.  §  165). 
Equity  will  interfere  and  grant  relief  only  where  there 
is  a  plain  mistake,  clearly  made  out  by  satisfactory 
proofs  (Gillespie  v.  Moon,  2  Johns.  Ch.  695-697; 
Tucker  v.  Madden,  44  Me.  206 ;  Lyman  «.  United  States 
Ins.  Co.,  2  Johns.  Ch.  630 ;  Kent  v.  Manchester,  29 
Barb.  595  ;  Boardn^an  v.  Davidson,  7  Abb:  Pr.  N.  8. 
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439).  The  release  is  void  for  lack  of  consideration 
(Ranney  v.  Peyser,  Sp.  T.  in  fall  of  1876,  opinion  by 
Donahue,  J.,  where  it  is  held  that  the  mortgagor  has 
no  power  to  release  his  grantor  from  the  covenant  of 
assumption.  Also  see  opinion  of  Murray  Hoffman, 
referee*).  When  the  mortgagor  conveys  the  mort- 
gaged premises  to  one  who  assumes  the  payment  of 
the  mortgage,  such  grantee  becomes  the  principal 
debtor,  and  the  mortgagor  surety  (Cornell  v.  Prescott, 
2  Barb.  16 ;  Russell  v.  Pistor,  7  i\r.  Y.  171, 174 ;  Stebbin 
D,  Hall,  20  Barb.  530 ;  Flagg  v.  Mangin,  9  IT.  T.  499 ; 
Rubens  v.  Prindle,  44  Barb.  345  ;  Hartley  v.  Harrison, 
24  K  r.  171 ;  Garnsey  v.  Rogers,  47  Id.  233 ;  Thorp 
V.  Keokuk  Coal  Co.,  48  Id.  258).  The  purchaser  who 
assumes  payment  of  a  mortgage  is  liable  to  an  action 
for  the  amount  of  the  mortgage  by  the  mortgagee, 
without  a  foreclosure  and  without  joining  the  mort- 
gagor as  co-defendant  (Cumberland  v.  Codrington,  3 
Johns.  GTi.  265 ;  Barker  v.  Bucklin,  2  Den.  45 ;  Law- 
rence v.  Fox,  20  N.  T.  268 ;  Bun-  v.  Beers,  24  Id.  178). 
He  is  liable,  upon  his  undertaking  to  pay,  and  not 
iiI)on  a  mere  agreement  of  indemnity  (Rawson  v. 
Copland,  2  Sandf.  Ch.  251) ;  and  the  mortgagor  is  lia- 
ble only  as  surety  of  the  purchaser  (Marsh  v.  Pike,  10 
Paige^  595 ;  Vanderkemp  v.  Shelton,  11  Id.  28 ;  La- 
farge  v.  Herter,  11  Barb.  159).  When  the  purchaser 
has  assumed  payment,  the  release  of  the  mortgagor  by 
the  creditor  from  all  liability  does  not  exonerate  the 
purchaser  from  liability  (Bentley  v.  Vanderheyden,  35 
N.  T.  677 ;  Garnsey  v.  Rogers,  47  Id.  242).  The  mort- 
gagee is  entitled  to  the  benefit  of  the  assumption  (King 
t.  Whitely,  10  Paige,  465  ;  RusseU  v.  Pistor,  7  N.  Y. 
171).  The  grantee  accepting  a  deed  containing  the 
assumption  clause  is  liable  for  any  deficiency  (Trotter 
V.  Hughes,  12  N.  Y.  74;  Thorp  v.  Keokuk  Coal  Co., 

^  Qeepoat^  p.  259,  note. 
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47  Barb.  439).  A  trust  created  for  the  benefit  of  a 
third  person,  though  without  his  knowledge  at  the 
time,  may  subsequently  be  adopted  by  him,  and  he 
may  enforce  its  execution  (Berly  v.  Taylor,  5  HiUj 
577).  Such  a  person,  although  not  privy  to  the  con- 
sideration for  a  promise  in  his  favor,  may  bring  an 
action  thereon  (Lawrence  t).  Fox,  20  iT.  T.  268 ;  Cum- 
berland V.  Codrington,  3  Johns.  Ch.  255).  Defendant 
is  estopped  from  pleading  a  mistake  by  his  laches  and 
bad  faith  (Thomas  v.  Bartow,  48  iT.  T.  193). 

Daniel  P.  Hays  {Carpentier  &  Hays^  attorneys). 
— When  a  covenant  to  assume  is  inserted  in  a  convey- 
ance from  the  mortgagor,  the  mortgagee  cannot  enforce 
it  unless  the  mortgagor  could  do  so  ( Thomas  on  Mart 
193,  194;  Flagg  v.  Hunger,  9  N.  Y.  483).  It  is 
proper  for  the  defendant  to  interpose  the  defense  of  a 
mistake  in  the  insertion  of  the  assumption  clause 
{Thomas  on  Mort.  194 ;  Kicard  n.  Sanderson,  41  N. 
Y.  179 ;  Blyer  v.  MonhoUand,  2  Saivdf.  Oh.  478).  The 
release  from  Davis  is  sufficient  to  establish  defendant's 
defense  (Stephens  t>.  Casbacker,  8  Hun^  116). 

Sanford,  J. — [After  stating  the  facts.] — ^Notwith- 
standing the  evidence  I  cannot  doubt,  under  all  the 
circumstances  of  the  case,  and  in  view  of  the  express 
and  positive  testimony  of  Ranney,  that  it  was  pur- 
posely inserted  in  the  deed,  in  pursuance  of  the 
arrangement  to  that  effect,  made  between  Davis  and 
himself,  and  that  it  formed  the  consideration  and  in- 
ducement for  the  acceptance  by  Ranney,  of  John  Mc- 
MuUen's  deed  to  him,  and  of  his  assumption  therein  of 
David  McMuUen's  mortgages  to  the  Reformed  Dutch 
Church  of  Harlem.  Ranney  testified  that  the  under- 
standing between  Davis  and  himself,  that  the  mort- 
gages were  to  be  assumed  on  both  sides,  was  explicit 
and  definite,  and  that,  when  he  received  from  Davis  the 
deed  from  John  McMuUen,  and  thereby  assumed  the 
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mortgages  therein  mentioned,  Davis  informed  him  that 
the  plaintiffs  mortgages  had  been  assumed  by  David 
McMullen. 

It  seems  hardly  possible,  if  an  understanding  thus 
definite  and  explicit  existed  between  Ranney  and 
Davis,  to  the  effect  that  the  clause  in  question  should 
be  inserted  in  Davis'  deed  to  McMullen,  that  its  inser- 
tion therein  should  be  owing  entirely  to  inadvertence 
or  to  accident  or  mistake.  The  clause  is  wholly  in 
manuscript,  and  is  interpolated  between  the  printed 
portion  of  an  ordinary  blank  form  ;  whoever  wrote  it 
there  evidently  intended  to  do  so,  and  it  would  require 
stronger  proof  than  the  absence  from  Davis'  mind  of 
any  distinct  recollection  on  the  subject  to  satisfy  me 
that  no  instructions  were  given  to  "the  scrivener  or 
other  person  who  prepared  the  said  deed,"  to  have  it 
inserted  as  an  essential  feature  of  the  instrument. 
The  deed  was  prepared  and  its  execution  was  witnessed 
and  attested  by  an  attorney  and  counselor-at-law,  who 
must  be  presumed  to  have  acted  with  ordinary  intelli- 
gence and  in  pursuance  of  the  directions  given  him  by 
his  client.  The  omission  to  procure  the  testimony  of 
that  attorney,  as  well  as  the  testimony  of  the  attomej''  of 
McMullen,  who  acted  in  his  behalf  in  approving  and 
accepting  the  deed,  is  a  significant  circumstance  which 
cannot  be  lost  sight  of  in  weighing  the  evidence.  The 
importance  of  the  testimony  of  McMullen' s  attorney  ap- 
pears to  have  been  fully  appreciated  by  the  defense, 
since  a  vain  attempt  is  made  to  excuse  its  omission  from 
the  record  by  shoiring  that  he  is  an  invalid  and  para- 
lyzed ;  but  there  is  nothing  in  the  evidence  to  show  that 
it  was  impossible,  or  even  that  it  would  have  been  diffi- 
cult to  obtain  his  deposition,  and  no  attempt  was  made 
to  explain  or  account  for  the  absence  of  the  attorney 
for  Davis. 

On  the  whole  evidence  my  conclusion  is,  that  the 
clause  in  question  was  not  inserted  in  the  deed  by  mis- 
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take,  or  otherwise  than  for  the  purpose  and  with  the 
intent  of  carrying  out  the  express  understanding  and 
agreement  between  Banney  and  Davis.  If  it  was  in- 
tentionally inserted  by  Davis,  and  there  was  no  mis- 
take on  his  part  in  regard  to  it,  it  is  wholly  immaterial 
whether  David  McMullen  overlooked  it  or  not.  No 
fraud  or  deception  was  practised  ui)on  him.  He  was 
personally  present  when  the  deed  was  delivered,  and 
was  also  represented  by  counsel  of  his  own  selection. 
He  was  bound  to  know  and  was  legally  chargeable 
with  full  notice  of  the  contents  of  the  instrument. 
Moreover,  Ranney,  as  representing  the  plaintiff,  was 
really  a  party  to  the  transaction.  David  McMullen 
was  dealing  directly  with  him.  For  the  conveyance  to 
Ranney,  although  nominally  executed  by  John,  the 
son  of  David,  was  David's  own  act  and  deed.  He  alone 
was  interested  in  the  transactipn.  The  mortgages 
assumed  by  Ranney  in  accepting  that  conveyance, 
were  mortgages  for  which  Davis  was  personally  liable, 
and  he  was  well  aware  that  the  mortgages  referred  to 
in  the  deed  from  Davis  to  himself,  were  mortgages  to 
Ranney.  He  was,  therefore,  dealing  with  Ranney  as 
well  as  with  Davis ;  and  as  Ranney  was  accepting  and 
assuming  an  obligation  for  his  benefit,  in  consideration 
of  the  obligation  assumed  by  him  in  accepting  the 
deed  from  Davis,  it  should  be  made  to  appear  that  it 
was  not  intended  or  designed  by  Ranney,  as  well  as 
Davis,  that  such  an  obligation  should  be  imposed  upon 
him,  in  order  to  enable  him  to  assert  that  the  creation 
of  that  obligation  was  a  mere  inadvertence  or  mistake. 
But,  however  this  may  be,  I  entertain  no  doubt,  and 
unhesitatingly  find  as  a  fact  in  the  case,  that  the 
assumption  clause  in  the  deed  from  Davis  was  inten- 
tionally inserted  therein  by  Davis,  pursuant  to  his 
previous  agreement  with  Ranney  that  it  should  be 
inserted.  If  so,  there  was  no  mistake  in  the  matter, 
for  the  correction  of  which  the  equitable  interposition 
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of  the  court  can  be  invoked.  A  mistake  on  one  side, 
in  the  absence  of  fraud  on  the  other,  does  not  warrant 
the  court  in  reforming  the  instrument  (Pennell  v.  Wil- 
son, 2  JRobt.  605  ;  S.  C,  2  Abb.  Pr.  N.  8.  466). 

It  may  well  be  doubted  whether  a  written  instru- 
ment can  be  reformed  except  in  a  direct  suit  for  the 
purpose  ;  but,  even  in  such  a  suit,  no  amendment  will 
be  made  or  allowed  on  the  ground  of  mistake,  without 
the  clearest  and  most  satisfactory  proof,  nor  unless  it 
appear  that  the  mistake  was  mutual  (Leavitt  v.  Pal- 
mer, 3  N.  Y.  19  ;  Nevius  v.  Dunlap,  33  Id.  676). 

It  only  remains  to  determine  whether,  under  the 
circumstances,  the  release  from  Davis  to  David  Mc- 
MuUen  oi)erated  to  discharge  the  liability  incurred  by 
the  latter  to  the  plaintiff,  when  he  assumed  the  mort- 
gages held  by  her.  As  already  intimated,  I  am  of 
opinion  that,  in  assuming  those  mortgages,  David  Mc- 
Mullen  dealt  not  alone  with  Davis,  his  grantor,  who 
was  personally  liable  as  mortgagor,  but  with  the 
plaintiff,  as  represented  by  her  husband,  and  that  the 
consideration  of  such  assumption,  was  not  merely  the 
grant  by  Davis,  but  the  assumption  by  plaintiff' s  hus- 
band of  the  mortgages  on  the  First  avenue  property. 
The  transaction  was  single  and  entire.  If  so,  it  would 
be  most  inequitable  and  unjust  to  permit  David  Mc- 
MuUen's  liability  to  the  plaintiff,  incurred  by  him  upon 
a  consideration  moving  from  her,  or  from  her  husband 
acting  in  her  behalf,  to  be  discharged  by  the  action  of 
Davis,  and  without  her  authority  or  consent.  But, 
irrespective  of  this  consideration,  I  am  of  opinion  that 
Davis  was  incompetent  to  release  or  discharge  the 
defendant,  McMullen,  from  his  covenant  to  assume  the 
mortgage.  If,  for  any  reason,  Davis  had  not  himself 
been  liable  for  the  payment  of  the  mortgages,  the 
assumption  clause  would  have  been  nugatory  and 
inoperative,  and  would  not  have  enured  to  the  plaint- 
iff's benefit  except  upon  the  theory  above  suggested  of 
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her  actual  participation  in  the  transaction  (King  t). 
Whitely,  10  Paige^  465;  Vrooman  v.  Turner,  69 
N.  T,  280 ;  reversing  8  HuUy  78).  Being  liable,  liia 
conveyance  of  the  property  to  the  defendant,  McMuI- 
len,  who  thereby  assumed  the  payment  of  the  mort- 
gages, placed  the  latter  in  the  relation  of  principal 
debtor  to  the  plaintiff,  and  thereafter  Davis  was  liable, 
not  as  principal  debtor,  but  only  as  surety. 

The  liability  of  McMuUen,  as  principal  debtor,  to 
the  plaintiff,  might  have  been  directly  enforced  in  an 
action  upon  the  assumpsit^  without  a  foreclosure  and 
without  impleading  Davis,  the  original  obligor  and 
mortgagor  (Burr  v.  Beers,  24  N.  Y.  178). 

In  such  a  case,  the  release  of  the  mortgagor  by  the 
creditor  does  not  operate  as  a  discharge  of  his  grantee, 
who  has  assumed  the  mortgaged  (Bentley  v.  Vander- 
heyden,  35  N.  T.  677),  and  it  is  difficult  to  perceive 
any  ground  or  printii^al  upon  which  the  mortgagor  can 
do  more  than  discharge  the  liability  of  the  purchaser 
to  himself.  As  surety  of  the  purchaser,  he  would  be 
entitled  to  indemnity  from,  and  recourse  against  the 
latter,  in  case  he  should  himself  be  compelled  to  pay. 
This  obligation  to  himself  it  would  be  competent  for 
him  to  discharge.  But  if  the  purchaser,  as  we  have 
seen,  is  also  primarily  liable  to  another,  it  would  seem 
that  such  primary  obligation  can  be  discharged  only 
by  satisfaction  or  by  release,  duly  executed  by  that 
other.  A  release  of  the  principal  debtor  by  his  surety 
would  be,  quoad  the  creditor's  rights,  res  inter  alios 
acta. 

There  is  no  precedent  or  authority  for  the  proposi- 
tion that  the  liability  of  a  principal  debtor  can  be  dis- 
charged by  the  release  of  his  surety  or  otherwise,  than 
by  the  act  or  deed  of  the  creditor  himself.  The  liabil- 
ity of  Da^-id  McMuUen  as  principal  debtor  to  the  plain- 
tiff became  fixed  and  absolute  when  He  accepted  the 
conveyances.    No  one  but  the  plaintiff  was  competent 
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to  discharge  it.  Such  was  the  opinion  of  Mason,  J. , 
as  expressed  in  Hartley  v.  Harrison  (24  If.  T.  170). 
Although  the  other  judges  who  concurred  in  the  result 
reached  by  him  disclaimed  any  intention  to  pass  upon 
the  question,  it  is  clear  from  the  opinion  of  CoM- 
STOCK,  J.,  dissenting,  that  the  judgment  appealed  from 
had  not  established  the  liability  of  the  grantee  of  the 
mortgagor  to  pay  the  mortgage  debt  upon  the  covenant 
implied  from  his  acceptance  of  a  deed  declaring  that 
he  assumed  it ;  so  that  the  doctrine  that  such  a  cove- 
nant can  be  discharged  by  the  mortgagor  and  grantor, 
has  not  even  the  authority  of  the  supreme  court  in 
that  case,  from  whose  judgment  the  appeal  to  the  court 
of  appeals  was  taken.  The  statement  which  precedes 
the  opinion  of  the  court  shows  that  the  judgment  ap- 
pealed from  merely  directed  the  sale  of  the  mortgaged 
premises,  and  imposed  no  personal  liability  for  a  defi- 
ciency ux)on  either  the  mortgagor  or  his  grantee.  The 
defendants  and  not  the  plaintiffs  in  the  action  ap- 
pealed. 

The  case  of  Stephens  v.  Casbacker  (8  Euriy  116), 
furnishes  a  precedent  in  favor  of  the  view  conten(fed 
for  by  the  defense ;  but  the  opinion  of  the  court  in 
that  case  seems  to  assume  that  the  referee  before 
whom  Hartley  v.  Harrison  (as  supra)  was  tried,  held 
that  the  release  by  the  mortgagor  was  a  valid  discharge 
of  the  covenant  to  assume  the  mortgage  contained  in 
the  deed,  so  far  as  relates  to  the  grantee's  personal  lia- 
bility thereon,  and  that  such  decision  was  affirmed  both 
at  the  general  term  of  the  supreme  court,  and  by  the 
court  of  appeals.  It  certainly  appears  in  that  case 
that  no  judgment  for  deficiency  was  rendered  against 
the  grantee  of  the  mortgagor.  But  non  constat  that 
such  judgment  was  insisted  on  by  the  plaintiff ;  cer- 
tainly no  api>eal  from  the  judgment  was  taken  by  the 
plaintiff.  He  acquiesced  in  it  as  it  was  rendered,  and 
the  question  whether  or  not  the  grantee  of  the  mort- 
VoL.  v.— 17 
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gagor  was  exonerated  from  personal  liabiUty  to  him,  if 
passed  upon  by  the  referee,  was  never  before  an  appel- 
late tribunal,  either  in  the  supreme  court  or  in  the 
court  of  appeals. 

It  appears  from  the  reporter's  note  api)ended  to 
Stephens  v.  Casbacker,  that  the  case  of  Gramsey  v. 
Rogers  (47  JPf.  Y.  242),  where  the  court  say,  in  sub- 
stance, that  the  valid  assumption  of  a  mortgage,  made 
on  an  absolute  conveyance  of  land,  is  '^  unconditional 
and  irrevocable,"  was  not  cited  in  the  points  of  coun- 
sel, and  does  not  appear  to  have  been  brought  to  tbe 
attention  of  the  court.  Under  these  circumstances,  I 
cannot  regard  the  case  of  Stephens  v.  Casbacker  as  con- 
trolling, and,  as  it  seems  to  me,  at  variance  with  the 
current  of  opinion  expressed  in  the  other  cases  to 
which  reference  has  been  made,  I  venture,  with  great 
diffidence,  to  adopt  a  different  conclusion.  I  do  so  the 
less  reluctantly,  because  it  appears  that  there  were 
special  equities  in  favor  of  the  defendant  in  that  par- 
ticular case,  which  would  seem  to  have  influenced  the 
court,  and  which,  perhaps,  affected  its  judgment.  The 
defendant  had  relinquished  the  possession  of  the  land 
to  his  grantor  after  receiving  the  release.  The  con- 
tract of  sale  had  been  virtually  rescinded,  and  the  land 
had  been  re- conveyed. 

In  Gfarnsey  v.  Rogers,  the  assumption  clause  was 
not  contained  in  an  absolute  deed,  but  in  a  mortgage, 
or  defeasible  conveyance,  and  the  decision  of  the  court 
in  holding  that  the  satisfaction  of  the  mortgage  oper- 
ated to  discharge  the  covenant  of  the  mortgagee  to 
assume,  was  founded  upon  this  distinction. 

It  was  held  there,  in  the  case  of  a  mortgage  or  de- 
feasible conveyance,  where  the  grantor  reserved  to  him- 
self the  right  of  annulling  it  by  paying  his  debt^  that 
when  he  does  so  he  discharges  the  agreement  of  his  mort- 
gagee to  pay  the  prior  mortgage.  "  The  reservation  of 
this  control  by  the  grantor,"  it  was  said,  "shows  that 
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the  agreement  was  for  his  benefit  only,  and  prevents  its 
enuring  to  the  benefit  of  any  third  pai'ty."  It  is 
expressly  intimated,  however,  that  if  the  conveyance 
be  absolute  and  not  defeasible,  the  grantor  cannot  re- 
tract his  conveyance  nor  the  grantee  his  promise  or 
undertaking." 

This  exposition  of  the  law  applicable  to  such  cases 
seems  to  me  more  in  accordance  with  sound  principle 
than  that  adopted  in  Stephens  v.  Casbacker,  and  there- 
fore, with  great  deference  to  the  learned  court  which 
decided  that  case,  I  venture  to  accept  and  follow  what 
I  deem  the  better  opinion. 

It  may  not  be  out  of  place  to  observe  that  in  the  un- 
reported case  of  Ranney  v,  Peyser,  decided  at  special 
term  of  the  supreme  court  in  the  first  department  in 
the  fall  of  1876,  and  in  another  and  subsequent  action 
between  the  same  parties  tried  before  Hon.  Murray 
Hoffman*  as  referee  (whose  opinion  has  been  submit- 

*  The  foUowing  is  the  opinion  of  Hon.  Mubray  Hoffman,  the 
referee  in  the  case  of  Lafayette  Ranney  ©.  Sigmund  M.  Peyser  and 
John  G.  Parley,  referred  to  above  and  dated  August  8,  1876. 

On  April  1  and  2,  1873,  the  defendant,  John  G.  Farley,  was  the 
owner  of  certain  premises  in  the  city  of  New  York.  On  April  1, 
1872,  he  executed  a  bond  to  Charles  Doerfell  and  Frederich  Scholtz, 
his  bond  conditioned  for  the  payment  of  $9,000  on  April  1,  1877, 
with  interest  payable  on  October  1  and  April  1  in  each  year.  It  was 
covenanted  that  if  the  interest  should  remain  unpaid  for  the  space  of 
thirty  days  after  it  was  due,  then  the  principal  sum  and  the  arrears 
of  interest  should,  at  the  option  of  the  obligees,  become  due  and  pay- 
able. Farley  and  wife  executed  a  mortgage  on  the  premises,  dated 
the  same  day,  to  secure  the  payment  of  such  debt.  On  April  2, 1872, 
Farley  executed  to  the  same  parties  another  bond  to  secure  payment 
of  the  sum  of  $3,500,  payable  May  15,  1875,  with  interest  payable 
November  1  and  April  1  in  each  year.  This  bond  was  also  secured 
by  a  mortgage  on  the  premises.  On  April  3,  1872,  the  obligees  and 
mortgagees  assigned  the  bonds  and  mortgages  to  Alfred  B.  Arnold, 
and  they  were  regularly  assigned  to  and  vested  in  the  plaintill  ^lay 
13,  1875.  On  October  23,  1872,  Farley  and  wife  "executed  and  de- 
livered to  the  defendant,  Sigmund  M.  Peyser,  a  deed  of  the  premises 
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teito  me),  views  similar  to  those  now  expressed  ap- 
pear  to  have  been  entertained  and  adopted. 

Judgment  must  be  rendered  in  favor  of  the  plaint- 

covered  by  the  mortgages.  No  consideration  was  inserted,  bat  it  was 
declared  to  be  subject  to  the  two  mortgages  now  on  the  premises, 
amounting  in  the  aggregate  to  1 12, 500,  the  payment  of  which  is  here- 
by assumed  by  the  party  of  the  second  part  (the  said  Peyser). 

On  May  13,  1875,  the  plaintiff  commenced  an  action  of  foreclosure 
of  the  $9,000  mortgage  on  the  ground  of  a  failure  in  payment  of  the 
interest.  The  defendant,  Peyser,  answered,  and  on  January  11, 
1876,  a  judgment  of  foreclosure  and  sale  was  had.  The  property 
was  sold  and  the  proceeds  were  insufficient  to  pay  any  part  of  the 
second  mortgage  of  $3,500,  that  amount  with  all  arrears  of  interest 
being  due.  The  present  action  was  commenced  on  March  11, 1876. 
Judgment  is  demanded  that  the  defendant,  Peyser,  pay  the  said  sum 
of  $3,500,  interest  and  costs.  On  September  18, 1873,  the  defendant, 
Peyser,  conveyed  the  premises  to  one  Emile  Von  Schoening  subject 
to  the  mortgages  mentioned,  and  which  were  deducted  from  and 
allowed  to  said  Von  Schoening  as  part  of  the  purchase  money  ex- 
pressed in  the  deed. 

Before  the  present  action  was  commenced,  and  on  May  21, 1875, 
Farley  executed  and  delivered  to  Peyser  an  instrument  of  release,  hy 
which  he  released  and  discharged  the  said  defendant,  Peyser,  from 
all  actions  and  demands  of  every  kind,  and  especially  from  all  lia- 
bility to  pay  any  moneys  mentioned  in  either  of  the  two  mortgages 
(ope  of  $9,000,  and  the  other  of  $3,500)  mentioned  in  the  conveyance 
made  by  him,  said  Farley  and  wife,  to  said  Peyser,  dated  October  28, 
1872. 

On  the  same  day,  Peyser  executed  to  Farley  a  correspooding  r^ 
lease  especially  discharging  him  from  all  liability  to  pay  any  of  the 
moneys  mentioned  in  any  mortgage  on  No.  825  Seventeenth  street,  or 
No.  514  Sixth  avenue,  in  the  city  of  Brooklyn. 

That  the  interest  upon  the  bond  and  mortgage  for  $3,500,  men- 
tioned in  the  complaint  herein,  was  paid  down  to  May  1,  1875;  and 
the  interest  next  became  due  on  November  1,  1875. 

The  main  question  in  the  case  is  as  to  the  effect  of  the  release 
given  by  Farley  to  the  defendant,  Peyser,  of  May  21,  1875.  It  is  in- 
sisted that  it  discharges  Peyser  from  all  possible  claim  which  the 
plaintiff,  as  holder  of  the  mortgages,  could  have  against  him. 

I  have  gone  ovet  the  following  leading  authorities  :  King  v. 
Whitely,  10  Faiffe,  465  ;  1  Hoffman's  Ch.  477  ;  Russell  9.  Pistor,  7 
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iff,  upon  the  issue  of  fact  raised  by  the  answer  of  the 
defendant.  McMullen. 

Findings  may  be  prepared  and  submitted  by  coun- 

2^.  T.  171  ;  Trotter  «.  Hughes,  12  Id.  74  ;  Hartley  t>.  Harrison,  24 
Id.  170  ;  Bentley  v.  Yanderheyden,  86  Id.  677  ;  Thorp  v.  Ecokuk 
Coal  Co.,  47  Barb.  489  ;  and  the  case  of  Mellen  v.  Whipple,  1  Oray 
{Mom.)  817  ;  approved  by  Justice  Combtock  in  his  dissenting 
opinion. 

I  deduce  from  the  cases  that  in  our  State  these  are  the  rules  estab- 
lished. That  when  the  owner  of  land  who  has  mortgaged  it  conveys 
it  to  another,  who  assumes  the  payment  of  the  mortgage  for  or  as 
part  of  the  purchase  money,  a  twofold  relation  is  constituted  :  with 
his  grantor,  to  protect  him  from  any  liability,  so  that  if  he  is  com- 
pelled to  pay  the  debt,  he  shall  be  repaid ;  and  with  the  mortgagee, 
that  by  a  species  of  subrogation,  the  former  may  resort  to  him 
directly  to  enforce  the  payment.  The  positions  of  the  parties  be- 
come such  that  the  grantee  is  the  principal  debtor,  and  the  grantor  a 
surety. 

Take  the  rules  in  the  language  of  Justice  Wbllbb,  in  Russell  v. 
Pistor  (7  JV.  F.  171).  It  is  a  general  principle  that  where  the  owner 
of  land  mortgages  it  to  secure  payment  of  a  debt,  and  afterwards  sells 
the  equity  of  redemption  subject  to  the  lien  of  the  mortgage,  and  the 
purchaser  assumes  the  payment  of  the  mortgage  as  a  portion  of  the 
purchase  money,  the  latter  becomes  perwnaUy  liable  for  payment  of 
the  dSbt  to  the  holder  of  the  mortgage  in  the  first  instance,  and  if  the 
mortgagor  be  compelled  to  pay  it,  he  can  recover  it  from  the  purchaser 
of  the  equity  of  redemption. 

Now  if  this  is  law,  it  seems  utterly  incomprehensible  how  the 
grantor  and  mortgagor  can  release  the  grantee  from  his  obligation, 
how  the  surety  can  discharge  the  principal  debtor. 

The  case  produced  in  evidence  before  me  shows  that  the  point  of 
the  release  was  raised  in  the  former  action,  and  Judge  Donohue^s  de- 
cision must  be  treated  as  holding  it  inoperative.  I  consider  it  as  no 
more  than  the  opinion  and  decision  of  a  learned  judge  at  special 
term  upon  a  question. 

But  the  case  of  Hartley  «.  Harrison  raises  no  little  difficulty  upon 
the  point  as  to  the  release.  It  is  contended  that  there  is  shown  a 
judgment  of  the  supreme  court  at  general  term,  unreversed,  to  the 
effect  that  such  a  release  by  the  grantor  is  valid.  An  attentive  ex- 
amination will,  I  think,  warrant  these  conclusions.  That  the  opinion 
of  Justice  Mason  involves  the  result  that  such  release  is  inoperative. 
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sel  for  plaintiff,  together  with  proper  proofs  of  default 
on  the  part  of  the  other  defendants,  and  a  proposed 
form  of  final  decree. 


That  the  opinion  of  Justice  Comstock  is  decidedly  and  strongly  the 
reverse.  That  the  judges  who  concurred  in  the  result  arrived  at  by 
Justice  Mason,  '  expressly  refused  to  pass  upon  the  question,  and 
upon  the  grounds  stated  by  Judge  CoifSTOCK,  that  the  point  was  not 
raised  by  the  appeal ;  was  not  before  the  court. 

Justice  Comstock  saya:  '*  No  judgment  has  been  rendered  in  this 
case,  affirming  the  personal  liability  of  Joseph  Harrison  ...  to 
pay  the  mortgage  debt.  .  .  .  It  is  unnecessary,  therefore,  to  in- 
quire whether  his  liability  was  discharged  by  the  subsequent  release 
from  the  grantor  in  that  deed."  He  proceeds  to  express  his  own 
conviction,  that  it  could  be  effectual  for  that  purpose. 

But  if  this  point  was  not  before  the  court  of  appeals  on  the  appeal 
to  that  court,  how  could  it  have  been  before  the  general  term  on  the 
appeal  thereto,  so  as  to  make  it  a  point  adjudged  ?  Was  there  any 
other  question  properly  before  either  court  than  whether  the  grantee 
could  set  up  usury  in  the  mortgage  by  virtue  of  the  release  from  his 
covenants  contained  in  the  deed  to  him  ?  Perhaps  an  examination  of 
the  original  judgment  roll  may  show  that  nothing  was  adjudged  ex- 
cept the  direction  for  a  foreclosure  and  sale.  But  at  any  rate,  the 
appeal  taken,  of  course  did  not  raise  the  question,  which  the  referee 
determined  in  the  appellant^s  favor,  and  there  was  no  counter-appeal. 

The  cautious  disclaimer  of  the  concurring  judges  shows  at  least 
that  the  conclusion  of  the  referee  was  not  so  clear  that  it  might  be 
left  to  an  apparent  tacit  ratification. 

Upon  the  question  raised  that  the  demand  in  this  action  should 
have  been  included  in  the  former  suit  i%  is  doubtful  whether  the 
plaintiff  would  have  been  bound  to  do  so  had  he  been  able.  But  the 
answer  is  decisive  that  when  he  commenced  the  former  action  he  had 
no  cause  of  suit  on  the  present  claim.  The  summons  in  the  other  suit 
was  served  on  Peyser  May  14,  1875.  The  notice  of  lis  pendent  was 
filed  on  the  same  day.  The  principal  of  the  present  mortgage  be- 
came due  May  15. 
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LOOMIS  V.  BALHEIMER. 

N.  T.  Swpreme  Courts  Second  Department^  Second 
District;  Special  Terrriy  July^  1878. 

FOBECLOSXTBB. — ^NeGLECT   TO   PboCBED. — EXOKEBATION   OF    CoLLAT- 

EBAL  Debtor. 

The  rale  in  Russell  v,  Weinberg  (4  Abb,  New  Cos,  139) — that  where  a 
mortgagor,  having  sold  the  mortgaged  premises  to  one  who  has  as- 
sumed payment  of  the  mortgage,  requests  the  mortgagee,  after  the 
mortgage  becomes  due,  to  foreclose  immediately  lost  the  premises 
become  insufficient,  the  latter  must  do  so  or  the  former  will  be  dis- 
charged from  liability  on  the  bond  if  the  property  afterwards 
becomes  insufficient — applies  where  the  mortgage  is  not  due  by  its 
terms,  but  the  holder  of  the  mortgage  has  an  option  to  declare  the 
whole  due  by  reason  of  a  default  in  the  payment  of  interest,  taxes 
or  installment.* 

In  such  case  the  person  collaterally  liable  is  entitled  to  call  on  the 
holder  of  the  mortgage  to  exercise  his  option  and  foreclose  for  the 
whole  amount ;  and  if  he  refuses  to  do  so  he  cannot  recover  a  de- 
ficiency against  the  one  who  made  the  request. 

Trial  by  the  court. 

This  action  was  brought  by  Harmon  Loomis  against 
George  L.  Balheimer  and  others,  to  foreclose  a  mort- 
gage on  real  property.  Balheimer  had  conveyed  the 
mortgaged  land  to  Lacas  Koenig,  the  deed  containing 
a  covenant,  on  the  part  of  Koenig,  to  assume  and  pay 
the  mortgage  and  bond  held  by  the  plaintiflF,  which 
were  the  subject  of  the  present  action.  The  bond  and 
mortgage  gave  to  the  mortgage  creditor  the  option,  in 
case  of  a  default  in  the  payment  of  interest  or  taxes, 
or  any  part  of  the  principal,  to  have  the  whole  amount 
of  principal  and  interest,  which  was  secured  by  the 
mortgage,  become  due  and  payable  forthwith.  A 
default  occurred  in  November,  1876,  which  entitled  the 

*  See  also  Northern  Ins.  Co.  v.  Wright,  13  Hun,  166. 
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plaintiflE  to  exercise  this  option.  The  action  was  not, 
however,  commenced  until  April,  1878. 

The  plaintiff  demanded  a  judgment  for  deficiency 
against  the  mortgagors  ;  which  they  resisted,  claiming 
that  the  plaintiff,  by  refusing  to  exercise  his  option 
when  requested  by  the  mortgagors  to  foreclose  for  the 
entire  amount,  and  by  receiving  small  payments  on 
account  during  a  year  and  a  half  delay,  had  exoner- 
ated them  from  liability. 

The  evidence  was  somewhat  conflicting,  but  the 
plaintiff  adduced  and  relied  on  affidavits  tending  to 
show  that  plaintiff  had  notice  of  the  mortgagor's  con- 
veyance to  Koenig,  that  he  was  requested  on  behalf  of 
Balheimer  to  foreclose  at  about  the  time  that  the 
default  occurred,  and  again  subsequently ;  and  that, 
meanwhile,  the  property  had  depreciated. 

Heiiry  Hagner^  for  plaintiff. 

Simon  Sultan^  for  defendants. — I.  The  defendant^ 
Balheimer,  having  conveyed  the  mortgaged  property 
to  Lucas  Koenig,  with  a  covenant  on  the  part  of  the 
latter  to  assume  and  pay  the  mortgage  and  bond  held 
by  the  plaintiff,  the  relation  of  principal  and  surety 
was  established  between  the  parties  to  this  conveyance, 
of  which  the  plaintiff  was  bound  to  take  notice  (Calvo 
7).  Da  vies,  8  Hun^  222  ;  Comstock  v.  Drohan,  Id.  373 ; 
Burr  V.  Beers,  24  N.  T.  178 ;  G^arnsey  t).  Rogers,  47  Id. 
233 ;  1  Hilliard  mi  Mortgages  [4th  Ed.]  357-359 ;  Col- 
grove  V.  Tallman,  67  N.  Y.  95). 

II.  The  covenant  giving  the  mortgagee  the  option 
in  default  of  payment  of  the  interest  or  taxes,  or  the 
accruing  part  of  the  principal  to  have  the  whole  amonnt 
of  principal  and  interest  secured  by  the  mortgage  and 
bond  become  and  be  due  forthwith  was  a  covenant,  the 
plaintiff  was  in  duty  bound  to  assert  when  requested 
to  do  so  by  the  defendant  (Hunt  u.  Roberts,  45  N.  T. 
691,  696). 
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III.  The  neglect  of  the  plaintiflf  to  foreclose  the 
mortgage  when  he  was  requested  to  do  so,  and  default 
had  been  made  which  entitled  him  to  do  so,  connected 
with  the  proof  that  by  reason  of  such  neglect  and  the 
unauthorized  indulgence  shown  by  the  plaintiff  to  the 
owner  of  the  equity  of  redemption,  the  property  which 
was  the  primary  fund  for  the  payment  of  the  mortgage 
debt,  has  depreciated  in  value,  and  the  responsibility  of 
Lucas  Koenig,  the  party  primarily  liable,  has  become 
impaired,  discharges  the  defendant  from  liability  for 
any  deficiency  of  the  mortgage  debt,  which  might  have 
been  prevented  by  diligent  action  on  the  part  of  the 
mortgagee  (Russell  v.  Weinberg,  2  Abb.  New  Cas.  422 ; 
Black  River  Bank  v.  Page,  44  N.  T.  463 ;  Colgrove  v. 
Tallman,  67  Id.  95;  Northern  Ins.  Co.  of  N.  Y.  v. 
Wright,  6  If.  r.  Weekly  Dig.  78). 

Gilbert,  J. — Judgment  for  plaintiff  with  costs, 
except  that  the  mortgagors  are  relieved  from  any 
deficiency  and  from  costs.    No  costs  to  mortgagor. 


ENOCH  MORGAN'S  SONS'  COMPANY  v. 

SCHWACHOFER. 

JT.  Y.  Supreme  Court,  First  Department;   Special 

Term,  January,  1878. 

Tradbharks. — Colorable  InrrATioiT. 

The  doctrine  of  relief  Id  equity  against  infringment  of  trademarks 
rests  upon  the  principle  that  no  one  should  be  permitted  so  to  dress 
his  goods  for  sale  as  to  enable  him  to  induce  purchasers  to  believe 
that  they  are  the  goods  of  another.* 

*  Earlier  cases  have  sought  for  various  theories  in  support  of  this 
branch  of  equity  jurisprudence.  Some  authorities  put  it  on  the  basis 
of  property  in  plaintiff  violated  by  defendant;  others  on  the  basis  of 
fraud  and  deceit  actually  committed  to  the  injury  of  plaintiff;  others 
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To  sustain  an  action  in  a  State  court  for  an  injunction  against  an  in- 
fringement or  imitation  of  trademark  or  labels,  plaintiff,  although 

on  damage  to  him  by  interference  with  his  trade ;  and  more  still,  on 
several  of  these  elements ;  all,  however,  seeking  for  a  guide  in  analogy 
to  other  classes  of  actions  for  injuries  to  property,  or  for  fraud.  In 
many  coses,  therefore,  the  courts  have  laid  down  rules  drawn  from 
these  analogies,  which  have  limited  in  various  incongruous  ways  the 
relief  that  the  courts  might  otherwise  properly  give.  And  much  of 
the  conflict  in  the  cases  arises  from  the  inherent  difficulty  of  limiting 
a  branch  of  equity  jurisdiction  which  has  its  own  peculiar  necessity 
and  natural  limits,  by  rules  which  have  their  origin  and  propriety  in 
the  peculiar  character  of  other  branches.  The  elements  of  property 
and  of  fraud  are  usually  involved,  incidentally  at  least,  and  conaiden- 
tions  of  public  policy  have  infused  wholesome  energy  into  the  modem 
line  of  decisions  on  this  subject.  The  true  basis  of  relief,  however, 
and  its  just  limits  are  found  not  in  resorting  to  rules  appropriate  to 
other  classes  of  cases,  but  in  the  application  of  the  test  announced  by 
Mr.  Justice  Lawrbkcb  in  the  case  in  the  text.  The  gist  of  the  caase 
of  action  is  in  the  fact  that  defendant  is  sailing  under  false  colors  to 
the  danger  of  plaintiff^s  legitimate  trade. 

The  extension  of  the  principle  beyond  cases  of  trademarks,  in 
which  it  seems  to  have  originated,  to  the  protection  of  signs,  labels, 
wrappers,  colors,  and  the  like,  illustrate  the  true  basis  of  the  doctrine. 

In  Massachusetts,  where  the  court  has  been  very  cautious  in  grant- 
ing relief,  and  has  hesitated  to  extend  the  rule,  the  style  and  color  of 
label  have  been  recognized  as  proper  subjects  of  protection  beside 
what  is  usually  understood  as  a  '* trademark.'' 

In  Dixon  v,  Dixon,  which  has  never  been  reported,  the  plaintifTs 
labels  contained  the  following  words : 

*  *  Stove  Polish,  Dixon's  Prepared  Carburet  of  Irons.    Price  10  cents. 

'*  Prepared  from  pure  carburet  of  iron  only  by  Joseph  Dixon  & 
Co.,  black  lead  crucible  manufacturers  and  practical  chemists,  Jersey 
City,  N.  J." 

[Here  followed  recommendations,  &c.] 

One  of  the  imitations  by  John  Dixon  and  one  Meyer  had  ^' John 
Dixon  &  Co.'s,"  instead  of  "Dixon's."  Another  had  the  words 
"Prepared  from  pure  carburet  of  iron  only  for  George  M.  Dixon, 
wholesale  druggist,  northeast  corner  of  '  and  Main  streets, 

Cincinnati,  Ohio,"  instead  of  the  corresponding  clause  in  the  genuine. 

The  decree  by  Bioblow,  J.,  awarded  a  permanent  injunction  ac- 
cording to  the  prayer  of  the  bill,  protecting  both  the  general  style 
and  color  of  package,  contents  of  labels  and  the  trade-cards. 
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his  label  contains  a  registered  trademark,  need  not  prove  an  imita- 
tion of  that  mark.  It  is  enough  if  the  general  effect  of  defendant's 
wrapper  and  label  constitute  a  wrongful  imitation  of  those  of 
plaintiff,  although  defend aiit  may  have  replaced  the  symbol  or 
*' trademark  "  with  a  clearly  different  device.* 

Trial  by  the  court. 

Enoch  Morgan's  Sons'  Company,  a  mannfactaring 
corporation  formed  under  the  laws  of  New  York,  sued 
John  T.  Schwachofer  for  an  infringement  of  the  trade- 
mark and  labels,  &c.,  of  Sapolio,  described  in  the  com- 
plaint as  consisting  of  the  symbol  of  a  human  face 
reflected  in  a  i)olished  pan  ;  of  the  word  "  Sapolio  "  ; 
of  wrapping  a  cake  of  Sapolio  in  an  argentine  foil 
covered  paper,  so  as  to  present  a  silvery  surface  to  the 
outride  of  the  package,  and  encircled  by  an  ultrama- 
rine colored  band  of  paper,  of  about  half  the  width  of 
the  package,  extending  entirely  around  it,  and  printed 
in  gold  letters. 

The  defendant,  under  the  name  of  the  East  River 
Chemical  Works,  had,  for  some  time,  been  engaged  in 
selling  an  article  called  Saphia,  of  substantially  the 
same  properties  as  Sapolio,  and  put  up  in  a  cake  of 
very  nearly  the  same  size  and  shape,  wrapped  in  sim- 
ilar argentine  foil  covered  paper,  and  encircled  in  like 
manner  with  the  plaintiff's  article  by  an  ultramarine 

Defendants  violated  the  injunction,  and  were  convicted  of  a  con- 
tempt in  so  doing  by  Hoab,  J. 

For  other  and  more  recent  authorities,  see  McLean  «.  Fleming,  U. 
S.  supreme  court,  18  Alb,  L,  J,  88;  Colman  v.  Crump,  70  If.  T,  578; 
Caswell  V.  Davis,  58  Id.  228,  and  cases  cited ;  Taylor  v.  Gillies,  50  Id, 
B31,  and  cases  cited ;  Talcott  v.  Moore,  6  J9t/n,  106. 

*  So  when  one  trader  sells  an  unpatented  production  of  his  own  in 
bottles  or  casks  indelibly  marked  with  his  known  design,  the  court 
will  restrain  a  rival  trader  from  selling  a  similar  production  in  the 
same  bottles  or  casks,  although  the  rival  trader  puts  a  label  of  his  own 
thereon.  Oh.  IHo.,  April  10,  1878,  Rose  v.  Loftus,  88  Law  Timet 
Sep,  JT.  8,  435.  B.  P.,  Singer  Machine  Manuf.  v.  Wilson,  L.B.^  App. 
Ca$.  H.  L.  876. 
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colored  band  of  paper,  printed  in  gold,  bearing  upon 
one  side  the  word  "  Saphia,"  or  the  "  Queen's  Bril- 
liant," and  on  the  other  side  the  symbol  of  a  woman's 
face  looking  at  an  article  held  np  in  one  hand.  The 
printing  of  the  symbol  and  of  the  lettering  upon 
"Saphia"  was  in  gilt,  and  bore  the  same  general 
resemblance  to  that  of  the  plain tiflfs  Sapolio,  as  would 
be  presented  by  a  cake  of  nearly  the  same  dimensions, 
encircled  in  the  same  kind  of  silver  paper  and  banded 
around  by  a  blue  colored  paper  band. 

Other  facts  appear  in  the  opinion. 

An  application  for  a  preliminary  injunction  had 
been  denied. 

John  Henry  Hull  and  Clarence  A.  Sewardj  for  the 
plaintiflf. 

J.  H.  StanJbrough  and  J.  Kugelmann^  for  the 
defendant. 

Lawrence,  J. — It  is  quite  difficult,  in  actions  of 
this  character,  to  precisely  draw  the  line  between  those 
cases  in  which  the  plaintiff  is  entitled  to  relief,  and 
those  in  which  relief  should  be  denied.  The  decisions 
ara  conflicting,  and  many  of  them  irreconcilable ;  but, 
in  this  case,  after  fully  considering  the  evidence,  I  am 
of  the  opinion  that  the  plaintiffs  are  entitled  to  a  por- 
tion, at  least,  of  the  relief  which  the  complaint  de- 
mands. 

Upon  principle,  no  man  should  be  allowed  to  sell 
his  goods  as  the  goods  of  another,  nor  should  be  be 
permitted  so  to  dress  his  goods  as  to  enable  him  to 
induce  purchasers  to  believe  that  they  are  the  goods  of 
another. 

In  the  consideration  of  this  case,  I  shall  lay  out  of 
view  the  United  States  statute  in  relation  to  trade- 
marks, because  that  provides  that  "nothing  in  this 
chapter  shall  lessen,  impeach  or  avoid  any  remedy  at 
law  or  in  equity  which  any  party  aggrieved  by  any 


ABBOTT'S    NEW   CASES.  269 

Enoch  Morgan's  Sons'  Co.  v.  Schwachofer. . 


wrongful  use  of  any  trademark  might  have  had  if  the 
provisions  of  this  chapter  had  not  been  enacted."  I  do 
not,  therefore,  regard  the  plaintiffs  as  being  compelled, 
in  order  to  obtain  the  relief  they  seek  in  this  action,  to 
show  that  there  has  been  an  imitation  of  the  tmde- 
mark  which  the  plaintiffs  have  filed  in  the  patent- 
oflSce.* 

It  would  seem  that  the  true  rule  is  laid  down  in  the 
case  of  Edleston  v.  Vick  (23  Bng.  L.  &  Eq.  51,  53), 
where  Vice-Chancellor  Wood,  adopting  the  language 
of  Lord  Lanodale  in  Croft  v.  Day  (7  Beav.  84,  87), 
says,  "  That  what  is  proper  to  be  done  in  cases  of  this 
kind  depends  on  the  circumstances  of  each  case.  .  .  . 
That  for  the  accomplishment  of  a  fraud  in  each  case 
two  circumstances  are  required — first,  to  mislead  the 
public ;  and  next,  to  preserve  his  own  individuality." 
Commenting  further  upon  the  language  of  Lord  Lakg- 
DALE  in  Croft  o.  Day,  the  vice-chancellor  proceeds : 
"Now,  in  that  case  of  Croft  v.  Day  there  were,  as  Lord 
Langdale  said,  many  distinctions  between  the  two 
labels ;  and  in  this  case  before  me,  just  as  in  that  case  of 
Croft  V.  Day,  any  one  who  takes  upon  himself  to  study 
the  two  labels,  wiU  find  even  more  marks  of  distinction 
than  were  noticed  in  argument.  But  in  this  case, 
as  in  that,  there  is  the  same  general  resemblance  in 
color.  Here  there  is  the  same  combination  of  colors, 
pink  and  green ;  there  is  the  same  heading,  '  Her 
Majesty's  Letters-patent,'  and  '  solid-headed  pins,'  and 
the  name  *  D.  F.  Taylor,'  with  the  words  '  exclusively 
manufactured,'  upon  the  two  labels,  which  are  of  pre- 
cisely the  same  size,  and  the  scrolls  in  the  same  form, 
and  '  exclusive  patentees '  in  an  exactly  similar  curved 

line Nor  does  it  rest  only  with  the  general 

resemblance  of  the  outer  wrappers ;  the  papers  in  which 
the  defendants'  pins  are  stuck,  bear  also  a  great  simi- 

♦  See  Popham  v.  Wilcox,  14  AVb.  Pr,  N.  S.  206. 


270  ABBOTTS    NEW   CASES. 

Enoch  Morgan *8  Sons*  Co.  «.  Schwachofer. 

laxity ;  they  are  as  like  as  can  be  to  the  papers  in 
which  plaintiflPs  pins  are  stnck."  Then,  after  stating 
that  he  agrees  that  there  mnst  be  an  intent  to  deceive 
the  pnblic,  the  vice-chancellor  holds  that  the  defend- 
ants, both  in  the  onter  and  inner  wrappers,  made  a 
palpable  imitation  with  the  intent  to  deceive  the  pub- 
lic, and  he  accordingly  restrained  them.  I  have  referred 
to  this  case  at  length  because  it  seems  to  me  to  be 
I)eculiarly  in  point. 

But  there  are  several  authorities  in  our  own  courts 
which  uphold  the  same  doctrine.  In  Williams  t). 
Spence  (25  How.  Pr.  367),  Monell,  J.,  says:  *'The 
only  question  to  be  determined,  therefore,  in  this  case, 
is  whether  the  labels,  devices  and  handbills  used  by 
the  defendants,  as  set  forth  in  the  complaint,  are  cal- 
culated to  and  do  deceive  the  public  into  the  belief 
that  the  soap  they  are  selling  is  the  soap  made  and 
sold  by  the  plaintiff.  ....  The  oral  evidence 
that  the  labels,  devices  and  handbills  used  by  the 
defendants  are  calculated  to  deceive  the  public  also 
preponderates;  and  an  inspection  of  the  respective 
labels,  devices  and  handbills  satisfies  me  that  the  pub- 
lic would  be  readily  deceived,  and  purchase  the 
defendants'  soap  under  the  belief  that  they  were  pur- 
chasing the  plaintiflTs." 

In  Lea  t?.  Wolf  (13  Abb.  Pr.  N.  8.  391),  Mr.  Justice 
Inoraham  says :  "  The  color  of  the  paper,  the  words 
used,  and  the  general  appearance  of  the  labels  when 
used,  show  an  evident  design  to  give  a  representation  of 
those  used  by  the  plaintiff.  .  .  .  It  is  impossible  to 
adopt  any  conclusion  other  than  that  the  intent  was  to 
leave  purchasers,  from  the  general  appearance  of  the 
article,  to  suppose  that  it  was  the  original  Worcester 
shire  sauce  which  they  were  buying"  (See  also  Cook 
V.  Starkweather,  13  Abb.  Pr.  N.  8.  392). 

And  in  Lockwood  v.  Bostwick  (2  Daly^  521),  it  was 
held  ''that  a  party  will  be  restrained  by  injunction 
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from  using  a  label  as  a  trademark,  resembling  an 
existing  one  in  size,  form,  color,  words  and  symbols, 
though  in  many  respects  different,  if  it  is  apparent 
that  the  design  of  the  imitation  was  to  depart  from  the 
other  sufficiently  to  constitute  a  difference  when  the 
two  were  compared,  and  yet  not  so  much  so,  that  the 
difference  would  be  detected  by  an  ordinary  purchaser 
unless  his  attention  was  particularly  called  to  it  and 
he  had  a  very  perfect  recollection  of  the  other  trade- 
mark." 

And  in  Kinney  v.  Basch  (16  Am,  Law  Reg.  N.  8. 
597),  Mr.  Justice  Van  Brunt  says,  "  A  careful  inspec- 
tion of  the  labels  in  question  shows,  beyond  a  doubt, 
that  those  of  the  defendant  were  adopted  in  order  to 
deceive  the  public  when  they  purchased  the  cigarettes 
of  the  defendant's  manufacture." 

I  am  satisfied  from  the  evidence  Ir  this  case  that 
the  intention  of  the  defendant  has  been,  from  the  first, 
to  make  an  article  as  nearly  as  possible  resembling  that 
manufactured  by  the  plaintiflfs,  and  to  put  it  oflf  upon 
the  public  as  the  same  article.  I  am  also  satisfied  that 
it  was  the  intention  of  the  defendant,  in  adopting  the 
blue  and  tinfoil  wrappers,  and  in  printing  on  them  the 
directions  for  use  in  language  so  closely  resembling 
that  employed  by  the  plaintiflfs,  to  impose  upon  the 
public  and  to  lead  purchasers  to  believe  that  in  pur- 
chasing the  defendant's  article,  they  were,  in  fact, 
obtaining  the  sapolio  of  the  plaintiflfs.  In  this  con- 
nection the  wonderful  similarity  of  the  color  of  the 
inside  of  the  tinfoil  wrapper,  used  by  the  defendant, 
with  that  used  by  the  plaintiflfs,  should  not  be  forgotten. 

The  whole  case,  to  my  mind,  shows  an  intention,  on 
the  part  of  the  defendant,  to  avail  himself  of  the  repu- 
tation which  the  plaintiflfs  had  acquired  in  the  market 
for  their  sapolio,  by  their  enterprize  and  ability,  and 
by  the  large  expenditures  which  they  had  made  in 
bringing  the  sapolio  to  the  attention  of  the  public. 
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It  appears  that  the  plaintiffs  have  been  for  many 
years  engaged  in  mannfactnring  sapolio;  that  the 
article  has  acquired  a  great  reputation,  and  that  the 
plaintiffs  have  expended  very  large  sums  of  money  in 
advertising.  The  evidence  shows  that  the  defendant, 
after  analyzing  a  cake  of  sapolio  and  ascertaining  how 
it  was  made,  set  about  making  an  article  similar  in 
character,  color  and  api)earance  to  that  of  the  plaintiffs. 
This  he  may  possibly  have  a  right  to  do  ;*  but  when  the 
court  finds  that  the  defendant,  after  having  possessed 
himself  of  the  secret  of  the  manufacture  of  the  plain- 
tiffs, has,  in  addition,  coined  a  name  much  resembling 
sapolio,  in  appearance,  and  which  he  admits  is  a  fancy 
name,  having  no  particular  derivation  or  signification, 
and  has  then  proceeded  to  encase  his  cakes  of  saphia 
in  wrappers  also  closely  resembling  the  plaintiff's  both 
in  their  external  and  internal  appearance,  as  to  color, 
size,  and  partially  as  to  inscription  and  directions  for 
use,  the  court  has,  in  my  judgment,  the  power  to 
interfere,  and  should  exercise  its  power. 

It  is  claimed  that  the  plaintiffs  cannot  have  an 
exclusive  right  to  use  tinfoil  or  ultramarine  bine 
colored  paper,  in  putting  up  their  article,  as  such 
paper  is  much  used  for  ordinary  commercial  purposes. 

This  is  true,  but  the  cases  cited  show  that  the 
courts  will  interfere  where  it  is  apparent  that  there  is 
an  imitation  of  the  plaintiffs'  label,  whether  as  to  color, 
shape  or  inscription,  which  imitation  is  calculated  and 
intended  to  deceive  the  general  i)ublic.  The  evidence 
satisfies  me  that  the  blue  wrapper,  as  used  by  the 

*  One  who,  without  unfair  means,  learns  the  secret  of  the  pre- 
paration of  an  unpatented  article,  universally  known  by  the  name  of 
tlie  original  producer,  may,  after  the  latter's  death,  make  and  seU  the 
article,  and  advertise  it  as  made  from  the  original  recipe,  provided 
lie  does  not  lead  the  public  to  suppose  that  the  article  sold  by  him  is 
made  by  the  successors  in  business  of  the  original  producer.  Massun 
V,  Thorley's  Cattle  Food  Co.,  86  Law  Times  Eep,  K  &  848. 
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defendant,  is  calcnlated  to  deceive  purchasers,  and  I 
think  it  is  very  clearly  proven  that  the  ordinary  pur- 
chaser is  deceived  by  the  similarity  of  the  dresses  in 
which  the  soaps  are  put  upon  the  market.  A  critical 
and  careful  examination  of  the  two  packages  will 
undoubtedly  reveal  distinctions  and  differences  be- 
tween the  labels,  and  the  devices  thereon  are  diflPerent, 
bat  there  is  such  a  general  resemblance  that,  to  borrow 
the  language  of  the  vice-chancellor,  in  Edelston  v. 
Vick,  supra^  "The  court  or  jury  would  be  bound  to 
presume  that  it  was  not  a  fortuitous  concurrence  of 
events  which  has  produced  this  similarity ;  it  would 
be  irrational  not  to  rest  convinced  that  this  remarkable 
coincidence  of  appearance,  external  and  internal,  is  the 
result  of  design."  In  the  case  of  Abbott  v.  Bakers' 
and  Confectioners'  Tea  Association  {Weekly  Notes^ 
1872,  p.  31)  an  injunction  had  been  issued  restraining 
the  defendants  from  issuing  wrappers  which  were  in 
imitation  of  those  of  the  plaintiffs.  On  appeal  the 
lord  chancellor  said :  "That  though  no  one  particular 
taark  was  exactly  imitated,  the  combination  was  very 
similar,  and  likely  to  deceive.  It  was  true  that  there 
was  no  proof  that  any  one  had  been  deceived,  or  that 
the  plaintiffs  had  incurred  any  loss ;  but  where  the 
similarity  is  obvious  that  was  not  of  importance." 
The  appeal  was  therefore  dismissed  (see  case  reported 
below ;  Weekly  JS^otes,  1871,  p.  207).  This  last  case 
seems  decisive  of  the  question  now  under  consideration 
(see,  also,  Lockwood  v.  Bostwick,  2  Daly^  521 ;  Godil- 
lot  V.  Hazard,  49  How.  Pr.  10). 

I  am  therefore  of  the  opinion  that  the  plaintiffs  are 
entitled  to  an  injunction  restraining  the  defendant  from 
vending  saphia  in  the  blue  packages  in  which  it  is  now 
sold.  By  this  I  do  not  mean  to  be  understood  as  hold- 
ing that  the  defendant  has  not  the  right  to  manufacture 
and  also  sell  saphia,  nor  to  restrain  him  from  the  use 
of  that  name,  or  of  the  figure  or  device  upon  the  label. 
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Bat  I  do  intend  that  he  shall  abstaifi  from  dressing  his 
goods  in  wrappers  so  closely  resembling  the  plaintiffs' 
as  to  enable  him  to  deceive  the  public,  and  perpetrate  a 
fraud.  That  he  shall  not  sell  saphia  as  and  for  sapolio. 
In  other  words,  he  must  sell  under  his  own  colors,  and 
not  under  those  of  the  plaintiffs. 
Judgment  accordingly. 

There  was  no  appeal. 


SMITH  V.  COOPER. 


dtp  Court  of  Brooklyn;  Special  TerTOf  December j 

1877. 

Signs  and  Tbademabkb. — ^Injttnction. 

On  the  retirement  of  a  partner  from  a  firm,  bis  copartners  continded 
the  business  at  the  old  place,  and  the  retiring  partner  embarked  in 
the  same  line  of  business,  and  on  the  same  side  of  the  same  street, 
and  within  about  fifty  feet  from  the  old  store,  and  put  up  a  sign 
bearing,  in  the  first  line,  his  own  name ;  in  the  second  line,  the 
words,  ^*  of  the  late  firm  of;^^  and,  in  the  third,  the  name  of  the  old 
firm;  the  second  line  being  in  letters  of  good  size,  yet  but  little 
more  than  a  third  the  height  of  the  letters  in  the  third  line.  HM^ 
that  an  injunction  should  issue  to  restrain  this  use  of  the  firm 
name. 

There  being  no  good  reason  for  such  a  distinction  in  the  size  of  the 
words  it  must  be  Inferred  that  the  sign  was  calculated  to  mislead, 
and  actual  fraudulent  intention  need  not  be  established. 

Action  for  an  injunction. 

Edward  Smith,  Allen  Gray,  John  S.  McKeon  and 
Millard  F.  Smith,  brought  this  action  against  Thomas 
S.  Cooper  to  enjoin  his  use  of  the  late  firm  name. 

For  some  time  prior  to  January  1, 1876,  the  defend- 
ant had  been  a  member  of  the  firm  of  Smith,  Gray, 
€ooper  &  Co.,  doing  business  as  clothiers,  on  Broadway, 
in  this  city.    The  copartnership  term  having  expired, 
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he  retired  and  embarked  in  the  same  line  of  business 
at  his  present  place,  on  the  same  side  of  Broadway, 
distant  about  fifty  feet  from  the  old  store,  where  the 
plaintiffs  continued  the  business.  He  put  up  a  sign  on 
the  front  of  his  store,  the  words  thereon  arranged  in 
three  lines :  in  the  first  or  top  line,  his  name,  ^'T.  S. 
Cooper, '*  and  in  the  third  or  bottom  line,  the  name  of 
the  old  firm,  "Smith,  Gray,  Cooper  &  Co.,"  are  in 
letters  eleven  and  a  half  inches  long,  and  in  the  second 
or  intermediate  line,  the  words  "  of  the  late  firm  of* 
are  in  letters  about  four  and  a  half  inches  long. 

Philip  8.  Orooke^  for  the  plaintiffs. 

Tracy  &  Catlin^  for  the  defendant. 

Neilson,  Ch.  J. — The  question  is  whether  the 
words,  as  thus  arranged,  performed  the  mere  office  of 
informing  the  public  that  the  defendant  was  engaged 
in  business  there  and  was  the  same  person  who  had 
been  a  member  of  the  old  firm,  or  whether  they  were 
calculated  to  mislead  the  public  and  divert  to  that 
store  the  customers  of  the  plaintiffs  or  persons  intend- 
ing to  become  such  customers. 

It  was  urged  on  behalf  of  the  defendant  that  as  the 
buildings  occupied  by  the  parties  are  quite  unlike :  that 
of  the  plaintiffs  much  the  largest,  ornamental  and  of 
iron,  that  of  the  defendant  plain  and  of  brick,  persons 
acquainted  with  the  plaintiffs'  place,  and  paying  some 
attention  to  appearances,  would  not  mistake  the  one 
store  for  the  other.  That  is  true,  and  would  be  of  im- 
portance in  the  absence  of  any  device  creating  an 
artificial  or  seeming  relation  between  the  two  stores, 
or  even  with  such  device  if  all  persons  would  *'  pay  at- 
tention to  appearances."  As  an  illustration  it  may  be 
snfficient  to  say  that  in  a  well-considered  case  in  which 
the  defendant  was  enjoined  by  reason  of  the  character 
of  his  sign,  the  stores  were  in  different  parts  of  the 
city  of  London,  so  that  anyone  who  would  take  the 
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trouble  to  consider  the  matter  could  see  that  the  de- 
fendant's place  of  business,  which  was  on  Oxford  street, 
was  not  that  of  the  plaintiff,  which  was  and  always  had 
been  on  the  Strand. 

It  was  shown  by  witnesses  for  this  defendant  that 
the  words  *'of  the  late  firm  of"  are  in  letters  as  large 
as  those  on  some  signs  put  up  for  business  purposes. 
But  there  is  a  difference  between  the  effect  of  words  of 
a  reduced  size  when  standing  alone,  or  when  coupled 
with  other  and  larger  words.  The  latter,  esi)ecially  if 
in  the  lowest  line,  would  catch  the  eye  when  the  smsdler 
words  on  the  line  above  would  not.  So,  too,  it  was 
proved  that  the  words  "of  the  late  firm  of  could  be 
read  from  the  opposite  side  of  the  street  and  from  the 
corner  two  hundred  feet  away.  That  being  so  it  would 
have  been  quite  to  the  purpose  if  some  good  reason 
could  have  been  given  for  having  the  words  that  follow 
those  much  larger.  If  the  words  "  of  the  late  firm  of" 
are  in  letters  large  and  plain  enough,  why  should  the 
name  of  the  old  firm  be  in  letters  more  than  twice  that 
size?  There  is, — ^indeed,  can  be, — no  good  reason. 
Without  imputing  to  the  defendant  any  fraudulent  in- 
tention, the  element  of  fraud  not  being  material  in 
cases  of  this  class  (Millington  v.  Fox,  3  M.  &C.  338), 
it  is  impossible  to  avoid  the  conviction  that  this  sign 
was  cunningly  arranged,  and  is  calculated  to  mislead 
persons  not  pausing  to  read  or  consider  all  the  words 
on  it.  It  was  proved  that  some  persons  were  in  fact 
misled,  that  on  seeing  the  words  ''Smith,  Gray,"  they 
went  into  the  defendant's  store  to  make  purchases 
when  they  had  intended  to  go  to  the  plaintiffs'  store. 

The  equitable  principles  governing  questions  of  this 
character  have  been  concurrently  applied  by  the  courts 
in  this  country  and  in  England,  and  in  cases  less 
marked  and  decisive  than  this  case,  injunctions  ha?e 
been  granted. 

In  Croft  V.  Day  (7  Beav.  84),  the  master  of  the 
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rolls,  after  noticing,  between  the  two  labels,  distinctions 
sufficient  to  protect  one  who  took  npon  himself  the 
task  of  study  and  comparison,  came  to  the  conclusion 
that  there  was  quite  sufficient  to  mislead  the  ordinary 
run  of  persons,  and  lead  them  to  believe  that  the  new 
establishment  was,  in  some  way  or  other,  connected 
with  the  old,  and  the  defendant  was  restrained. 

In  Glenny  v.  Smith  (2  Dr.  &Sm.  476),  the  defendant, 
a  clerk,  on  leaving  the  plaintiff's  firm  and  starting  the 
same  kind  of  business,  put  on  his  sign  the  words  "  From 
Thresher  and  Glenny,"  the  word  '*from''  in  smaller 
letters  than  the  rest.  In  holding  that  to  be  improper, 
the  vice-chancellor  said  that  it  was  vain  for  witnesses  on 
the  defendant's  part  to  say  that,  in  their  opinion,  per- 
sons could  not  be  misled ;  that  where  one  went  to  try 
the  effect  of  his  own  inspection,  he  knew  what  he 
would  find,  and  was  prepared  to  look  for  the  word 
'*from,"  but  the  general  public  would  be  off  their 
guard  when  they  passed  the  shop.  He  further  said 
that  it  was  not  a  question  whether  the  public  gener- 
ally, or  even  a  majority  of  them,  were  likely  to  be  mis- 
led, but  whether  the  unwary,  the  heedless  portion  of 
the  public,  would  be  misled. 

In  the  case  of  Hookham  v.  Pottage  {L.  R.  8  CJi. 
App.  91),  the  question  arose,  as  it  does  here,  between 
persons  who  had  been  copartners.  The  defendant,  re- 
tiring and  on  his  own  account  engaging  in  the  same 
line  of  business,  put  up  the  words  ''S.  Pottage,  from 
Hookham  and  Pottage ' '  on  his  sign.  The  word  ' '  from ' ' 
and  the  word  ''and"  were  in  small  capitals,  the  other 
words  in  large  Boman  capitals.  The  vice-chancellor 
granted  an  injunction  against  the  use  of  the  sign,  and 
on  appeal  that  was  affirmed.  Sir  W.  M.  James,  Loid 
Justice,  in  considering  the  case,  said  that  the  question 
was  "  whether  the  conduct  of  the  defendant  was  calcu- 
lated to  mislead  the  casual  passer-by,"  and  he  came  to 
the  conclusion  that   as   the  words  ''Hookham  and 
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Pottage"  were  in  almost  as  conspicuous  characters  as 
"  S.  Pottage,"  a  stranger  would  be  naturally  misled. 

The  cases  of  Glenny  v.  Smith,  and  Hookham  v. 
Pottage,  are  referred  to  with  approbation  in  61  N.  J. 
234.  The  cases  of  Devlin  v.  Devlin  (4  Hun^  651),*  and 
Peterson  v.  Humphrey  (4  Ahh.  Pr.  394),  and  other  cases 
which  might  be  cit^d,  illustrate  the  same  doctrine. 

The  plaintiffs  must  have  judgment  restraining  the 
defendant  from  using  the  sign  in  question. 


HARRIS  V.  ELDRIDGE. 

N.  r*.  Supreme  Courts    Third  DepartmerU,  Fourth 
District ;  Special  Termy  January ^  1879. 

Pabtibs. — Single  Instbuhbnt. — Pleading.—- Codb  ov  Cit.  Pbo., 

§  637. 

If  a  guarantor  engages  alone  by  a  separate  writing,  distinct  from  tbe 
instrument  signed  by  the  maker,  although  indorsed  thereon,  his 
contract  is  a  separate  cause  of  action  ;  and  in  an  action  against  both 
the  complaint  is  demurrable,  on  the  ground  that  causes  of  actioa 
have  been  improperly  united,  f 

Demurrer  is  proper,  irrespective  of  whether  the  causes  of  action  are 
separately  stated  or  commingled. 

*  Same  case  more  fully  reported  in  67  Barb,  290 ;  affi^d  with 
hesitation  in  69  N,  F.  212. 

t  This  decision  applies,  under  the  Code  of  Civil  Procedure,  the 
same  rule  of  non-joinder  of  a  separate  guarantor  with  his  principal 
that  was  applied  under  the  former  Code,  §  120,  and  L,  1837,  c.  91 
The  language  of  the  provision  of  the  Code  of  Civil  Procedure,  §  454, 
which  supersedes  the  former,  is  as  follows  :  ''Two  or  more  persons 
severally  liable  upon  the  same  written  instrument,  including  the  par- 
ties to  a  bill  of  exchange  or  a  promissory  note,  whether  the  action  ifl 
brought  upon  the  instrument,  or  by  a  party  thereto  to  recover  against 
other  parties  liable  over  to  him,  may,  all  or  any  of  them,  be  incladed 
as  defendants  in  the  same  action,  at  the  option  of  the  plaintiff.**  See 
also  Barton  «.  Speis,  1  Him^  60,  61  ;  Decker  «.  Gaylord,  8  Id.  110 ; 
Brown  v.  Champlin,  60  N.  F.  214  ;  Laurence  «.  Gallagher,  42  Bib^* 
a.  {J.  d  3.)  809. 
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Tlic  aubstCLDtial  remedy  by  demurrer  should  not  bo  denied  merely 
because  tbe  party  whoae  pleading  is  demurred  to  has  disregarded 
the  rules  of  practice.* 

-»r_.!__  *___  --J-^ent. 

igainat  the  defendant  Eldridge,  for 
ivoIousnes3  of  the  demurrer,  puraa- 
'  the  Code  of  Civil  Procedure. 

ught  upon  a  promissory  note  made 
ilger,  and  guaranteed  by  the  de- 

The  complaint  contained  but  one 
fd  :  (1)  that  the  defendant,  Alger, 
Y  note  for  $1,257,  at  three  months, 
i78,  and  the  note  is  set  out  by  copy 
i  figures  ;  (2)  that  it  was  delivered 

ive  often  overruled  demurrers  on  the  ground 
3ading  might  have  been  corrected  by  motion. 

proceeds  on  a  more  liberal  but  not  a  more 

the  court  to  correct  a  demurrable  fault,  on 
r  faults  were  involved,  and  other  remedies 

faults  in  pleading  are  almost  always  com- 
olates  more  than  one  canon  of  correct  prac- 
'erse  party  in  more  than  one  iDconvenience; 
courts  now  is,  while  applying  liberal  rules  of 
ly  dealing  with  verbal  and  formal  defects,  to 
ach  party  to  substantially  good  pleading  on 
id  when  a  substantial  defect  Ja  objected  to 

deal  with  it  directly,  instead  of  turning  the 
irm  of  objecting,  on  the  ground  that  it  would 
nt  in  the  first  instance. 

1  might  be  the  subject  of  a  motion  to  make 
in,  are  equally  obnosious  to  a  demurrer,  not 

of  definiteness  and  certainty,  alone,  but 
in  certainty  which  is  fatal  to  the  substance  of 
I  a  point  vital  to  the  exjstcuce  of  a  cause  of 

City  of  Buffalo  e.  Holloway,  "7  N.  T.  493  ; 
6.  100  ;  Simmons  c.  Fairchild,  43  TJ.  404; 
hester  v.  City  of  Rochester,  41  Id.  341 ;  Hof- 

r.  r.  274. 
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to  Eldridge,  who  indorsed  his  guaranty  thereon,  and 
the  guaranty  is  also  set  out  by  copy,  as  follows : 

"  Saratoga  Springs,  Aug.  27th,  1878. 
"For  value  received  I  hereby  guarantee  the  pay- 
ment of  the  within  note.    In  renewal. 

"Thomas  Eldbidgk" 

(S)  That  the  note  was  transferred  to  the  plaintifif 
before  it  became  due,  and  that  he  is  the  owner  and 
holder  of  it. 

Judgment  was  demanded  against  the  defendants 
for  the  amount  with  costs.  The  defendant  Eldridge, 
demurred,  alleging  for  grounds  of  demurrer,  in  effect, 
that  it  appeared  on  the  face  of  the  complaint  that 
several  causes  of  action  had  been  improperly  united. 

W.  M.  Searinffj  for  plaintiff. 

Van  'R&iis^elder^  Hill  &  Roads^  for  defendant  Eld- 
ridge. 

BocKES,  J. — Two  separate  causes  of  action  are 
united  In  the  complaint ;  one  against  Alger  as  maker; 
the  other  against  Eldridge  as  guarantor.  The  note  and 
the  guaranty  indorsed  on  it  are  separate  instruments 
and  constitute  separate  causes  of  action  (Allen  t.  Fos- 
gate,  11  How.  Pr.  218 ;  De  Ridder  v.  Schermerhorn,  10 
Barb.  638  ;  Tibbits  v.  Percy,  24  Id.  39).  Those  cases 
are  not  overruled  by  Carman  v.  Plass  (23  N.  T.  286), 
nor  by  Decker  t>.  Gaylord  (15  N.  Y.  Sup.  Ct.  [8  Hwi\ 
110),  where  the  actions  were  brought  against  lessee 
and  guarantor,  both  having  executed  the  same  instru- 
ment. The  case  in  hand  is  like  Barton  v.  Speis  (12 
N.  T.  Sup.  Ct.  [5  Hu7i\  60).  Now  here  the  facts  stated 
show  a  good  cause  of  action  against  each  defendant 
separately;  but  not  a  good  cause  of  action  against 
them  jointly.  Here  then  are  two  causes  of  action  im- 
properly united  in  the  same  complaint. 

The  next  question  is,  may  the  defendants  demur  to 
the  pleading?    They  might  do  so  undoubtedly  had 


J 


ABBOTT'S    NEW   CASES.  281 


Harris  v.  Eldridge. 


the  causes  of  action  been  separately  stated  ;  that  is,  in 
separate  counts.  This  was  held  in  Barton  v.  Speis, 
above  cited ;  but  it  was  then  said,  per  Mullex,  J.,  that 
a  complaint  can  only  be  demurred  to  for  an  improper 
joinder  of  causes  of  action  when  they  are  set  out  in 
separate  counts  ;  that  when  contained  in  a  single  count 
(such  is  the  case  at  bar),  the  remedy  of  the  defend- 
ant was  by  motion.  The  learned  judge  cites  Cheney 
V.  Pisk  (22  Bow.  Pr.  236),  in  support  of  this  ruling.  It 
is  doubtful  whether  that  case  so  holds.  That  rule 
would  be  a  sound  one  when  different  causes  of  action 
are  stated  in  the  same  count  against  one  and  the  same 
defendant  (Bass  v.  Comstock,  38  i^T.  T.  21.  See  also 
remark  of  Marvin,  J.,  in  Hess  v.  Buffalo  &  Niag. 
Falls  R.  R.  Co.,  29  Barb,  395).  The  question,  how- 
ever, is  now  put  at  rest  by  the  court  of  appeals.  It  is 
now  decided  by  that  court  that  a  party  may  demur  for 
an  improper  uniting  of  causes  of  action,  although  both 
be  stated  in  the  same  count  (Wiles  v.  Suydam,  64  i^. 
T.  173  ;*  Goldberg  v.  Utley,  60  Id.  427).  In  the  last 
case  cited  Judge  Church  says  :  "If  the  complaint  con- 
tains several  causes  of  action  improperly  united  contra- 
ry to  the  code  .  .  . ,  the  vice  may  be  reached  by  demur- 
rer, and  the  failure  ...  to  state  them  separately  and 
number  them  would  not  be  an  answer  to  it,  nor  would 
a  failure  to  move  to  correct  the  complaint  in  this  re- 
spect defeat  the  effect  of  a  demurrer."  The  learned 
judge  completely  covers  the  case  in  the  additional  re- 
mark, that  the  plaintiff  cannot  deprive  the  defendant 
of  the  benefit  of  a  demurrer  upon  this  ground  ;  and 
farther,  that  a  substantial  remedy  cannot  be  prevented 
by  a  neglect  to  observe  the  rules  of  practice,  nor  in  a 
case  like  this  would  the  defendant  be  regarded  as 
waiving  such  remedy  by  not  making  a  motion.  The 
motion  for  judgment  must  be  denied. 
Motion  denied  with  costs. 

*  Reported  below  in  8  ffuUf  604  ;  8.  C,  6  Sup'm  Ct.  {T.  dk  (7.)  292. 
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CULLEN  V.  MILLER. 
i\r.  T.  Superior  Court ;  Special  Terrrij  October,  1878. 

Claim  aot)  Dsliyebt  op  Personal  Pbopebty. — JusriFiCATioif  of 

BUBBTIBS. — ^REFLETIN. — ^LlABILTTT  OV  ShSBIFF. 

If  the  defendant  excepts  to  the  plaintiffs  sureties,  in  an  action  for  the 
claim  and  delivery  of  personal  property,  and  they  fail  to  justify,  he 
is  not  entitled  to  an  order  directing  the  sheriff  to  deliver  the  prop- 
erty to  him.  By  excepting  to  the  sureties,  he  waives  a  return 
before  judgment  in  the  action. 

Motion  by  defendant  for  re-delivery  of  property 
replevined. 

The  action  was  by  Elizabeth  Cnllen  against  George 
Miller,  for  the  claim  and  delivery  of  personal  prop- 
erty. 

The  defendant  excepted  to  the  plaintiflPs  sureties, 
and  npon  their  failure  to  justify,  made  this  motion  for 
the  re-delivery  to  him  of  the  property. 

James  A.  Blanchardy  for  the  defendant. 

I.  S.  OrmistoUf  for  the  plaintiff. 

Vanderpoelj  Chreen  &  Cuming^  for  the  sheriff. 

Van  Vorst,  J. — ^The  defendant  excepted  to  the 
sureties  given  by  the  plaintiff,  and  they  failed  to  jus- 
tify. The  defendant  now  moves  that  the  sheriff  be 
directed  to  deliver  the  property  to  him.  The  only 
provision  in  the  <5ode,  looking  to  a  return  of  the  prop- 
erty to  the  defendant,  before  judgment  in  his  favor  in 
the  action,  is  contained  in  section  211.  If  the  defend- 
ant does  not  except  to  the  plaintiff's  sureties,  he  may 
require  such  return  by  executing  and  giving  to  the 
sheriff  a  proper  undertaking  for  the  delivery  thereof 
to  the  plaintiff,  if  such  delivery  be  adjudged.  This 
return  must  be  required  within  three  days  after  the 
taking  by  the  sheriff,  and  if  not  so  required,  the 
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sheriffs  duty  is  to  deliver  the  proi)erty  to  the  plain- 
tiff. 

The  defendant  did  not  pursue  this  course,  and  has 
interposed  no  effective  obstacle  to  the  delivery  of  the 
property  to  the  plaintiff,  unless  his  exception  to  the 
plaintifTs  sureties  has  had  that  effect. 

But  section  210  provides  that  if  the  defendant  ex- 
cept to  the  sureties,  he  cannot  reclaim  the  property,  as 
provided  in  section  211.  Mauley  v.  Patterson,  3  Code 
Hep.  89 ;  and  Hofheimer  v.  Campbell,  69  iT.  T.  269. 
are  adjudications  adverse  to  the  defendant's  claim. 
The  defendant  objects  to  the  hardship  of  this  conclu- 
sion ;  but  if  there  be  any  fault,  it  lies  in  the  condition 
of  the  law. 

Some  support  to  defendant's  application  is  sought 
to  be  derived  from  the  practice  in  relation  to  the  old 
action  of  replevin,  and  reference  is  made  to  section  30, 
chapter  8,  part  3,  title  12  of  the  Revised  Statutes  (2 
Edmonds^  Stat,  at  L.  545). 

But  I  cannot  discover,  from  that  section,  anything 
to  justify  this  motion  for  a  return  of  the  property  to 
the  defendant,  before  judgment. 

It  is  there  provided  that  if  the  plaintiffs  sureties 
do  not  justify,  the  court,  at  the  next  term,  shall  render 
judgment  of  discontinuance  against  the  plaintiff,  and 
such  other  judgment  as  the  case  may  require,  in  order 
to  restore  to  the  defendant  the  property  replevined. 

That  this  action  may  not  be  discontinued  by  the 
court  for  the  failure  of  the  sureties  to  justify,  is  stated 
in  Mauley  -o.  Patterson  {supra)y  and  the  reasons  for  the 
conclusion  are  satisfactory. 

Chapter  342  of  the  Laws  of  1839,  section  3,— being 
an  amendment  of  an  act  entitled  of  the  action  of  ^^  re- 
plevin,"— ^was  applicable  only  to  the  city  of  New  York. 
It  did,  however,  provide  that  in  the  event  of  the  fail- 
ure of  the  sureties  to  justify,  an  order  should  be  made 
by  the  officer  before  whom  the  sureties  were  sum- 
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raoned,  directing  the  sheriff  to  deliver  the  property 
replevined  to  the  defendant. 

But  subseqaent  legislation  on  this  subject,  embodied 
in  the  code,  is  significant,  and  indicates  that  the  pre- 
sent condition  of  the  law  on  this  subject  was  designed. 

The  code  of  1848,  section  185,  contained  a  specific 
direction,  following  the  act  of  1839,  that  the  sheriff 
should  deliver  the  property  to  the  defendant,  if  the 
plaintiff's  sureties,  on  being  excepted  to,  failed  to 
JDstify. 

But  this  provision  was  dropped  by  the  amended 
code  of  1849,  when  sections  209,  210,  211,  as  they  now 
exist,  were  adopted. 

The  action  of  replevin,  and  the  former  statutory 
provisions  respecting  it,  were  superseded  by  the  provi- 
sions of  the  code,  which  contains  a  complete  system  of 
pracedure  for  the  claim  and  delivery  of  personal  prop- 
erty, and  the  statute  of  1839,  above  referrad  to,  is  not 
in  force  {Code,  %%  468,  471,  472). 

Upon  the  commencement  of  an  action  for  the  re- 
covery of  personal  property,  the  defendant,  under  the 
code,  has  the  right  to  elect  whether  the  plaintiff  or 
himself  shall  have  the  control  of  the  property  before 
judgment. 

If  he  excepts  to  the  plaintiff's  sureties,  he  elects 
not  to  hold  the  property  himself,  and  shows  himself 
content  to  abide  the  event  of  the  action. 

*  "^  if  the  plaintiff's  sureties,  given  to  the  sheriff, 
ustify,  his  remedy  against  the  sheriff  is  assured 
;vent  that  it  be  determined  in  the  action  that  be 
;led  to  a  return  of  the  property  (Qraham  t. 
18  How.  Ft.  376). 
plaintiff's  motion  must  be  denied,  bat  withoat 
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BROWNING  V.  MARVIN. 

N.  T.  SuprcTJie  Courts  First  Department;  Special 
Term  and  Chambers^  September^  1878. 

Refebsncs. — ^Waiyeb  of  Refsreb^b  Oath. — Code  of  Ciy.  Pro. 

f  1016. 

A  referee  appointed  to  hear  and  determine  the  issues  in  an  action 
must  take  the  oath  prescribed  by  section  1016  of  the  code  of  civil 
procedure. 

A  waiver  must  be  entered  in  the  minutes.  Even  attending  and  re- 
fusing for  another  reason  to  go  on^  does  not  waive  the  objection 
unless  a  waiver  is  so  entered. 

Motion  to  vacate  a  judgment  entered  on  the  report 
of  a  referee. 

This  was  an  action  by  John  H.  Browning  against 
Oliver  W.  Marvin. 

The  cause  was  referred  by  compulsory  order  at  cir- 
cuit, defendant  not  being  ready  for  trial. 

Motion  to  vacate  the  order  was  made  on  the  ground 
that  it  deprived  the  defendant  of  trial  by  jury.  Mo- 
tion denied,  and  an  api)eal  is  pending. 

Plaintiff  brought  on  the  cause  before  the  referee, 
August  1,  1878.  Defendant's  counsel  attended  and 
stated  that  he  had  appealed ;  and  refused'  to  go  on. 
The  referee  proceeded  in  the  defendant's  absence, 
and  on  the  same  day  rendered  a  report  in  favor  of 
plaintiff,  on  which  judgment  was  entered  August  15, 
1878. 

Defendant  moved  to  vacate  the  judgment,  because 
the  referee  never  acquired  any  jurisdiction  and  had  no 
right  to  take  any  testimony  or  do  anything  in  the  mat- 
ter until  he  had  taken  the  oath  required  under  section 
1016  of  the  code  of  civil  procedure. 

Henry  C.  Willcox^  for  the  motion. — The  oath  may 
be  waived  in  two  ways  only :  First.  By  stipulation  in 
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writing  signed  by  all  the  parties.  Second.  Orally 
before  the  referee,  all  the  parties  being  present ;  but 
if  orally,  such  waiver  must  be  entered  in  the  referee^s 
minutes.  In  this  case  no  waiver  was  made,  either  in 
writing  or  orally,  and  no  record  of  any  such  waiver 
appears  anywhere,  as  it  could  not.  The  section  of  the 
code  in  explicit  on  this  subject.  It  says  the  referee, 
b^ore  proceeding  to  take  any  testimony,  mtcst  be 
sworn,  &c.,  &c.  (Code  o/Oiv.  Pro.j  §  1016 ;  Exchange 
Fire  Ins.  Co.  v.  Early,  4  Abb.  JVew  Cos.  78).  Judge 
Daly  of  the  common  pleas  set  aside  a  referee*s  report 
and  all  proceedings  thereunder,  including  a  sale  of 
property,  and  vacated  the  order  of  reference. 

Oscar  Frisbie  {Oliver  S.  Ackley^  attorney),  opposed. 

XiAWRENCE,  J. — ^This  motion  must  be  granted  (See 
Code,  §  1016 ;  Exchange  Fire  Ins.  Co.  v.  Early,  4  M. 
N.  C.  78). 

There  was  no  waiver  of  the  oath  of  the  referee.  It 
was  not  competent  for  the  plaintiff  alone  to  make  snch 
waiver,  and  the  alleged  waiver  was  not  entered  in  the 
minutes  (See  Code^  §  1016). 


QUINCEY  V.  FRANCIS. 

N,    T.  Supreme  Court,  First  Department;  Special 
Term  and  Chambers,  October,  1878. 

Attornby'b  Lien.— DisGoimNUANCE  of  Action. 

An  attorney  at  law  has  no  lien  upon  a  cause  of  action  growing  out 
of  a  libel,  for  his  services  in  the  action,  before  judgment  recovered. 

The  fact  that  the  plaintiff  had  promised  the  attorney,  before  the 
action  was  commenced,  that  he  should  receive  the  damages  to  be 
recovered,  for  his  services  in  the  action,  creates  no  lien  on  the 
cause  of  action,  and  will  not  prevent  the  plaintiff  from  discontina- 
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ing  the  action,  at  anytime  before  judgment,  without  the  consent  of 
the  attorney. '^ 

Motion  by  defendants  to  discontinue  action. 

The  action  was  by  William  H.  Qoincey  against 
John  M.  Francis  and  another,  for  libel. 

The  facts  sufficiently  appear  in  the  opinion. 

0.  W.  Brooke^  for  the  motion. 
E.  H.  Morange^  opposed. 

Vak  Vorst,  J. — The  cause  of  action  was  not  at- 
tempted to  be  assigned  by  the  plaintiff  to  his  attorney. 
The  action,  being  for  a  libel,  was  not  assignable  {Town- 
shend  on  Slander  and  Libel^  §  299 ;  Pulver  v.  Harris,  62 
N,  T.  73) ;  but  the  attorney  served  on  the  defendants' 
attorneys  a  notice  that  he  had  a  lien  on  the  cause  of 
action  set  forth  in  the  complaint,  and  that  any  settle- 
ment without  his  written  consent  would  be  of  no  effect. 

As  a  rule,  an  attorney  has  a  lien  for  his  costs  upon 
any  judgment  obtained  through  his  services,  and 
which  lien  the  court  will  protect  against  any  unfair 
dealing  by  the  client,  with  respect  to  the  judgment  or 
cause  of  action. 

This  lien  does  not,  however,  arise  until  judgment 
recovered. 

Before  judgment,  the  parties  may  settle  the  suit 
without  reference  to  the  claims  of  attorneys  for  ser- 
vices rendered,  the  remedy  of  the  attorney  for  his 
services  being  against  the  party  employing  him. 

But  the  attorney  claims  that  before  the  action  was 
commenced,  the  plaintiff  promised  that  the  damages 
which  should  be  recovered  would  belong  to  his  attor- 
ney for  his  services. 

*  See  also  Coughlin  v.  N.  Y.  Central,  &c.  R.  R.  Co.,  71  If.  T.  488, 
rer'g  8  i3tm,  136. 
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It  was  this  promise  of  the  plaintiff,  which  is  sup- 
posed to  give  the  attorney  such  a  lien  upon  the  cause 
of  action  as  to  prevent  the  discontinuance  of  the  suit 
by  the  party,  without  the  consent  of  the  attorney. 

I  cannot  see  to  what  the  lien  claimed  by  the  attor- 
ney ever  attached.  His  compensation  was  to  be 
received  through  the  damages  to  be  recovered  in  the 
action. 

When  the  promise  was  made  by  the  plaintiff  to  his 
attorney,  no  damages  had  been  established,  and  it  was 
not  certain  that  any  would  ever  be  recovered. 

Liens  attach  only  to  property  in  existence. 

I  fail  to  see  how  the  promise  made  by  the  party  to 
his  attorney  would  deprive  him  of  the  right  to  discon- 
tinue the  cause  of  action,  on  receiving,  as  was  done  in 
this  case,  a  retraction  from  the  defendant  of  the  libel. 

With  this  retraction  the  plaintiff  was  satisfied, 
without  any  pecuniary  compensation  by  way  of  dam- 
ages. 

The  defendant  has  made  a  satisfactory  reparation 
to  the  plaintiff,  and  I  do  not  think  that  the  ends  of 
justice  required  that  the  plaintiff  should  be  compelled 
to  continue  a  libel  suit  against  parties  who  were 
willing  to  make,  and  have  made  all  the  amends  neces- 
sary to  satisfy  the  wounded  feelings  of  the  plaintiff. 
Courts  and  counsel  should  rather  facilitate  than  place 
obstacles  in  the  way  of  such  amicable  adjustment  of 
suits  of  this  character. 

Pulver  V.  Harris  {supra)  is  decisive  of  this  motion. 

The  attorney  has  his  remedy  against  the  plaintiff, 
for  the  services  rendered  by  him  in  the  action. 

The  case  should  be  stricken  from  the  calendar,  and 
an  order  of  discontinuance  entered. 
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MATTER  OF  HORSFALL. 
If,  T.  Common  Pleas  ;  General  Term,  February^  1879. 

Gesbral  AssiaNHBifrr. — Discharob  of  Assignee. — ^Acgouktino. — 
Waiver. — Composition. — Release  of  Sureties. 

An  assignee  for  the  benefit  of  creditors  under  the  general  assignment 
act  (Z.  1877,  c.  466,  §  20),  cannot  be  discharged  without  an  account- 
ing, even  where  there  has  been  a  composition  between  the  assignor 
and  his  creditors,  unless  the  creditors  distinctly  waive  the  account- 
ing.* 

A  composition  deed  providing  that  after  the  payment  therein  stated 
had  been  made,  the  assignee  might  apply  to  the  court  for  his 
discharge  without  notice  to  the  compounding  creditors,  does  not 
justify  the  court  in  granting  his  discharge  without  any  accounting. 

Before  an  assignee  can  be  discharged  under  the  provisions  of  a  com- 
position deed,  he  must  perform  every  condition  precedent. 

Hence,  where  such  a  deed  provided  that  the  assignee,  after  paying 
all  claims  which  he  was  liable  to  pay  as  assignee,  and  deducting  his 
fees,  might  reassign  to  the  assignor  the  property  which  might  be 
in  his  possession  under  the  assignment,  and  then  apply  ex  parte  to 
the  court  for  his  discharge,  but  with  the  consent  of  the  assignor  he 
obtained  the  order  for  his  discharge  before  making  the  reassign- 
ment:— ^ddy  that  the  assignor  could  not  waive  the  reassignment, 
and  that  the  order  was  irregular. 

The  provision  in  such  a  deed  ratifying  and  confirming  all  the  acts, 
transactions,  payments,  and  proceedings  of  the  assignee,  means 
when  he  shall  have  complied  with  the  conditions  of  the  deed  by 
reassigning  the  property,  and  is  in  a  position  to  procure  his  dis- 
charge in  the  mode  provided  by  the  statute. 
It  is  the  duty  of  the  court  to  see  that  the  rights  of  all  the  creditors 
are  protected  before  discharging  the  assignee. 

Appeal  by  an  assignee  from  an  order  vacating  an 
order  discharging  him  and  his  sureties  from  liability 
by  reason  of  the  assigneeship. 

On  January  16,  1878,  John  H.  Horsfall  made  an 
assignment  to  John  W.  Hesse,  who  qaalified  and  en- 
tered npon  his  duties  as  assignee,  and  who  was  also  a 
creditor  of  Horsfall  for  more  than  $10,000. 

♦  See  Ludington's  Petition,  p.  807  of  this  voL 
Vol*,  v.— 19 
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The  assignee  continued  the  business  of  the  assignor, 
which  was  that  of  manufacturer  of  cabinet  f arniture, 
in  the  city  of  New  York,  from  January  16,  1878,  to 
May  10,  1878. 

In  the  month  of  March  negotiations  were  began  on 
the  part  of  Horsfall  to  compromise  his  debts. 

The  assignee,  being  next  to  the  largest  creditor,  was 
first  approached,  and  his  consent  sought  to  a  settle- 
ment at  twenty-five  i)er  cent.  cash. 

The  negotiations  for  a  settlement  with  the  assignee 
were  conducted  by  Horsfall  and  one  Thomas  W.  Har- 
ris, who  was  engaged  by  Horsfall  to-  perfect  the  settle- 
ment. Mr.  Harris  also  represented  one  Samuel  EIUs 
Briggs,  the  largest  creditor  and  a  personal  friend  of 
Horsfall. 

These  negotiations  consumed  several  weeks,  the 
assignee  at  first  refusing  to  entertain  the  proposition 
to  settle  at  twenty  five  per  cent.  Various  propositions 
were  discussed  and  forms  of  composition  deeds  sub- 
mitted, but  finally  the  assignee  agreed  to  sign  the  com- 
position on  condition  that  Horsfall  would  waive  a  public 
accounting.  This  condition  was  acceded  to,  and  Har- 
ris, Horsfall  and  Briggs,  of  the  one  part,  and  Hesse  of 
the  other,  verbally  agreed  that  there  should  be  no  pub- 
lic accounting.  Thereupon,  on  or  about  April  8, 1OT8, 
Hesse  signed  the  composition  deed,  which,  executed  by 
the  assignor,  party  of  the  first  part,  and  assignee,  party 
of  the  second  part,  and  the  creditors  of  the  assignor,  par- 
ties of  the  third  part,  after  the  formal  recitals  proceed- 
ed as  follows :  *'  The  parties  of  the  second  and  third  parts 
do  each  hereby  agree  to  accept  from  the  party  of  the 
first  part  a  sum  equal  to  twenty-five  cents  for  each  and 
every  dollar  of  their  respective  claims  against  said  par- 
ty of  the  first  part,  in  full  settlement  of  said  claims,  the 
said  sum  to  be  paid  on  or  before  the  10th  day  of  May, 
1878.  And  the  parties  of  the  second  and  third  parts 
do,  and  each  and  every  of  said  parties  does  hereby 
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agree  to  and  with  the  party  of  the  first  part  and  with 
each  other,  that  on  making  such  payment  the  party 
of  the  first  part  shall  thereupon  be  forever  released  and 
discharged  from  any  and  all  liability  whatsoever  to  the 
party  of  the  second  part,  the  said  parties  of  the  third 
part  or  any  of  them.  And  it  is  further  mutually  agreed 
by  and  between  all  the  parties  to  this  agreement,  that 
upon  the  signing  and  sealing  of  this  agreement  and  its 
delivery  duly  acknowledged  to  said  party  of  the  second 
part,  he  may  re-assign  to  the  party  of  the  first  part  all 
property  of  whatsoever  nature  or  description  which 
may  be  in  his  possession  by  virtue  of  said  assignment, 
bat  before  making  such  re-assignment  said  party  of  the 
second  part  shall,  out  of  said  assigned  estate,  pay  all 
claims  or  demands  against  said  assigned  estate,  which 
he,  as  such  assignee,  shall  have  become  liable  to  pay, 
and  said  assignee  shall  retain  out  of  said  estate  to  his 
own  use  the  sum  of  $200,  as  and  for  his  fees  as  such  as* 
signee. 

"And  the  parties  of  the  first  and  third  part  do 
hereby  ratify  and  confirm  all,  each  and  every,  the 
acts,  transactions,  payment  and  proceedings  of  the  said 
party  of  the  second  part  as  such  assignee,  and  do  here- 
by mutually  consent  and  agree  that  said  party  of  the 
second  part  be  relieved  and  discharged  from  his  trust  as 
such  assignee,  and  from  all  liability  as  such,  that  the 
bond  given  by  him  as  such  assignee  be  canceled  and 
annulled,  and  that  the  sureties  upon  said  bond  be 
relieved  from  all  liability  thereupon,  and  that  an  order 
discharging  said  assignee,  canceling  said  bond  and 
relieving  said  sureties  may  be  made  by  any  judge  of 
the  court  of  common  pleas  for  the  City  and  County  of 
New  York,  sitting  as  County  Judge,  upon  application 
of  the  said  party  of  the  second  part,  without  notice  to 
any  party  to  this  agreement." 

This  deed  was  then  circulated  among  the  creditors, 
and  was  signed  by  them,  on  or  before  May  10,  1878. 
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Shortly  before  that  date,  Horsfall  was  anxious  to  get 
back  his  estate  in  order  to  meet  his  settlement  with 
the  funds  in  the  hands  of  the  assignee,  but  the  latter 
insisted  upon  the  entry  of  an  order  of  discharge  before 
he  would  reassign  the  proi)erty.  This  was  finally  ac- 
ceded to  by  Horsfall,  and  an  order  was,  upon  the  peti- 
tion of  the  assignee,  obtained  ex  parte^  from  Mr.  Jus- 
tice Van  Brunt  on  May  10,  1878,  "  That  said  John 
W.  Hesse,  and  Herman  Colell,  and  William  Baltes, 
the  sureties  of  the  said  bond  of  the  said  assignee  be, 
and  they  hereby  are  relieved  and  discharged  from  all 
liability  incurred  by  virtue  of  their  said  suretyship 
to  said  creditors  and  each  of  them,  and  that  said  bond 
be  canceled,  and  that  the  clerk  of  this  court  be,  and 
he  hereby  is  directed  to  make  such  suitable  entry  of 
such  order  in  the  book  or  books  which  he  may  have, 
in  which  the  filing  of  the  said  bond  is  recorded,  and 
upon  the  said  bond,  as  will  fully  carry  out  the  provi- 
sions of  this  order." 

This  order  was  filed  the  next  day  before  the  credi- 
tors were  paid. 

On  the  morning  of  the  latter  day,  Hesse  gave  up 
possession  as  assignee  to  the  assignor,  and  paid  over  to 
him  the  sum  of  $641. 

By  borrowing  $1,600  of  his  creditor  Briggs,  Horsfall 
was  enabled  to  carry  through  his  composition  as  to  the 
bulk  of  his  smaller  business  creditors,  but  was  unable 
to  pay  Briggs  and  another  creditor,  one  John  T,  Camp. 

In  the  latter  part  of  the  same  month,  Horsfall  made 
a  motion  to  vacate  the  aforesaid  order  of  discharge  as 
irregular  and  void,  on  the  ground  that  it  directed  the 
discharge  and  release  of  the  assignee  and  his  sureries 
absolutely,  and  not  upon  condition  of  the  assignment 
of  the  assets,  and  that  it  directed  such  discharge  and 
release  before  an  accounting  was  had,  and  before  the 
assets  were  reassigned  to  the  assignor.    He  also  asked 
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that  the  assignee  account  and  pay  over  whatever  should 
be  found  due. 

Jadge  Van  Hoesen  wrote  an  opinion,  holding  the 
order  irregular  and  contrary  to  the  statute  and  the 
practice,  but  as  it  only  released  the  assignee  from  lia- 
bility to  creditors,  and  as  Horsfall  was  not  injured 
thereby,  refusing  to  vacate  it.* 

*  The  opiuion  referred  to  in  the  text  was  as  foUows: 

Yak  Hog:8en,  J. — Any  proceeding  under  the  Assignment  Act  of 
1877  may  be  reviewed  in  the  same  manner  as  any  proceeding  in  a  court 
of  law  or  in  equity  (§  25,  General  Assignment  Act  of  1877).  In  an 
ordinary  action  the  court  may,  upon  motion,  set  aside  any  order  made 
by  a  judge  out  of  court  (West  Side  Bank  «.  Pugsley,  12  Abb.  Pr.  JV. 
&  28;  8.  C,  47  N,  F.  368).  The  order  which  Horsfall  moves  to  set 
aside  was  made  by  a  judge  out  of  court,  and  the  only  question  before 
me  is  whether  or  not  it  is  erroneous.  The  order  provides  that  the 
assignee  and  his  sureties  be  relieved  and  discharged  from  all  liability 
to  the  creditors  of  Horsfall,  and  that  the  bond  of  the  assignee  be  can- 
celed. The  order  was  founded  upon  the  consent  of  the  creditors, 
there  not  having  been  any  accounting  by  the  assignee.  It  does  not 
purport  to  discharge  the  assignee  and  his  sureties  from  their  responsi- 
bility to  Horsfall,  the  assignor,  and  it  would  not,  therefore,  be  an 
impediment  to  his  demanding  and  obtaining  a  complete  account. 

No  creditor  now  comes  forward  to  ask  the  assignee  to  account. 
The  call  for  an  accounting  comes  from  the  assignor,  and  it  is  he  who 
petitions  the  court  to  set  aside  the  order  which  discharged  the  assignee 
and  his  sureties  from  their  liability  to  the  assignor's  creditors.  As  the 
assignor  is  not  aggrieved  by  the  order,  I  shall  deny  this  application, 
but  I  should  not  hesitate  for  a  moment  to  set  it  aside,  if  the  applica- 
tion were  made  by  any  creditor.  There  can  be  no  discharge  without 
an  accounting,  whilst  any  part  of  the  trust  remains  unexecuted. 
Speaking  solely  for  myself,  I  am  prepared  to  go  still  further  and  to 
say  that  under  no  circumstances  whatsoever  should  an  assignee  be  dis- 
charged without  first  having  rendered  his  account. 

In  this  case  there  was  a  composition  effected  between  the  assignor 
and  his  creditors,  but  the  composition  agreement  has  never  been  fully 
carried  out.  Not  all  the  creditors  have  been  paid,  and  until  they  are 
fully  paid,  their  right  of  action  upon  their  original  claims  is  merely 
suspended  (Matter  of  Backer,  2  Abb,  New  Cos,  879;  Edwards  v,  Han- 
cher,  1  Commcm  Pleas  Division^  111;  16  Moak,  458). 

It  is  impossible  to  say  whether  or  not  the  assets  of  the  assignor  in 
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ThereupoD,  and  on  or  about  July  16, 1878,  the  credi- 
tor Briggs  made  an  application  to  vacate  the  order 
complained  of  and  to  remove  the  assignee.    This  appli- 

the  liands  of  the  assignee  have  been  or  wiU  be  properly  applied  to  the 
carrying  out  of  the  composition  agreement.  The  perfonnance  of  so 
much  of  tliat  agreement  as  the  assignee  took  upon  himself  to  perfoim 
is  a  necessary  part  of  the  assignee's  duty,  and,  as  a  matter  of  course, 
he  is  not  entitled  to  a  discharge  till  his  duty  has  been  done.  TIm 
discharge  was  entirely  premature.  The  assignee  in  this  esse  assumes 
the  privilege  of  deciding  for  himself  that  he  has  done  his  whole  duty, 
and  says,  in  effect,  that  he  has  used  up  all  the  assignor's  assets  ins 
lawful  and  proper  manner,  and  that  that  assertion  should  put  an  end 
to  all  inquiry. 

But  the  assignor  says,  on  the  other  hand,  that  the  assignee  has 
either  spent  unlawfully  or  he  now  retains  in  his  hands  assets  that  an 
requisite  and  necessary  for  the  carrying  out  of  the  composition  agree- 
ment, as  well  as  other  assets  which  ought  to  be  returned  to  him  after 
the  creditors  have  been  fully  satisfied.  -  The  very  existence  of  this 
dispute  shows  that  there  can  be  but  one  safe  course  to  pursue,  and 
that  is  to  require  an  accounting.  If  all  the  creditors  have  not  been 
paid,  is  it  the  fault  of  the  assignee  ?  Has  the  assignor  made  an  agle^ 
ment  of  composition  which  be  had  not  the  means  of  performing,  or 
has  the  assignee  wasted  the  assets,  so  that  he  is  to  blame  for  the  lack 
of  money  to  carry  the  composition  through  ?  Nothing  but  an  a^ 
counting  will  afford  a  satisfactory  answer.  But,  as  I  have  said  before, 
no  creditor  has  asked  for  an  accounting,  or  to  set  aside  the  order  dis- 
charging the  assignee  and  his  sureties  from  liability  to  Horsfall's  cred- 
itors, and,  therefore,  I  shall  not  now  set  aside  that  order,  erroneous 
though  it  be,  and  contrary  to  the  practice  as  it  unquestionably  is. 
Though  upon  the  papers  presented  I  do  not  feel  justified  in  setting 
aside  the  order,  yet  the  assignee  cannot  escape  accounting.  The  very 
excuse  he  offers  for  not  accounting  seems  to  me  to  be  a  conclusive 
reason  why  he  should  account.  The  assignee  was  a  creditor  of  Hon- 
fall.  His  assent  was  essential  to  the  making  of  tlie  composition 
agreement.  His  claim  was  a  large  one,  and  without  his  joining  in 
the  composition,  it  could  not  have  been  made.  He  swears  and  proT^ 
by  others  that  he  would  not  consent  to  the  composition  uotil  Horsfall 
agreed  that  he  sliould  not  be  called  to  account  as  assignee.  His  own 
version  of  the  transaction  puts  him  in  the  position  of  a  trustee,  who, 
being  also  a  creditor,  uses  his  power  as  such  to  extort  from  his  eedui 
que  trust  the  surrender  of  the  invaluable  right  of  knowing  the  way  in 
which  the  trust  estate  is  spent.    No  court  wiU  tolerate  such  conduct 
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cation  was  also  heard  before  Judge  Van  Hoesen,  who 
rendered  an  opinion  denying  the  petition  of  Briggs, 
holding  that  he  had  waived  all  his  rights  by  being  a 
party  to  the  verbal  agreement  to  waive  an  accounting, 
and  procuring  through  Harris  the  entry  of  the  order 
in  question.* 

on  tlie  part  of  a  trustee.  Such  a  trustee  ought  to  be  removed  and 
forthwith  copipelled  to  account. 

Under  the  assignment  act  of  1877,  it  is  questionable  if  the  court  has 
the  power  to  remove  the  assignee  on  the  application  of  the  assignor. 
Section  6  provides  for  the  assignee's  removal  on  his  own  petition,  or 
upon  the  petition  of  a  creditor.  But  independently  of  the  assignment 
^  act,  there  is  no  doubt  of  the  power  of  the  court  to  remove  the  assignee 
for  good  cause  shown,  at  any  time,  by  judgment  rendered  in  an  action 
brought  by  the  assignor  or  any  other  person  interested  in  the  assigned 
estate.  Without  expressing  myself  positively  upon  the  point,  I  incline 
Btrongly  to  the  opinion  that  the  assignee  may  also  be  removed  upon 
the  petition  of  the  assignor  (1  Barb.  Ch.  578  ;  Quackenboss  «.  South- 
wick,  41  JV.  r.  117  ;  In  re  Van  Wyck,  1  Barb,  Ch.  665  \  1  B.  8.  730, 
§§  70,  71,  72  ;  1  Id.  735,  S  102  ;  §  25  General  Assignment  Act  of 
1877).' 

But  the  creditors,  as  they  are  interested  in  the  trust  estate, 
ought  to  be  brought  into  the  court,  that  they  may  be  heard  on  the 
qnettion  of  the  assignee's  removal. 

As  they  are  not  now  before  the  court  I  cannot  remove  the  assignee, 
and  without  removing  him  I  cannot  now  order  an  accounting.  It 
seems  to  me  to  be  another  cause  for  his  removal,  that,  though  he  pro- 
fesses to  have  entirely  settled  the  estate,  he  attempts  to  put  off  the  day 
of  reckoning  by  insisting  that  he  cannot  be  called  to  account  in  less 
than  a  year. 

If  his  duty  is  done,  what  reason  is  there  for  prolonging  a  merely 
nominal  trusteeship  for  eight  months  more  f 

♦  The  opinion  above  referred  to  is  as  follows  : 

Van  Hoesbk,  J. — It  is  true  that  under  section  6  of  the  general 
assignment  act  of  1877,  a  creditor  may,  upon  petition,  obtain  the 
removal  of  an  assignee,  but  it  does  not  follow  that  the  creditor  may 
not,  by  his  own  voluntary  act,  preclude  himself  from  that  form  of 
relief.    Briggs,  the  petitioner,  has,  in  my  opinion,  done  so.    He  was 


'  See  also  Livingston's  Petition,  2  Abb.  IV.,  ilT.  /6L  1;  S.  C,  84  JVl 
7.653. 
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Thereafter,  and  on  or  about  October  15,  1878,  the 
above-mentioned  creditor,  John  T.  Camp,  made  a  mo- 
tion to  vacate  said  order  of  release  as  irregular  and 

not  acting  under  compulsion,  as  HorsfaU  was  in  his  dealings  with 
Hesse.  Hesse  used  no  coercion  upon  him  to  compel  him  to  agree  not 
to  demand  an  accounting.  His  share  as  a  creditor  of  HorsfaU  would 
not  have  been  diminished  by  Hesse^s  refusal  to  sign  the  composition 
agreement.  Briggs  desired  the  composition  agreement  signed,  because 
he  was  anxious  to  forward  the  wishes  of  his  friend  HorsfaU,  but  he 
had  nothing  to  lose  if  it  were  not  signed. 

He  was  entitled  to  an  accounting,  but  was  at  liberty  to  sonender 
that  right.  That  right  he  did  surrender,  knowingly  and  deUberately, 
and  not  only  did  he  do  that,  he  even  went  to  the  extent  of  procuring 
from  Judge  Van  Bbunt  the  order  for  Hesse^s  discharge  without  an 
accounting.  Under  these  circumstances^  and  in  the  absence  of  fraud, 
mistake  or  coercion,  I  think  he  ought  not  to  be  permitted  to  ask  for 
the  vacating  of  the  order  which  he  himself  obtained,  and  to  ask  for 
an  accounting  which  he  deUberately  waived.  HorsfaU^s  position  u 
very  different.  Hesse  was  his  creditor,  and  at  the  same  tune  his 
assignee.  All  the  other  creditors  agreed  to  accept  twenty-five  cents 
on  the  dollar  and  release  HorsfaU  from  his  debts.  Hesse's  consent 
was  all  that  was  needed  to  make  the  composition  valid  and  effectual 
If  he  signed  the  composition  HorsfaU  could  obtain  a  release  from  all 
his  debts.  If  he  did  not  sign  HorsfaU  could  not  effect  a  composi- 
tion. Under  these  circumstances  Hesse  said:  '*I  will  not  sign  the 
'  composition  agreement  unless  you  agree  not  to  ask  any  questions  as 
to  what  I  have  done  with  the  assigned  estate,  and  unless  you  also 
agree  to  ratify  and  confirm  everything  I  have  done  since  I  have  been 
assignee."  Nothing  more  scandalous  than  this  could  be  proposed  by 
an  assignee.  HorsfaU  consented  to  Hesse^s  terms.  An  agreement  so 
extorted  cannot  stand.  A  trustee  cannot  be  permitted  to  save  him- 
self from  accounting  by  using  his  power  as  a  creditor  of  his  eatui  que 
trust  to  coerce  the  latter  to  consent  not  to  inquire  what  disposition 
has  been  made  of  the  trust  estate.  HorsfaU  has  his  remedy,  whether 
by  bill  in  equity  or  by  a  petition  it  is  not  now  necessary  to  decide 
(People  V.  Norton,  9  N,  T.  176).»  The  order  of  May  10,  1878,  hav- 
ing been  made  by  a  judge  out  of  court,  may  be  vacated  by  the  court 
upon  notice  (West  Bide  Bank  t>.  Pugsley,  12  Ahb.  Pr,  N,  8.  28;  S. 
C,  47  JV.  Y.  368,  872).     There  is  absolutely  no  force  in  the  argument 


*  Compare  Shipman^s  Petition,  1  Abb.  New  Coa,  406 ;  Matter  of  Ia 
Blanc,  4  Id.  221,  and  see  note  at  the  end  of  this  case. 
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void^  and  for  the  removal  of  the  assignee  and  for  an 
accoanting.  After  argument,  Judge  Labremobe  va- 
cated the  order  on  or  about  November  23,  1878.* 

From  this  order  of  Judge  Labremobe,  the  assignee 
and  Herman  Colell,  one  of  his  sureties,  appealed. 

Louis  C.  Waehner  {Lawrence  &  Waehner^  attor- 
neys), for  the  assignor,  appellant. — One  of  full  age,  ^Qtr 
mgsuiJvTtSj  can  waive  a  statutory  or  even  a  constitu- 
tional provision  in  his  own  favor,  affecting  simply  his 
own  property  or  alienable  rights,  and  not  involving 
considerations  of  public  policy  (Phyfe  v.  Eimer,  46 
K  T,  104 ;  BrooTrCs  Maxims^  310,  547 ;  Conkling  tj. 
King,  10  N.  Y.  446 ;  Goit  v.  National  Protection  Ins. 
Co.,  26  Barh.  191).  The  petitioner  is  estopped,  by  his 
consent  to  the  entry  of  the  order  of  May  10,  from 
questioning  its  provisions,  and  from  claiming  an  ac- 
counting as  a  condition  of  its  entry  {L.  1878,  c.  318,  §  6  ; 
Boerum  v.  Schenck,  41  N.  Y.  182  ;  French  v.  ShotweU, 

of  Hesse^s  counsel  that  Hesse  became  entitled  to  a  discharge  as  soon 
u  the  composition  agreement  was  signed.  K  that  were  so,  then  Hesse 
might  have  been  discharged,  even  though  he  should  have  misappro- 
priated the  whole  assigned  estate.  It  was  his  duty  to  turn  over  that 
estate  to  the  person  entitled  by  that  agreement  to  receive  it,  and  he  is 
bound  to  show  that  he  did  so.  The  effect  of  the  counscFs  argument 
y&  that  that  agreement  would  cover  a  breach  of  trust  all  over  like  a 
cloak. 

That  view  of  the  law  I  am  not  yet  prepared  to  adopt.  When 
Horsfall  makes  the  proper  application  to  the  court  the  composition 
agreement  may  prove  to  be  a  very  poor  shield  for  Mr.  Hesse. 

*  The  following  opinion  was  delivered  by  the  learned  judge  on  va- 
cating the  order. 

Larremore,  J. — Tlie  question  of  the  validity  of  the  order  of  May 
10.  1878,  b:is  already  been  decided  by  Judge  Van  Hoesen,  who  held 
that  he  should  not  hesitate  for  a  moment  to  set  it  aside  if  an  applica- 
tion to  that  effect  was  made  by  any  creditor. 

Gamp,  the  petitioner  in  this  application,  is  a  creditor  within  the  rul- 
ing above  referred  to,  which,  while  it  stands  unreversed,  should  not  be 
disregarded. 

Motion  granted. 
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6  Johns.  Ch.  655  ;  Lansing  9.  Eddy,  1  Id,  49  ;  De  Long 
T.  Stanton,  9  Johns.  37 ;  Hamel  v.  Grimm,  10  Al^.  Pr. 
160).  A  rehearing  will  not  be  granted  after  a  decree 
has  been  entered  by  consent  (Coster  «.  Clark,  2  Chan. 
Sent.  88 ;  affi'g  8  Edw.  406 ;  2  Ves.  Sen.  488 ;  AnM. 
229  ;  Monell  v.  Lawrence,  12  Johns.  621).  The  peti- 
tioner has  no  claim  whatever,  either  in  law  or  equity, 
against  the  assignee. 

Oeorge  C.  Lay^  Jr.^  for  John  T.  Camp,  resi>ondent. 
— ^The  assignee  should  not  be  discharged  without  an  ac- 
counting. See  following  cases  recently  decided  in  this 
court :  Matter  of  Cottlow,  June  12,  1878  ;  Matter  of 
Yeager,  June  25,  1878  ;  Matter  of  Dryer,  June  30, 
1878 ;  Matter  of  Horsfall,  July  9,  1878 ;  Matter  of 
Lowenthal,  October  10,  1878 ;  Matter  of  Groencke,* 
Dec.  28,  1878.  The  court  at  si)ecial  term  has  x>ower 
to  vacate  and  set  aside  an  order  made  out  of  court 
(West  Side  Bank  u.  Pugsley,  47  N.  Y.  368,  372 ;  also 

*  The  Matter  of  Gboenckb,  N.  T.  Common  Pleas,  Specitd  TVrm, 
December  23,  1878,  was  a  motion  for  the  dischaige  of  an  assignee  for 
the  benefit  of  creditors,  made  by  George  Groencke,  the  assignor,  and 
Richard  L.  Plahn,  the  assignee,  for  the  discharge  of  the  latter  as 
assignee  and  that  he  should  restore  any  assets  remaining  in  his  hands 
to  the  assignor,  and  also  for  the  discharge  of  his  sureties. 

It  appeared  from  the  affidavits  of  the  applicants,  that  the  assign- 
ment had  been  mode  August  29,  1878,  and  thereupon  all  creditors 
were  notified  to  meet,  which  they  did,  and  all  executed  a  composition 
deed  under  seal,  but  not  witnessed  or  acknowledged,  by  whidi 
they  agreed  to  discharge  the  assignor  from  all  their  claims  against  him 
upon  the  payment  of  twenty-five  per  cent,  thereof. 

This  percentage  having  been  duly  paid,  this  application  was  made 
upon  personal  notice  to  the  creditors. 

Judge  Yak  Hoesen,  in  denying  the  motion,  delivered  the  follow- 
ing opinion,  December  23,  1878. 

Van  Hoesen,  J. — Motion  for  a  discharge  of  the  assignee  denied. 
The  assignee  must  advertise  for  claims.  We  never  dischai^  without 
such  an  advertisement.  Besides,  there  can  be  no  discharge  without 
an  accounting.  These  ex  parte  proceedings  for  a  composition  may  be 
right ;  no  one  can  tell ;  but  no  discharge  can  be  obtained  upon  them. 
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opinions  of  Van  Hoesen,  J,  in  this  matter).  The  order 
of  release  was  premature  and  has  not  the  force  of  a  de- 
cree entered  upon  consent.  An  agreement  extra  cu- 
nam  containing  a  consent  cannot  be  made  the  author- 
ity for  a  decree  in  a  court  of  justice,  except  in  accord- 
ance with  some  statute  upon  the  subject.  The  only  two 
cases  in  this  State  where  judgments  are  recorded  in  the 
courts  without  suit  and  upon  written  agreement  are, 
judgment  upon  forfeited  recognizances  and  statements 
for  confession  of  judgment  (3  B.  8.  [6th  Ed.]  774 ;  Code 
of  Civ.  Pro.  §  1273,  et  seq.). 

Daly,  Ch.  J. — ^The  order  vacating  the  order  dis- 
charging tlie  assignee  should,  in  my  opinion,  be 
affirmed.  The  statute  has  provided  for  the  mode  in 
which  an  assignee  in  an  assignment  for  the  benefit  of 
creditors  under  the  statute,  where  there  has  been  a 
composition  between  the  assignor  and  his  crediiors, 
may  be  discharged,  which  is  on  a  proceeding  for  an 
accounting  under  the  act  {Laws  of  1877,  c.  460,  § 
20).  It  was,  undoubtedly,  as  the  appellant  claims, 
within  the  power  of  the  creditors  to  waive  the  account- 
ing, for  a  party  may  waive  any  provision  of  law,  or 
statutory  or  constitutional  enactment  designed  for  his 
benefit  or  protection. 

But  the  creditors  in  this  case  have  not  by  the  com- 
position deed  waived  an  accounting.  The  assignor  and 
the  creditors,  Briggs  &  Harris,  who,  together,  brought 
about  the  composition,  did  so  with  the  assignee,  and 
the  application  of  the  assignor  Horsfall,  and  of  Briggs, 
to  vacate  the  order  discharging  the  assignee,  was 
denied  by  Judge  Van  Hoesen,  in  the  case  of  Briggs, 
upon  the  ground  that  he  had,  by  the  verbal  agreement, 
waived  his  right  to  an  accounting.*  But  the  petitioner 
Camp  was  no  party  to  this  verbal  agreement,  and  is  in 
no  way  concluded  by  it.    He  is  simply  one  of  the  credi- 

^  See  opinJon  of  Yak  Hobssn,  J.,  on  p.  295,  amU^  note. 
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tors  who  signed  the  composition  deed;  and  all  that 
they  agreed  to  was  that  an  order  might  be  made  by 
any  jadge  of  this  court,  discharging  the  assignee  with- 
out notice  to  them. 

The  assignee  was  entitled,  under  this  agreement,  to 
^pply  to  any  judge  of  this  court  for  his  discharge 
without  notice  to  the  creditors  who  signed  the  compo- 
sition deed  ;  but  the  only  mode  in  which  the  court  had 
power  to  discharge  him,  was  upon  proof  of  the  compo- 
sition in  a  proceeding  for  an  accounting.  When  the 
creditors  consent  that  an  order  may  be  made  by  any 
judge  of  the  court  discharging  the  assignee,  they  neces- 
sarily mean,  discharging  him  without  any  notice  to 
them,  in  the  manner  prescribed  by  law,  there  being  no 
other  way  in  which  a  judge  could  discharge  him. 

To  constitute  a  waiver  the  consent  should  have  been 
without  any  accounting. 

The  ex  parte  order,  therefore,  discharging  him,  was 
irregular  and  was  properly  vacated. 

It  was  provided  by  the  composition  deed,  that  after 
the  execution  and  delivery  of  it^  the  assignee  might, 
after  paying  all  claims  and  demands  against  the  as- 
signed estate  which,  as  assignee,  he  was  liable  to  pay, 
and  after  deducting  $200  for  his  fees,  reassign  to  Hors- 
fall, the  assignor,  the  property,  of  whatever  nature  or 
description,  which  might  be  in  his  possession  under 
the  assignment. 

It  is  very  clear  from  the  instrument,  that  he  was  to 
do  this  before  he  had  the  right  to  apply  to  a  judge  of 
the  court  to  be  released  and  discharged  from  his  trust 

The  composition  creditors  had  agreed  to  release  and 
discharge  the  assignor  from  all  liability  upon  the  pay- 
ment by  him  of  twenty-five  per  cent,  of  the  amount  of 
their  respective  claims,  and  the  reassignment  of  the 
assigned  estate  to  him  by  the  assignee,  as  provided  for 
in  the  instrument,  was  clearly  necessary  to  enable  the 
assignor  to  carry  out  the  composition ;  for  it  is  to  be 
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assamed,  as  this  was  a  general  assignment  of  all  the 
debtor's  property  for  the  benefit  of  creditors,  that  he 
had  nothing  to  enable  him  to  pay  the  compounding 
creditors  until  the  property  was  restored  to  him  by  a 
reassignment ;  and  this  is  sworn  to  have  been  the  fact, 
by  the  assignor  and  by  Briggs,  who  was  one  of  the 
principal  creditors. 

Bat  the  ex  parte  order  discharging  the  assignee 
was  made  with  the  consent  of  the  assignor  before  a 
reassignment  of  the  property,  and  was  for  that  reason 
alone  irregular.  This  was  not  a  provision  which  the 
assignee  could  waive,  except  so  far  as  his  rights  were 
concerned.  The  composition  creditors  had  rights  also. 
It  was  for  their  interest  that  the  assignor  should  be 
enabled,  as  speedily  as  possible,  to  carry  out  the  com- 
position, as  the  payments  were  to  be  made  in  about  a 
month  after  the  execution  of  the  composition  deed ; 
and  the  assignor  could  not,  without  their  consent, 
agree  so  as  to  bind  them  that  the  assignee  might  be 
discharged  before  reassigning  the  property.  The  pro- 
vision in  the  composition  deed  ratifying  and  confirm- 
ing all  the  acts,  transactions,  payments  and  proceedings 
of  the  assignee  means,  when  he  had  complied  with  the 
conditions  of  the  deed  by  reassigning  the  property, 
and  is  in  a  position  to  procure  his  discharge  in  the 
mode  provided  by  the  statute.  Prom  the  facts  dis- 
closed, an  accounting  in  this  case  was  necessary,  as 
the  assignee,  if  he  has  done  what  is  alleged,  has  im- 
paired the  estate  and  lessened  the  ability  of  the  assignor 
to  comply  with  the  terms  of  the  composition.  The  opin- 
ions delivered  by  Judges  Van  Hoesen  and  J.  P.  Daly, 
in  the  assignment  cases  *  of  Cottlow,  Yeager,  Dryer, 

*  The  cases  here  referred  to  are  as  follows : 

In  the  Matter  op  Cottlow  (jY.  T,  Common  PleaSy  Special  Term, 
JunCj  1878),  above  referred  to,  it  was  Jield  that  the  court  will  not  order 
a  reference  to  pass  on  objections  filed  by  a  petitioning  creditor  to  an 
account  filed  by  the  assignee,  without  bringing  in  the  other  creditors. 
In  that  case  an  ex  parte  application  was  made  to  the  court  for  a  refer- 
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Lowenthal,  and  by  Judge  Van  Hobsen,  in  the  appli- 
cation of  Horsfall  and  Briggs,  in  the  present  case, 
show  how  essential  and  indispensable  it  is  that  there 
should  be  an  accounting  in  every  case,  and  that  it 


ence  to  take  proof  of  aU  matters  relating  to  the  account  of  Moiris 
Leon,  assignee  for  the  benefit  of  creditors  of  Louis  Cottlow. 

The  affidavit  on  which  the  application  was  based  was  made  hj  the 
attorney  for  one  of  the  creditors  of  the  assignor,  and  stated  that  the 
said  creditor,  Emanuel  Schwerin,  had  obtained  an  order  directing  the 
assignee  to  file  his  account,  and  that  the  said  assignee  had  complied 
therewith,  and  the  petitioner  had  filed  his  objections  to  said  account 
That  this  accounting  was  not  final,  but  ordered  only  on  the  petition  of 
said  Schwerin,  and  that  no  other  creditor  had  appeared  therein. 

The  attorney  for  the  assignee  consented  to  the  entry  of  the  order 
of  roference. 

Tlio  following  IB  tho  opinion  of  the  judge,  denying  the  application 
for  the  order,  June  12,  1878. 

Yak  Hoesen,  J. — ^I  deny  this  application.  No  sndi  proceeding 
will  ever  receive  any  sanction  from  this  court.  Mr.  Schwerin  and  Mr. 
Leon  may  propose,  but  they  will  not  be  permitted  to  dispose. 

Let  Mr.  Leon  do  what  he  ought  to  do — ^apply  for  a  general  citation. 
The  only  eifect  of  such  an  application  as  this  is  to  arouse  suspicions- 
suspicions  which  may  be  unjust  and  unfounded — as  to  the  good  ftith 
of  the  parties  to  it. 

Mr.  Leon  cannot  hold  his  accounting  secretly  and  slyly,  with  nj 
consent. 

In  the  Mattbb  of  Ybagbb  (K  T.  Common  PUm^  Special  Term^ 
June,  1878),  above  referred  to,  it  was  held  that  the  court  will  not  dis- 
charge the  assignor  and  his  sureties  after  a  composition  by  all  the 
creditors,  unless  there  has  been  an  accounting.  A  petition  was 
presented  to  the  court  by  Henry  Eisner,  assignee  of  Israel  Yeager  and 
Beligman  Bauer,  asking  leave  to  reconvey  to  said  assignors  the  assigned 
property,  and  that  he  and  his  sureties  be  discharged.  The  applicsr 
tion  was  founded  upon  a  compromise  agreement  signed  by  all  the  cred- 
itors, and  containing  their  respective  receipts  for  their  dividends,  and 
their  written  consent  that  the  assignee  reconvey  to  the  assignors  the 
assigned  property.  It  appeared  that  no  notice  to  creditors  to  present 
'their  claims  to  said  assignee  had  been  published. 

Judge  Yak  Hoesen,  in  denying  the  application,  delivered  the  fol- 
lowing opinion,  June  %5,  1878. 

Yan  Hoesen,  J. — On  this  application  the  release  can  only  be  from 
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cannot  be  dispensed  with  unless  there  has  been  a 
clear,  distinct  and  undoubted  waiver  of  it  by  every 
creditor  who  could  in  any  way  be  affected  by  the 
assignee's  discharge,  which  was  not  the  case  here. 

liability  to  the  compounding  creditors,  who  appear  and  who  have  been 
cited  to  appear  on  this  application.  If  the  bond  is  to  be  canceled  and 
the  sureties  discharged  there  must  be  an  accounting.  It  will  be 
merely  formal,  perhaps,  but  it  must  be  had.  The  court  will  not  dis- 
charge the  bond,  except  after  an  accounting. 

In  the  Matter  of  Drteb  (N.  T,  Common  PleoB^  Special  Term, 
JkmSj  1878),  above  referred  to,  it  was  held  that  the  court  will  not  even 
order  a  discharge  pro  tanto  without  an  accounting.  The  case  was 
an  ex  parte  application  by  John  D.  Wienholz,  an  assignee,  for  benefit 
of  creditors  of  William  Dryer,  for  an  order  relieving  him  on  account 
of  a  general  release. 

The  creditors  of  the  insolvent  had  agreed  by  an  instrument  in 
writing,  signed  and  sealed  by  each  one  in  the  presence  of  a  subscrib- 
ing witness,  who  duly  acknowledged  the  same,  to  accept  a  sum  equal 
to  twenty-five  per  cent,  of  their  claims  in  full  satisfaction  thereof. 

The  assignor  having  complied  with  the  terms  of  the  agreement, 
the  creditors  also  signed  and  sealed  a  general  release,  dated  February 
20,  1878,  in  the  presence  of  a  subscribing  witness,  who  duly  acknowl- 
edged the  same. 

On  June  5,  1878,  the  assignee  obtained  an  order  for  a  citation  to 
iflsne  for  the  creditors  to  attend  a  final  accounting  on  June  15, 
1878,  and  all  the  creditors  were  duly  cited  accordingly. 

Pending  this  proceeding  for  an  accounting,  the  assignor  applied 
for  an  order  relieving  him  from  any  further  liability  on  account  of 
his  trust  as  assignee,  in  so  far  as  the  same  might  be  affected  by  the 
claims  of  any  creditors  whose  names  appeared  upon  the  general  re- 
lease, and  also  for  the  release  of  his  sureties. 

Judge  Yak  Hobsek,  in  denying  the  application,  delivered  the  fol- 
lowing opinion,  June  80,  1878. 

Yak  Hoesbn,  J. — ^There  can  be  no  discharge  without  an  account- 
ing. Experience  has  shown  the  absolute  necessity  for  the  giving,  by 
the  assignee,  of  an  account  of  his  stewardship.  I  have  now  before 
me  a  case  apparently  like  this,  in  which  an  assignor  joined  with  the 
assigrnee  in  petitioning  for  the  discharge  of  the  assignee's  sureties, 
and  where  after  such  discharge  the  assignee  retiuned  and  relused  to 
surrender  to  the  assignor  the  surplus  remaining  in  his  hands. 

I  will  not  sign  any  order  for  a  discharge  pro  tanto.  Let  the  as- 
signee make  his  account,  show  that  his  duty  has  been  done,  and  that 
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I  do  not  think  that  it  affects  the  qnestion  whether 
the  petitioner  may  have  been  tendered  the  amounfc  of 
the  composition  or  not,  if  the  discharge  was  irregular. 
He  was  not,  as  Briggs  was,  concluded  by  any  agreement 
on  his  part  to  waive  an  accounting,  and  had  the  right 
to  bring  the  matter  before  the  court,  it  being  the  duty 

nothing  remainB  to  be  done,  and  then,  upon  turning  over  to  tiie 
assignor  the  balance  in  his  hands,  a  discharge  will  be  granted. 

In  the  Matteb  of  Lewenthal  (iV.  T,  Common  Plecu,  Bptad 
Term,  October y  1878),  it  was  held  that  on  the  final  accounting  required 
under  these  rules,  all  creditors,  even  though  they  have  signed  releases 
must  have  notice,  and  advertisement  for  claims  must  have  been  made. 
A  petition  was  made  by  M.  Petshaw,  assignee  of  Raphael  Lewenthal 
and  Max  Gabriel,  for  his  discharge  as  assignee. 

The  petition  of  the  assignee  stated  the  making  of  the  assignment, 
filing  of  inventory  and  bond,  and  that  all  the  creditors  had  proved 
their  claims.  Also  that  a  compromise  by  deed  had  been  effected  be- 
tween the  assignors  and  their  creditors,  and  that  all  the  latter  had 
executed  releases  to  the  former. 

Affidavits  of  the  assignors  confirming  the  statements  of  the  as- 
signee accompanied  the  petition. 

The  assignee  asked  to  have  his  accounts  referred  to  an  auditor  to 
examine  the  same  and  to  take  proof  of  the  several  matters  referred  to 
in  his  petition  and  to  report  thereon  to  the  court,  together  with  his 
opinion  as  to  the  amount  to  be  paid  to  counsel,  and  the  amount  doe 
to  the  petitioner  for  conunissions,  and  that  thereupon  he  should  be 
discharged  and  his  sureties  released. 

Judge  J.  F.  Daly,  in  denying  the  application,  delivered  the  fol- 
lowing ppinion,  October  10,  1878. 

J.  F.  Daly,  J. — ^No  discharge  will  be  granted  the  assignee  except 
upon  a  proceeding  for  an  accounting  to  be  instituted  by  citation. 
The  statute  is  clear  upon  this  point.  The  assignee  must  apply  by 
petition  for  a  citation  to  all  persons  interested  in  the  estate,  to  attend 
the  settlement  of  his  accounts,  and  all  parties,  whether  they  hare 
signed  releases  or  not,  must  be  notified. 

Advertisement  for  claims  must  be  made  where  the  assignee  seeks 
relief  by  reason  of  a  compromise  between  the  assignor  and  the  credi- 
tors. 

As  to  necessity  of  advertising  for  claims,  see  note  at  the  end  of  the 
principal  case. 
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of  the  court  to  see  that  the  rights  of  all  the  creditors 
are  protected  before  discharging  the  assignee. 
The  order,  therefore,  shonld  be  affirmed. 

J.  F.  Daly,  J. — [Concurring.] —That  the  proceed- 
ings of  the  assignee  to  procure  his  discharge  were  wholly 
irregular,  and  the  decree  or  order  discharging  him  was 
unauthorized  by  law,  the  chief  justice  points  out  clear- 
ly  in  his  opinion. 

The  interest  of  the  petitioner  Camp  in  t  h  matter  is 
that  he  is  to  be  bound  by  such  unauthorized  decree. 
He  is  made  a  party  to  the  proceeding  to  the  extent  of 
having  his  claims  barred.  Whether,  owing  to  his  release 
and  waiver  of  notice  under  seal,  he  would  be  permitted, 
in  a  regular  proceeding,  to  be  heard  in  opposition  to  the 
assignee's  discharge,  is  a  totally  different  question 
from  the  one  before  us.  He  certainly  is  not  barred 
from  claiming  that  the  judgment  cutting  him  off  is 
not  authorized  by  law. 

Van  Beunt,  J. — [Dissenting.] — In  order  to  entitle 
a  party  to  seek  the  intervention  of  the  court  it  must 
appear  that  he  has  some  rights  which  he  is  entitled  to 
enforce  or  some  grievance  which  he  has  the  right  to 
have  redressed.  If  any  other  rule  were  to  prevail 
every  stranger  who  should  find  what  he  might  think 
to  be  an  improper  or  improvident  order  or  proceeding 
upon  the  files  of  the  court  would  have  the  right  to 
come  in  and  claim  the  attention  of  the  court  as  to  mat- 
ters in  which  he  has  no  possible  interest. 

Therefore,  if  it  should  appear  that  Mr.  John  T. 
Camp,  the  moving  party  upon  this  application,  could 
not  have,  under  any  possibility,  any  interest  in  the  as- 
signed estate,  or  if  an  accounting  were  ordered  could 
not  possibly  be  heard  upon  that  accounting,  and  that 
he  has  released  every  claim  that  he  has  against  the  as- 
signed estate,  and  has  formally  released  by  an  instru- 
ment under  seal  for  a  sufficient  consideration,  the 
Vol.  v.— 80 
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assignee  from  each  and  every  claim  which  he  migU 
have  against  him,  it  is  of  no  consequence  what  the  na- 
ture of  the  order  complained  of  in  this  proceeding  may 
be,  Camp  should  not  be  allowed  to  make  any  applica- 
tion in  respect  thereto,  as  he  has  no  right  to  enforce  or 
no  grievance  to  redress.  [The  learned  judge  here 
stated  the  substance  of  the  agreement,  and  then  pro- 
ceeded as  follows :] 

This  agreement  is  under  seal  which  imports  a  con- 
sideration, and  is  valid  and  binding  upon  all  the  par- 
ties to  it,  and  its  validity  could  not  be  impeached  upon 
the  motion  under  review. 

It  is  to  be  observed,  that  the  composition  between 
the  assignor  and  his  creditors  contained  in  this  agree- 
ment is  entirely  independent  of  and  distinct  from  the 
covenant  and  agreement  included  therein  between 
the  assignee  and  the  creditors  of  the  assignor.  The 
creditors  agree  separately  with  the  assignor  that  upon 
the  signing  and  sealing  of  this  agreement  the  assignee 
may  reassign;  not  shall  reassign,  but  may  reassign 
all  property,  &c.,  to  the  assignor. 

And  then  the  agreement  proceeds  to  say  that  the 
assignor  and  his  creditors  do  hereby  ratify  and  con- 
firm all  the  acts  and  proceedings  of  the  assignee,  and 
that  they  do  hereby  mutually  consent  and  agree  that 
the  assignee  be  relieved  from  all  liability  as  such,  and 
his  sureties  discharged,  and  an  order  be  entered  with- 
out notice  to  that  effect. 

Here  is  an  absolute  release  to  the  assignee,  signed 
by  each  and  every  creditor  upon  a  sufficient  consider- 
ation, whereby  they  have  mutually  released  every 
claim  which  they  and  each  of  them  had  against  the 
assignee  or  the  assigned  estate  ;  and  it  is  to  be  observed 
that  this  release  is  not  predicated  upon  the  fact  that 
the  assignee  will  reassign  the  assigned  property  to  the 
assignor,  but  is  entirely  independent  of  and  distinct 
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from  it.  The  release  is  absolute.  The  assignee  may 
reassign. 

It  is  clear  that  no  creditor  who  has  that  agreement 
could  possibly  raise  any  question  upon  any  account- 
ing which  the  assignee  might  be  called  upon  to  make. 
They  would,  each  and  every  of  them,  after  this  formal 
release  of  the  assignee,  be  precluded  from  raising  any 
objection  to  any  of  his  acts  or  proceedings. 

If  for  any  reason  any  party  had  the  right  to  rescind 
this  agreement,  he  must  bring  his  action  for  that  pur- 
pose. Such  a  question  could  not  possibly  be  tried 
upon  an  accounting. 

It  then  clearly  appears  that  Mr.  Camp  had  no  inter- 
est whatever  to  be  protected  by  this  motion,  and  for 
that  reason  his  motion  should  have  been  denied. 

I  think  the  order  appealed  from  should  be  reversed. 

Order  affirmed. 


LUDINGTON'S   PETITION. 

N.  Z.  Common  Pleas.    Before  Austin  Abbott,  Rtf- 

eree^  JvZy^  1878. 

AsnasicEzrT  for  Benefit  of  Cbeditobs. — General  Assionicbrt 

Law. — ^LiABiLTrY   of  Assioneb   to  Account. — 

Nbolect  to  Adyebtibb  fob  Claims. 

The  history  of  the  law  as  to  voluntary  assignments  for  benefit  of  credi- 
tors, and  the  analogy  between  the  policy  of  the  general  assignment 
act  and  the  statutes  regulating  the  administration  of  decedents  es- 
tates,— considered. 

An  assignee  who  has  taken  possession  of  assets  under  an  assigpament 
duly  acknowledged  and  recorded,  is  liable  to  account  in  respect 
thereto,  although  no  bond  and  no  schedule  of  creditors  has  been 
filed,*  and  no  designation  of  creditors  was  made  in  the  assignment, 
and  the  anaignor  and  assignee  may  have  regarded  the  assignment  as 
inchoate  and  incomplete. 

*  To  the  same  effect  is  Matter  of  Fammn,  14  jStm,  150. 
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Under  the  general  assignment  act,  an  assignee,  who  has  sorrendered  the 
assets  without  authority  of  the  court,  pursuant  to  a  compodtion  to 
which  all  known  creditors  were  parties,  is  nevertheless  liable  to 
account  to  a  creditor  not  joining  in  the  composition. 

An  assignee  who  accepts  an  assignment,  covenanting  to  fulfill  the  tnist, 
is  not  exonerated  from  accounting  to  an  unpreferred  creditor  by  the 
mere  facts  that  the  assignment  contained  a  preference,  and  an  as- 
signee in  bankruptcy  has  been  appointed. 

A  creditor  by  proving  his  claim  in  bankruptcy,  disclosing  the  &ct  that 
the  bankrupt  has  made  a  general  assignment  for  benefit  of  creditors, 
but  without  expressly  releasing  or  surrendering  his  claim  under 
that  assignment,  and  without  any  act  or  election  on  the  part  of 
the  assignee  in  bankruptcy,  is  not  precluded  from  citing  the 
assignee  under  the  voluntary  assignment,  to  account  in  the  Btate 
court. 

A  judgment  upon  the  merits,  recovered  against  the  assignor  even  after 
the  assignment  was  made,  in  an  action  fully  litigated  and  delibe^ 
ately  and  intelligently  decided  by  a  competent  court,  is,  as  against 
the  assignee,  on  a  petition  for  an  accounting,  conclusive  evidence  of 
the  fact  and  amount  of  the  assignor's  indebtedness  established 
thereby,  on  a  cause  of  action  existing  before  the  assigimient,  unless 
fraud  or  collusion  is  shown. 

An  assignee  who  never  advertised  for  claims  is  not  exonerated  from 
accounting  by  the  fact  that  in  ignorance  of  the  petitioner's  chum  he 
joined  in  a  composition  made  between  all  creditors  known  to  him 
with  the  assignor,  and  surrendered  all  the  assets  pursuant  thereto.* 

Where  there  is  no  advertisement  for  claims  under  the  statute,  a  credi- 
tor is  not  charged  with  notice  of  the  assignment  by  the  mere  fact 
that  it  was  recorded,  so  as  to  lose  his  claim  by  failure  to  present  it 
because  of  ignorance  in  fact;  but  the  assignee  is  bound  to  ascertain 
all  tlie  debts  due  from  the  assignor  within  the  terms  of  the  trust,  at 
the  peril  of  liability  in  respect  to  claims  which  he  overlooked  be- 
cause they  were  unknown  to  him. 

Petition  for  an  accounting. 

The  facts  were  found  as  follows : 

I.  On  March  18,  1876,  a  resident  of  the  city  of  New 

*  For  cases  of  agreement  of  assignee  to  settle,  compound,  or  com- 
promise with  other  creditors  at  his  own  risk,  see  Ooldenbergh  r. 
Hoffman,  69  JV.  Y,  822;.affi'g  7  Hun^  324;  Brown  v.  Curran,  14/i 
260  (a  questionable  authority) ;  and  Barlow  o.  Myers,  64  N,  F.  41  and 
cases  there  cited. 
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York,  being  indebted  to  various  persons,  made  a  general 
assignment  for  the  benefit  of  creditors  to  the  defendant. 
The  assignment  was  signed  by  both  assignor  and  as- 
signee, and  acknowledged  by  both,  on  March  18,  and 
was  recorded  on  March  20,  1876.  The  assignment  was 
in  trust  to  sell  the  property  and  convert  it  into  money, 
and  to  collect  the  debts ;  and  with  the  proceeds  of  such 
sales  and  collections  to  pay  a  preferred  creditor  a  debt 
of  1360 ;  with  the  residue  of  the  proceeds,  to  "  i)ay  and 
discharge  all  the  several  and  respective  debts,  bills,  notes 
and  sums  of  money  due  or  to  grow  due  from  the  party 
of  the  first  part  to  any  and  all  persons,  parties  and  firms, 
now  due  and  owing  by  the  party  of  the  first  part  and 
designated  in  the  schedule  to  be  made  and  filed  in  con- 
nection with  this  assignment,  together  with  such  inter- 
est as  may  accrue  thereon  ;  and  if  such  net  proceeds 
and  avails  shall  not  be  sufficient  to  pay  the  same  in 
fall,  then  such  net  i)roceeds  and  avails  shall  be  dis- 
tributed pro  raia  among  said  persons,  according  to  the 
amount  of  their  respective  claims."  The  instrument 
contained  the  usual  covenant  on  the  part  of  the  party 
of  the  second  part  to  the  effect  that  he  "  hereby  accepts 
the  trust  created  by  these  presents,  and  covenants  that 
he  will  faithfully  perform  the  same." 

II.  The  assignee  took  i)ossession  of  assets  of  the  as- 
signor, embraced  by  the  assignment,  to  the  value  of 
$6,000. 

The  assignor  appointed  an  attorney  in  fact,  or  agent, 
and  left  him  in  charge  and  control  of  the  assets, 
and  this  agent  received  whatever  avails  or  proceeds 
were  shown  to  have  been  realized  by  sales  or  collections 
between  the  time  of  the  assignment  and  the  assignee's 
transfer,  hereafter  mentioned. 

III.  No  bond  was  ever  given  by  the  assignee,  and  no 
inventory  or  schedule,  either  of  assets  or  creditors, 
was  ever  filed  under  the  assignment,  and  none  was  ever 
verified  by  the  assignor. 
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lY.  The  assignor  furnished  to  the  assignee  a  list  of 
those  whom  he  regarded  as  his  creditors,  and  it  did 
not  include  the  petitioner  ;  and  the  assignor  never  in- 
formed the  assignee  that  the  petitioner  claimed  to  be  a 
creditor. 

V.  On  or  about  October  14,  1876,  the  assignor  ne- 
gotiated a  compromise  with  certain  of  his  creditors,  in- 
cluding all  or  nearly  all  that  he  regarded  as  such, 
giving  his  notes  to  them  for  an  amount  about  equal  to 
the  value  put  upon  the  assets  which  had  come  to  the 
possession  of  the  assignee;  thereupon  the  assizor 
gave  a  bill  of  sale  to  his  wife,  of  all  the  assets  in  the 
store,  together  with  the  good  will  of  the  business,  and 
the  lease,  the  consideration  named  being  $17,000. 

VI.  The  defendant,  the  assignee,  at  the  same  time, 
by  an  instrument  of  even  date  with  said  bill  of  sale, 
and  reciting  the  general  assignment  that  had  been 
given  by  the  assignor,  and  reciting  that  the  assignor 
had  fully  settled  with  and  paid  all  his  creditors  on 
terms  accepted  by  them,  and  that,  by  reason  of  such 
settlement,  he  was  entitled  to  have  the  control  of  the 
assigned  estate ;  and  that  he  had  given  said  bill  of  sale 
to  his  wife,  assigned  and  transferred  to  her  in  con- 
sideration of  the  premises,  and  of  one  dollar,  the  assets 
embraced  in  the  assignment. 

VII.  Before  the  execution  of  the  assignment^  the 
petitioner  commenced  an  action  in  the  New  York 
superior  court,  against  the  assignor  and  a  former  part- 
ner of  the  assignor.  The  action  was  brought  to  trial 
after  the  assignment  had  been  made  and  recorded,  and 
after  the  transfer  of  assets  above  stated.  The  cause  of 
action  was  the  balance  due  on  a  firm  note  which  had 
been  given  in  renewal  of  an  individual  note  of  the 
defendant,  the  assignor.  The  merits  of  the  action  were 
fully  litigatM  by  the  petitioner  and  the  assignor;  and 
upon  the  evidence  it  presented  a  question  of  law  for  the 
court,   which  was  deliberately  and  intelligently  de- 
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cided ;  and  the  petitioner  as  plaintiff,  by  direction  of 
the  coart,  recovered  a  verdict  against  the  defendant, 
the  assignor,  on  December  22,  1876,  on  which,  after  the 
hearing  of  exceptions  at  the  general  t^rm,  judgment 
was  entered  by  direction  of  the  general  term  on 
November  23,  1877,  in  favor  of  the  petitioner  and 
against  the  defendant,  the  assignor,  for  the  sum  of 
$2,645.66. 

VIII.  An  appeal  from  this  judgment  to  the  court  of 
api>eal8  has  been  perfected  by  the  defendant. 

IX.  On  November  30,  1877,  shortly  after  the  entry 
of  this  judgment,  the  assignor  was  adjudicated  a  bank- 
rupt, and  an  assignee  in  bankruptcy  was  appointed. 

X.  On  December  21,  1877,  in  the  bankruptcy  pro- 
ceedings, the  petitioner  proved  his  claim  as  consisting 
of  said  judgment,  referring  in  his  proof  of  claim  to  the 
general  assignment  aforesaid,  as  the  only  security  he 
had  received,  and  stating  that  in  his  opinion  such 
aecnrity  was  of  no  value. 

XI.  On  December  28,  1877,  the  present  petition 
was  verified,  and  on  December  29,  the  order  requiring 
the  assignee  to  show  cause  why  he  should  not  account, 
was  made. 

XII.  The  claim  of  the  i)etitioner,  and  the  other 
claims  proved  on  the  bankruptcy  proceedings,  were 
claims  that  had  not  been  included  in  the  compromise 
of  October  14. 

XIII.  There  was  evidence  that  other  persons  than 
the  i>etitioner  now  claimed  to  be  creditors  of  the 
assignor. 

XIV.  There  was  no  evidence  that  the  petitioner  was 
ever  informed  of  the  general  assignment  until  the 
proof  in  bankruptcy,  dated  December  21,  1877.  Nor 
was  there  evidence  that  the  defendant,  the  assignee, 
has  ever  advertised  for  claims,  nor  that  he  was  ever  in- 
formed that  the  petitioner  was,  or  claimed  to  be,  a 
creditor,  until  the  service  of  the  order  to  show  cause. 


\ 


813  ABBOTT'S    NEW   CASES. 

Ladington*8  Petition. 

Nor  that  the  assignee  in  bankruptcy  ever  acted  as  such 
in  any  manner  in  reference  to  this  estate  or  assignment 

Oeorge  W.  Lordy  for  petitioner. 

Birdseye^  Cloyd  &  Bayliss^  tor  respondent. 

Austin  Abbott,  Referee. — The  petition  recites  a 
general  assignment  for  benefit  of  creditors,  and  that 
the  petitioner  is  a  creditor  of  the  assignor  and  inter- 
ested in  the  distribution  of  the  proceeds ;  and  asks  an 
account  of  the  trust  fund  and  a  decree  directing  pay- 
ment of  his  proportional  part. 

The  objections  of  the  assignee  involve  several 
questions  on  the  construction  of  the  statute  which  de- 
pend, in  part,  upon  the  history  of  the  law  of  assign- 
ments and  of  their  judicial  supervision,  which  it  will 
be  more  convenient  to  notice  first  before  passing  on  the 
specific  objections. 

At  common  law,  and  before  the  recent  modifications 
which  equity  and  more  lately  the  statute  regulations 
have  introduced,  an  assignee  for  the  benefit  of  credi- 
tors was  but  the  hand  of  the  assignor  in  the  distribu- 
tion of  his  estate  {Jie  Pulton's  estate,  61  Penn.  St, 
204,  211 ;  Marbury  v.  Brooks,  7  Wheat,  556,  679);  ex- 
cept where,  as  has  been  usual  in  England  and  in  some 
of  our  States,  the  assignment  requires  an  express  assent 
on  the  part  of  creditors,  which  being  manifested,  it 
partakes  of  the  nature  of  a  compromise  or  composition. 
By  our  law  the  assent  of  creditors  is  presumed,  in  the 
absence  of  evidence  to  the  contrary,  from  the  beneficial 
nature  of  the  trust ;  and  it  was  finally  established  before 
the  subject  was  regulated  by  statute  that  the  assignee 
was,  both  at  law  and  in  equity,  a  trustee  for  the  bene- 
fit of  all  non-dissenting  creditors  who  were  within  the 
terms  of  the  assignment. 

In  proportion  as  this  doctrine  became  fully  estab- 
lished, the  want  of  a  convenient  procedure  by  which 
the  assignee  might  be  both  held  responsible,  and  pro- 
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tected  as  a  trustee ;  by  which  he  might  compel  a  dis- 
closare  of  concealed  assets ;  might  ascertain,  with 
sufficient  certainty  to  protect  himself  from  mis-pay- 
ments, who  were  creditors  ;  and  by  which  he  might  on 
the  one  hand  be  required  to  account  and  on  the  other 
hand  might  have  his  accounts  adjudicated,  without 
the  expense  of  a  bill  in  equity.  These,  with  other  con- 
siderations of  policy  for<the  prevention  of  fraud,  led  to 
the  adoption  of  the  act  of  1860  and  its  subsequent 
amendments,  which  were  consolidated  and  revised  in 
the  general  assignment  act  of  1877. 

The  policy  of  this  legislation  has  been,  not  to 
embarrass  the  right  of  making  such  assignments,  but  to 
secure  publicity,  by  acknowledgment  and  record,  and 
to  subject  the  assignors  and  their  estates,  from  the  time 
of  the  making  of  the  assignment,  to  the  summary  juris- 
diction of  the  court ;  to  require  the  assignee  to  give 
security  promptly,  as  a  condition  of  his  power  to  con- 
vert and  apply  assets  under  it ;  to  authorize  the  as- 
signee to  gain  ^possession  of  all  the  assets,  by  compelling 
the  debtors  to  make  discovery,  if  they  fail  to  make  a 
schedule  of  assets ;  and  to  authorize  the  assignee  to 
ascertain  who  claim  as  creditors,  by  advertising  for 
claims  and  requiring  verified  vouchers  ;  lastly,  to  pro- 
vide a  simple  and  direct  method  of  accounting,  modeled 
upon  that  provided  for  executors  and  administrators. 

For  these  purposes  the  statute  has  subjected  the 
assigned  assets  and  the  parties  to  the  assignment  from 
the  moment  of  its  record,  to  the  jurisdiction  of  the 
county  court,  which  is  vested  therefor,  with  powers 
similar  to  those  exercised  by  surrogates,  and  further 
equity  powei^s. 

The  various  modifications  of  the  amending  and  re- 
vising statutes  carry  out  this  purpose  within  these 
general  lines ;  and  the  settled  practice  in  administering 
the  estates  of  decedents  is  a  proper  guide  in  the  inter- 
pretation and  application  of  analogous  provisions  in 
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these  statutes  (Giflord  v.  Black,  22  Ind.  444) ;  especially 
under  statutes  like  ours,  which  repeatedly  refer  to  the 
powers  of  surrogates,  and  the  forms  of  proceedings 
before  surrogates,  as  a  guide  (see  General  Assignmeid 
Act  of  1877,  §  17,  subd.  9 ;  see  also  L.  1860,  c.  348,  § 
4 ;  L.  1867,  c.  860,  §  4 ;  2/.  1870,  c,  92,  §  1 ;  L,  1872, 
c.  888,  §  1  ;  i.  1876,  c.  66,  §  2  ;  same  statutes,  EeOey, 
4,  6,  18,  16). 

I.  The  first  objection  to  the  petitioner's  proceed- 
ings is  that  the  petition  is  not  sufficient.  It  is  niged 
that  if  this  proceeding  is  had  under  the  act  of  1877, 
it  cannot  be  sustained,  because  the  former  statutes, 
under  which  this  assignment  was  made,  are  repealed 
{L.  1877,  §  28),  and  that  this  proceeding  never  was 
pending  under  the  former  statutes,  and  therefore  is  not 
within  the  saving  clause ;  while,  if  the  petition  be  re- 
garded as  filed  under  the  former  statutes,  it  is  not  sof- 
ficient  for  not  stating  the  particulars  required  by  the 
act  of  1872  {L.  1872,  c.  838,  amending  §  4  of  L.  1860; 
Keiley^  10). 

The  repealing  clause  declares  that  the  act  of  I860 
**  and  the  several  acts  amendatory  thereof  are  hereby 
repealed,  but  this  shall  not  affect  any  proceeding  had ; 
and  any  proceeding  pending  under  the  acts  hereby  re- 
ferred to,  may  be  continued  under  this  act"  {L.  1877, 
§28). 

The  theory  of  the  first  branch  of  the  objection  above 
stated,  is  that  each  petition  in  refei-ence  to  an  estate 
forms  a  new  and  distinct  proceeding ;  and  that  by  the 
repeal  of  the  act  of  1860,  and  its  amendments,  the  juris- 
diction of  the  court  over  each  estate  fell,  except  so  far 
as  it  may  have  been  saved  by  the  pendency,  at  the 
time  the  repeal  took  effect,  of  a  petition  or  other  such 
proceeding  in  reference  to  the  estate. 

I  am  of  opinion  that  in  contemplation  of  law  the 
entire  subject  of  an  estate  is  one  proceeding,  within 
the  meaning  of  the  saving  clause ;  and  commences  with 
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the  record  of  the  assignment,  and  continaes  until  the 
final  settlement.  The  policy  of  the  law,  as  we  have 
seen,  is  to  place  the  whole  estate  under  the  direction  of 
the  court ;  its  jurisdiction  is  acquired  by  the  tiling  of 
the  assignment  ( act  of  1877,  §  25,  last  clause) ;  and  in 
some  cases  the  judge  may  on  his  own  motion,  require 
an  accounting  (§  11,  last  clause). 

This  view  is  confirmed  by  the  language  of  section  2 
of  the  act  of  1874,  chapter  600  {Keiley^  15) ;  which 
declares  that  section  1  ^' shall  apply  to  all  cases  of 
assignment  heretofore  made  ....  which  are 
now  depending  unsettled.'* 

But  if  the  petition  were  treated  as  if  filed  under  the 
former  statute,  it  would  be  sufficient ;  for  the  details 
prescribed  by  the  act  of  1872,  were  dispensed  with  by 
L.  1875,  chapter  56,  section  2,  amending  section  4  of 
the  act  of  1860  {Keiley^  16);  and  under  that  act  a 
verified  allegation  of  being  a  creditor  is  prima  facie 
sufficient  (Burwell  v.  Shaw,  2  Bradf.  322 ;  Thomson 
V.  Thomson,  1  Id,  24 ;  Gratacap  v.  Phyfe,  1  Barh. 
Ch,  485). 

II.  Is  the  assignment  void,  or  the  assignee  exoner- 
ated from  accounting,  because  no  bond  or  schedules 
were  filed  1 

It  must  be  regarded  as  fully  settled  that  the  failure 
to  file  a  bond  does  not  prevent  the  title  from  vesting  in 
the  assignee.  From  the  time  of  the  record  of  an 
assignment  which  has  been  accepted  by  the  assignee, 
if  not  from  the  time  of  its  ac(;eptance  before  record,* 
the  title  of  the  assignor  is  divested  (Thrasher  v.  Bentley, 
1  Ahb.  New  Cas.  39,  and  cases  cited ;  Von  Hein  v,  El- 
kus,  8  HuUy  516,  overruling  Hedges  v.  Bungay,  16 
Abb.  Pr.  If.  S.,  313 ;  S.  C,  3  Sun,  594 ;  and  dictum 
in  Juliand  v.  Rathbone,   39  If.    T.  369);   although 


*  It  18  a  yet  unsettled  question  whether  record  is  essential  to  the 
vaUdity  and  effectiveness  of  an  assignment  under  this  act,  or  whether 
acknowledgment  and  delivery  is  enough. 
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until  bond  is  given,  the  assignee  has  no  i>ower  to  gi?e 
title  by  transfer  of  the  assets.  (Brennan  v.  Willson, 
Ct.  of  Appeals,  4  Abb.  New  Cas.  279).  It  is  true  that 
the  giving  of  the  bond  depends  on  the  previous  mak- 
ing of  inventories  ;  but  the  statute  gives  the  assignee 
power  to  compel  a  discovery  for  this  purpose,  if  lieces- 
sary. 

The  question  as  to  the  right  to  comx)el  the  assignee 
to  account  before  he  has  given  a  bond,  has  not  been 
determined  in  any  reported  case  in  this  State.* 

I  am  of  opinion  that  where  it  is  shown  that  the 
assignee  has  taken  possession  of  assets  under  an 
assignment  duly  acknowledged  and  recorded,  he  ia 
liable  to  account  in  respect  thereto,  without  regard  to 
whether  any  bond  or  schedules  have  been  filed,  or 
whether  the  assignor  and  assignee  regarded  the  assign- 
ment as  complete,  or  inchoate  and  revocable.  Section 
8  of  the  general  assignment  act,  which  provides  that 
*'  a  failure  to  file  any  bond  required  by  or  under  this 
act,  or  the  acts  hereby  amended,  within  the  specified 
time,  will  not  deprive  the  county  judge  of  his  power 
over  the  assignee  or  the  trust  estate,"  is  declaratory  of 
the  principle  which  would  be  applicable  under  the 
statute,  without  an  express  provision.  The  cases  in 
other  jurisdictions  upon  this  question  are  as  follows : 

In  Ward  v.  Lewis,  4  Pick.  518,  creditors  filed  a  biU 
against  assignees,  alleging  that  complainants  were  pre- 
ferred, and  that  the  assignees  had  paid  the  other  debts 
to  the  exclusion  of  theirs.  Defendants  admitted  the 
execution  of  this  indenture,  but  alleged  that  it  was 
never  intended  to  take  effect  until  a  majority  in  interest 
of  the  creditors  should  sign,  and  that  it  was  never  de- 
livered by  the  debtors  or  creditors  as  their  deed  to  the 
assignees ;  and  lastly,  that  the  debtors  compounded 
with  their  creditors,  and  that  the  deed,  if  it  had  any 

*  Determined  in  same  way  as  above,  in  Matter  of  Famum,  14  Bws 
159,  since  reported. 
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effect,  was  thereby  rescinded.  Held^  that  the  conduct 
of  the  parties,  and  the  possession  of  the  instrument, 
raised  a  presumption  of  delivery  which,  could  not  be  in 
escraio,  because  it  was  made  to  a  party  ;  and  that  the 
assignees  having  taken  possession  as  such,  and  having 
had  notice  of  the  plaintiffs'  claim,  were  liable  to  the 
plaintiffs,  but  only  for  assets  which  they  had  actually 
received;  and  that  it  was  no  defense  that  the  as- 
signees had,  by  mis-apprehension,  paid  over  all  the 
funds  to  other  creditors.  In  this  case  there  was  no 
statute  requirement  of  bond.  Under  the  general 
assignment  act  of  Pennsylvania,  which  gives  the  power 
to  the  court  to  require  an  account  from  assignees 
nnder  recorded  assignments,  heldy  that  the  court  may 
require  it  not  simply  from  those  that  may  have  volun- 
tarily placed  themselves  under  the  jurisdiction  of  the 
court,  by  giving  bond  and  filing  an  inventory,  but  the 
test  is  whether  the  person  called  upon  to  account  is  an 
assignee  or  trustee  within  the  meaning  of  the  statute, 
and  not  whether  he  has  performed  his  duty  as  such 
trustee  or  assignee  ;  and  the  omission  to  file  a  bond  or 
inventory  does  not,  therefore,  exonerate  him  from  the 
obligation  to  account  for  assets  actually  received 
(Whitney's  appeal,  .22  Penn.  St.  500). 

On  the  contrary,  it  has  been  said  by  the  supreme 
court  of  the  United  States,  that  to  oust  the  jurisdiction 
of  a  court  of  equity,  by  a  plea  of  proceedings  pending 
in  the  statutory  court,  it  should  appear  that  the  bond, 
ftc.,  has  been  filed,  because  the  statutory  jurisdiction 
depends  on  it  (Shelby  v.  Bacon,  10  How.  U.  S.  66, 
69;  disapproved  in  Whitney's  appeal,  22  Penn.  St. 
605). 

III.  Is  the  petitioner  confined  to  remedy  by  action 
for  an  accounting,  or  may  he  proceed  by  petition  ? 

The  ground  of  the  objection  on  this  point  is,  that 
the  person  to  whom  the  assignee  transferred  the  assets, 
and  the  assignor,  should  be  parties,  as  well  as  other 
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creditors ;  while  this  proceeding  is  only  between  the 
petitioner  and  the  assignee. 

No  doabt  thQ  assignee  might  bring  an  action,  joining 
his  transferee  and  the  assignor,  and  those  interested, 
or  claiming  to  be  interested  in  the  estate,  to  recall  the 
assets  and  have  them  distributed,  and  his  liability, 
if  any,  determined ;  and  although  under  the  former 
practice  such  a  bill,  perhaps,  might  be  obnoxious  to 
the  objection  of  multifariousness,  Such  an  action  ought 
to  be  sustained  under  the  code.  The  actual  pendency 
of  such  an  action  might  be  a  reason  for  suspending 
proceedings  on  such  a  petition  as  this,  but  the  pro- 
ceeding by  petition  instead  of  by  action  is  favored 
(See,  for  instance,  Bloodgood  t?.  Bruen,  S  Bradf.  8; 
Groshon  v.  Lyon,  16  Barb,  461). 

Under  the  statutes  as  to  general  assignments  [L 
1860,  c.  348,  §  4,  amended  by  L.  1867,  c.  860 ;  L.  1873, 
c.  838 ;  L.  1875,  c.  56 ;  same  statutes,  KeiUy^  3,  5, 
9,  16),  "any  creditor,'*  or  "any  person  interested  in 
the  estate,"  may  cite  the  assignee  to  account,  and  the 
same  rule  is  preserved  by  section  11  of  the  act  of 
1877. 

It  is  true  that  the  assignee  is  entitled  to  have  his  en- 
tire account  settled  in  one  accounting,  such  as  to  pro- 
tect him  against  all  who  could  claim  under  the  assign- 
ment. In  an  action,  the  court  will  enforce  this  right 
on  an  objection  for  defect  of  parties  (Bailey  v.  Bergen, 
67  N.  T.  346,  rev'g  4  Sup'm.  Ct.  [T.  <fe  C]  642).  In  a 
proceeding  by  petition  under  the  statute,  the  right  is 
protected  by  the  first  clause  of  section  12,  which 
provides  that,  "  a  citation  issued  on  the  petition  of  a 
creditor  may  be  addressed  to  and  served  on  the 
assignee  alone,  but  on  or  after  the  return  of  such  cita- 
tion the  assignee  may  have  a  general  citation  issued  to 
all  parties  interested." 

This  practice,  like  others  in  the  proceedings,  is 
borrowed  from  the  law  applicable  to  executors  and  ad- 
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ministrators,    under   which    the   rule   is    the    same 
{McLeUan'8  Proh.  Pr.  300). 

A  petitioner,  therefore,  is  entitled  to  an  order  for  an 
accounting  without  joining  other  creditors,  &c.,  but  the 
assignee  may  make  any  others  parties  for  his  protec- 
tion. He  is  not  entitled  to  require  the  j>etitioner  to 
bring  an  action  against  the  transferee  of  the  assets. 

IV.  Is  an  assignee  who  accepts  an  assignment  for 
the  benefit  of  creditors,  and  covenants  to  fulfill  the 
trust,  exonerated  from  accounting  to  an  unpreferred 
creditor  by  the  facts  that  the  assignment  contains  a 
preference,  and  that  an  assignee  in  bankruptcy  has 
been  appointed  ? 

It  is  not  to  be  questioned  that  such  an  assignment 
is  void  as  against  the  assignee  in  bankruptcy  ( U.  S. 
H.  8.  §  6128),  and  that  it  would  be  so  declared  in 
the  bankrupt  court ;  and  it  has  recently  been  held  in 
the  supreme  court  of  this  state,  in  Bostwick  v.  Burnett, 
11  Hun,  301  (opinion  by  Barkabd,  P.  J.,  Gilbert, 
J.,  concurring,  1877),  that  a  general  assignment  with 
preference  is  voidjper  se^  under  the  bankrupt  act,  in 
such  sense  as  precludes  the  assignee  from  recovering 
as  such,  in  an  action  for  the  assets  or  for  their  conver- 
sion. 

In  the  present  case  it  does  not  appear  that  the  as- 
signee in  bankruptcy  has  taken  any  steps  in  relation  to 
the  estate. 

I  am  of  opinion  that  the  assignee,  under  a  volun- 
tary assignment  with  preference,  is  liable  to  account, 
in  respect  to  assets  which  he  actually  received  under 
the  assignment,  to  a  creditor  not  claiming  under  a 
preference,  unless  and  until  the  assignee  in  bankruptcy 
attacks  the  assignment. 

Burrill,  after  explaining  the  effect  of  preference 
under  the  bankrupt  law,  says  that  in  the  absence  of 
actual  fraud,  the  assignment,  even  though  construc- 
tively fraudulent,  is  not  void,  but  voidable  in  bank- 
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raptcy,  and  is  voidable  only  at  the  suit  of  the  assignee 
{Burrill  on  Assignments^  3d  ed.,  71,  §  64).  Perry 
says,  that  the  deed  though  voidable  by  creditors  and 
assignees  in  bankrnptcy,  is  good  between  the  de- 
fendants themselves  (2  Perry  on  Trusts^  132,  §  587). 
If  the  provisions  of  the  assignment  for  the  benefit 
of  creditors  are  contrary  to  law,  and  might  be  set 
aside  on  proceedings  had  for  the  purpose,  yet  if  all 
parties  proceed  under  it,  the  trustees  must  find  tbeir 
power  in  the  deed  of  assignment,  and  must  proceed  in 
accordance  with  it  in  selling  the  property,  and  in  paying 
the  debts.  The  principle  is,  that  so  long  as  the  law  does 
not  interfere  to  set  aside  the  assignment,  the  assignee 
must  follow  the  only  power  given  to  him,  to  wit— the 
deed  of  assignment  (2  Id.  145,  §  597). 

The  same  question  arose  in  Seaman  v.  Stoughton,  3 
Barb.  Ch.^  344,  under  the  bankrupt  act  of  1841,  and 
the  court  held  that  an  assignment  with  preferences  is  not 
void  as  against  a  bill  for  an  accounting  by  a  creditor, 
but  only  as  against  an  assignee  in  bankruptcy.  "  It 
would  be  contrary  to  every  principle  of  equity,"  said 
the  chancellor,  *'to  permit  a  trustee,  who  has  received 
the  property  of  a  debtor  in  trust  to  apply  it  to  the  pay- 
ment of  creditors,  to  set  up  the  defense  of  fraud,  in 
making  and  receiving  the  transfer  for  the  benefit  of 
such  creditors,  as  a  defense  to  a  suit  brought  by  them 
to  compel  a  performance  of  the  trust ;  without  showing 
that  the  fund  had  been  recovered  from  him  by  the  par- 
ties intended  to  be  defrauded,  or  even  that  they  had 
ever  made  any  claim  to  it." 

The  fact  that  the  assignment  with  preference  is 
voidable,  not  absolutely  null  and  void,  is  plain,  from  the 
fact  that  if  the  assignee  had  applied  the  assets  pur- 
suant to  the  provisions  of  the  assignment  in  good  faith, 
he  would  be  discharged  thereby  from  further  liability 
even  to  an  assignee  in  bankruptcy,  at  least  as  to  so  much 
of  the  application  of  the  assets  as  did  not  involve 
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carrying  the  illegal  preference  into  effect  {BuTTiU  on 
Assignments,  c.  40,  §§  459-462). 

A  trustee  who  has  received  the  trust  fund  and  ap- 
plied it  differently  from  the  mode  which  his  covenant 
and  his  legal  duty  requires,  cannot  avoid  the  obligation 
to  account,  by  suggesting  a  paramount  title  to  which 
he  has  not  yielded,  and  which  has  never  been  asserted. 

'V.  Does  a  creditor,  by  proving  his  claim  in  bank- 
ruptcy, disclosing  the  fact  that  the  bankrupt  has  made 
a  general  assignment  for  benefit  of  creditors,  but  with- 
out any  express  release  or  surrender  of  his  claim  under 
that  assignment,  and  without  any  act  or  election  on 
the  part  of  the  assignee  in  bankruptcy,  preclude  him- 
self from  calling  the  assignee  under  the  voluntary 
assignment  to  an  accounting  in  the  state  court  t 

It  has  been  much  disputed  in  the  bankrupt  courts, 
whether  proving  a  claim  ipso  facto  releases  to  the  as- 
signee any  security  held.  The  weight  of  authority 
seems  to  be  that  for  the  purpose  of  proceedings  in 
bankruptcy  and  as  against  the  assignee  in  bank- 
ruptcy, proving  a  claim  without  disclosing  the  exist- 
ence of  a  security,  waives  the  right  to  pursue  the  se- 
curity; but  that  proving  upon  a  disclosure  of  the 
security,  without  any  express  release  by  the  creditor, 
or  manifestation  of  election  on  the  part  of  the  assignee 
to  accept  the  security,  does  not  waive  or  surrender  it 
(See  Hatch  v.  Seely,  13  N.  BanJcr.  Reg.  381,  383,  and 
cases  cited ;  in  re  Frost,  11  Id.  69,  73 ;  in  re  Grinnell, 
9  Id.  29,  33 ;  in  re  Parkes,  10  Id.  82 ;  Stewart  v. 
Isidor,  5  Abh.  Pr.^N.  8.  68,  73;  S.  C,  1  N.  Bankr. 
Reg.,  485,  489  ;  in  re  Bridgman,  1  Id.  312,  315 ;  in  re 
Winn,  1  Id.  499 ;  Merchants'  Bank  v.  Comstock,  55  N. 
Y.  24 ;  in  re  Saunders,  2  L<m.  AAA  ;  S.  C,  13  iT.  Bankr. 
Reg.  164).  It  is  the  settled  doctrine  of  the  bankrupt 
courts  that  in  either  case  the  title  of  the  creditor  to  his 
security  is  at  least  thereafter  held  at  the  peril  of  the 
assignee's  election  to  take  it,  or  the  court's  interference 

Vol.  v.— 21 
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against  its  enforcement  (Lee  v.  Franklin  Av.  Inst, 
3  ]}t.  Bankr.  JReg.  5%  218 ;  Davis  id*  Anderson,  6  Id. 
146). 

I  should  add  that  it  is  doubted  in  this  court,  and 
with  apparent  reason,  whether  a  general  assignment 
for  benefit  of  creditors  is  a  security  within  the  role 
(Matter  of  Backer,  2  Abb.  New  Cas.y  379), 

It  seems  to  be  clear  that  the  proof  of  claim  made  in 
bankruptcy  in  this  case,  by  the  petitioner,  does  not  of 
itself  prevent  him  from  citing  the  assignee  to  accoonli 
(see  also  Matter  of  Herman,  53  ffow.  Pr.y  377);  it  is 
for  the  assignee  in  bankruptcy  to  set  up  the  oBjectioD, 
if  it  is  available. 

YI.  Is  the  petitioners'  judgment  competent,  and  ii 
competent,  conclusive  evidence  against  the  assignee, 
on  this  petition  \ 

1.  There  is  no  doubt  that  an  assignee  for  benefit  of 
creditors  may  disaflSrm  or  impeach,  on  the  groand  of 
fraud  or  collusion,  a  judgmient  recovered  against  the 
assignor,  whether  before  or  after  the  assignment.  Bat 
no  such  ground  is  suggested  here. 

I  have  already  shown  that  a  verified  allegation  of 
indebtedness  is  sufficient  to  entitle  the  creditor  to 
the  issue  of  a  citation ;  but  one  object  of  this  reference 
is  to  determine  whether  upon  the  facts  presented  ae 
evidence  of  that  allegation,  the  petitioner  is  entitled  to 
be  regarded  as  a  creditor.  I  havei,  therefore,  considered 
the  effect  of  the  judgment  fully. 

I  am  of  opinion  that,  in  the  absence  of  any  sngges* 
tion  of  fraud,  collusion,  undue  advantage  or  mistake 
a  judgment  recovered  against  an  assignor  for  benefit  of 
creditors,  even  after  the  making  of  the  assignment,  on 
a  litigation  of  the  merits  and  on  a  deliberate  and  intel- 
ligent decision  by  a  court  of  competent  jurisdiction,  i» 
conclusive  on  the  assignee,  as  to  the  fact  and  amoont 
of  an  indebtedness  established  thereby  on  a  con8ide^ 
ation  existing  before  the  assignment.     This  I  under- 
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stand  is  in  accordance  with  the  general  opinion  of  the 
profession,  and  the  practice  of  the  conrts. 

The  anthorities  bearing  on  the  question,  although 
some  of  them  do  not  go  quite  to  this  length,  present 
very  little  conflict.    They  are,  in  detail,  as  follows : 

A  judgment  obtained  without  fraud  or  collusion  is 
conclusive  evidence  in  suits  between  creditors  in  rela- 
tion to  the  property  of  the  debtor,  of  the  indebtedness 
of  the  latter  and  of  the  amount  of  such  indebtedness. 
And  this  is  so,  even  though  the  judgment  was  recov- 
ered after  the  transfer  under  which  the  adverse  parties 
claimed,  and  they  were  not  parties  to  the  action 
(Candee  v.  Lord,  2  If,  Y.  269). 

In  this  case  the  debtor,  in  August,  1843,  had  con- 
fessed judgment  to  a  creditor  who  was  one  of  the 
defendants,  on  which,  in  February,  1844,  the  debtor's 
property  was  sold  and  bought  in  by  that  defendant. 
In  March,  1844,  the  complainant  in  the  present  suit 
recovered  judgment  against  the  debtor  upon  a  demand 
which  existed  anterior  to  the  judgment  confessed,  and 
then  filed  the  present  bill,  to  set  aside  the  sale,  on  an 
all^ation  that  the  confession  of  judgment  was  fraiidu- 
lent.  The  defendant  sought  to  imx)each  the  complain- 
ant's judgment,  by  showing  that  it  was  recovered  in  an 
action  uix)n  a  forged  indorsement,  and  it  was  insisted 
for  the  defendants  that,  as  they  were  not  parties,  nor 
privies  to  the  action  against  the  debtor,  the  judgment 
was,  at  most,  prima  facie  evidence  against  them. 
Beld^  that  the  judgment  was  conclusive,  both  as  to  the 
existence  of  the  debt  and  its  amount. 

In  Rinchey  v.  Stryker,  28  If.  T.  45,  it  appeared 
that  the  debtor  made  an  assignment  for  benefit  of 
creditors  in  November,  and  in  December,  plaintiff  com- 
menced an  action  against  the  debtor,  in  which  he 
caused  the  assigned  property  to  be  seized  on  attach- 
ment, and  he  subsequently  recovered  judgment  for  the 
amount  of  his  claim.    The  present  action  was  brought 
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by  a  purchaser  under  the  assignment  for  benefit  of 
creditors,  to  recover  damages  from  the  sheriflf  for  levy- 
ing on  the  goods  by  this  attachment.  Ifeldy  that  the 
judgment  recovered  in  the  action  against  the  debtor, 
although  the  action  was  commenced  subsequent  to  the 
assignment,  and  the  judgment  was  recovered  subse- 
quent both  to  the  assignment  and  the  seizure  on  attach- 
ment, were  competent,  and,  it  seems  conclusive  evi- 
dence of  the  existence  .of  the  debt,  not  only  as  against 
the  debtor,  but  as  against  one  claiming  under  the 
general  assignment. 

A  person  who  is  not  a  party  or  privy  thereto,  may 
collaterally  impeach  a  judgment  contravening  his 
rights,  whenever  it  has  been  obtained  by  fraud  or  col- 
lusion, or  when  the  court  rendering  it  had  no  jurisdic- 
tion, or  when  unlawfully  entered  up.  Where  a  judgment 
in  a  personal  action,  whether  rendered  on  default  or 
after  contestation,  is  not  liable  to  either  of  these  objec- 
tions, it  is  conclusive,  as  to  the  relation  of  debtor  and 
creditor  between  the  parties,  and  the  amount  of  the  in- 
debtedness, and  it  cannot  be  collaterally  impeached  by 
third  parties  in  a  subsequent  suit,  when  such  relation 
and  indebtedness  are  called  in  question  (Sidensparker 
V,  Sidensparker,  62  Me.  481). 

In  that  case  defendant  claimed  land,  as  a  grantee  of 
the  debtor,  by  a  deed  made  in  1852.  The  plaintiff 
claimed  under  an  execution  issued  on  judgments,  re- 
covered by  him  in  1858  and  1860  against  the  debtor, 
on  a  cause  of  action  which  accrued  before  the  deed  was 
made.  The  defendant  sought  to  impeach  the  judg- 
ment on  the  ground  that  the  jury  erred  in  determining 
the  question  of  fact.  The  court  held,  upon  the  au- 
thority of  Candee  v.  Lord,  2  iT.  F.  269,  and  similar 
cases,  that  the  question  determined  by  the  judgment 
could  not  be  re-tried. 

Even  if  the  judgment  be  not  conclusive,  it  is  to  be 
impeached,  if  at  all,  only  by  something  which  would 
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have  constituted  a  legal  defense  in  the  action  in  which 
the  judgment  was  recovered  (Purguson  v.  Kumler,  11 
Minn.  104,  110). 

A  judgment  against  the  trustees  in  an  action 
brought  by  or  against  them  is  conclusive  on  creditors, 
except  as  against  an  allegation  of  fraud  or  collusion  ; 
and  the  fact  that  such  judgment  was  recovered  by  the 
concealment,  on  the  part  of  the  party  recovering  it,  of 
facts  which  he  was  not  required  to  disclose,  is  not 
fraud  within  the  rule  justifying  the  impeachment  of 
the  judgment.*  Otherwise,  if  fraudulent  collusion  on 
the  part  of  the  trustees  were  shown  (Field  v.  Flanders, 
40  la.  470). 

It  seems  that  If  an  action  is  pending  when  an  assign- 
ment is  made,  the  judgment  subsequently  recovered  in 
the  action  will  be  conclusive  against  the  assignee  and 
the  creditors,  except  that  it  may  be  impeached  for 
fraud,  or  by  showing  that  a  full  defense  was  not  made, 
and  producing  new  proof  showing  that  the  debt  was 
not  due  (Garland  v.  Rives,  4  Hand.  282,  316). 

Upon  an  accounting  and  distribution  of  the  funds 
of  an  assigned  estate,  a  judgment  recovered  by  a  credi- 
tor against  the  assignor,  establishing  a  debt  existing 
previous  to  the  assignment,  is  prima  facie  evidence, 
and  it  seem^  conclusive  in  the  absence  of  fraud  or  col- 
lusion (Strong,  J.,  Pittsburg  &  Steuben ville  R.  R. 
Co.'s  appeal,  3  Grant  [Penn.']  88). 

The  judgment  would  not  be*  conclusive  against  an 
allegation  of  fraud,  but  it  is  conclusive  as  against  any 
defense  which  is  purely  personal  to  the  debtor,  and 
which  he  failed  to  set  up  (Jenness  v.  Berry,  17  iT.  If. 
549,  556). 

The  judgment  would  not  be  conclusive  against  an 
allegation  that  the  creditor  wrongfully  entered  it  by 
default  for  double  the  amount  justly  due  him  (Sargent 
V,  Salraond,  27  Me.  541). 

*  See  also  Stilwell  v.  Carpenter,  2  Alib.  New  Co:  288. 
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It  may  also  be  observed  that  if  this  were  a  creditor's 
action,  foanded  upon  the  judgment,  and  seeking  to  set 
aside  the  assignment  on  an  allegation  of  fraud,  the 
judgment,  though  recovered  aft^r  the  transfer,  wonld 
be  competent  and  sufficient  evidence  against  the  as- 
signee and  those  claiming  under  the  assignment,  as 
well  as  against  the  assignor ;  and,  although  not  con- 
clusive, in  the  strict  sense,  because,  to  a  certain  extent, 
the  assignee  may  inquire  into  the  grounds  of  the  jadg^ 
ment,  it  would  be  conclusive  as  against  the  objections 
here  raised,  because  the  assignee  and  those  claiming 
under  the  assignment  would  have  no  right  to  re-try  an 
issue  which  had  been  litigated  and  determined  between 
the  parties  in  accordance  with  the  forms  and  principles 
of  law,  and  without  fraud  or  collusion  {Bump  on 
Fraudulent  Conveyances^  669). 

I  conclude  that  this  judgment  against  the  assignor 
is  conclusive  for  the  purpose  of  this  application. 

2.  The  pendency  of  an  appeal  from  the  jadgment 
does  not  affect  its  conclusive  character  (Harris  t,  Ham- 
mond, 18  How.  Pr.  123 ;  Tyler  v.  Willis,  35  Barb. 
213 ;  S.  C,  13  Abb.  Pr.  369 ;  Sage  v.  Harpending,  49 
Barb.  166  ;  S.  C,  34  How.  Pr.  I). 

3.  The  question  whether  the  judgment,  being  in  an 
action  against  partners,  established  a  debt  which  was 
entitled  to  a  dividend  out  of  the  separate  estate  of  the 
assignor,  has  been  carefully  considered. 

The  debt  by  virtue  of  which  the  petitioner  is 
entitled  to  a  dividend  is  not  the  judgment,  for  that 
came  into  existence  since  the  assignment.  The  judg- 
ment is  relevant  here  only  as  evidence,  that  at  the  date 
of  the  assignment,  the  assignor  was  indebted  to  the 
petitioner,  and  therefore,  that  he  is  witnin  the  ternas  of 
the  assignment,  and  the  covenant  of  the  assignee. 

It  appears  by  the  evidence  given  on  the  trial  of  the 
action,  the  truth  of  which  was  reaffirmed  by  the 
assignor  on  his  examination  in  this  proceeding,  that 
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the  original  indebtedness  was  an  individual  note  of  the 
assignor,  for  which  the  assignor  or  his  firm  gave  to  the 
petitioner,  in  lieu  thereof,  the  firm  note.  That  the 
assignor  paid  about  half  of  the  firm  note,  on  an 
arrangement  with  the  petitioner,  that  he  was  to  be  re- 
leased from  the  other  half,  and  the  question  on  which 
the  litigation  turned  was  as  to  the  validity  of  this  re- 
lease. The  court  held  it  void,  and  laid  down  the  rule, 
that  '^  the  substitution  of  one  note  for  another  extends 
merely  the  time  of  payment,  but  does  not  work 
payment;  neither  does  it  extinguish  the  original 
liability."  The  ''case  and  exceptions"  also  indicate 
that  the  verdict  was  against  ''  the  defendant,"  and  it 
nowhere  appears  that  the  liability  of  the  copartner 
was  aflirmed  or  established  in  the  action,  nor  that  the 
judgment  was  such  as  would  bind  the  partnership 
property.  I  therefore  conclude  that  it  is  evidence  of 
an  individual  indebtedness,  such  as  would  be  entitled 
to  a  dividend. 

VII.  Is  the  assignee  exonerated  from  the  obliga- 
tion to  account,  by  the  compromise  and  transfer  of 
assets,  made  under  the  circumstances  found  ? 

[Observations  disposing  of  a  minor  objection  to  evi- 
dence are  here  omitted.] 

There  is  no  question,  that  a  settlement  and  division 
of  the  estate,  by  an  assignee  in  trust  for  the  benefit  of 
creditors,  made  with  the  assent  of  all  the  parties  in 
interest,  is  just  as  effective  as  if  made  by  a  formal 
decree  of  a  court  possessing  competent  jurisdiction 
(Estate  of  Latimer,  2  Ashm,  [Penn.']  620),  except  that 
the  voluntary  settlement  must  be  proved  in  detail,  by 
the  trustee  relying  on  it,  while  the  judgment  is  conclu- 
sive evidence  of  it. 

If  there  is  a  complete  voluntary  settlement  with 
part  of  the  creditors  and  a  surplus  left  and  paid  over 
to  the  assignor,  the  omitted  creditor  may  maintain 
assumpsit  against  the  assignee,  after  demand  (Fitoh 
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V.  Workman,  9  Mete.  [Mass.]  617 ;  Frost  v.  Gage,  1 
Allen^  262) ;  so,  also,  if  the  assignee  has,  or  is  accoant- 
able  for,  a  balance  justly  due  to  the  creditor,  and  to  him 
alone  (Simpson  v.  Gowdy,  19  Irid.  292). 

The  petitioner's  claim  is  not  impaired  by  the  fact 
that  there  was  no  schedule  of  creditors,  and  no  men- 
tion of  the  petitioner  in  the  assignment  (Turner  a. 
Jaycox,  40  N.  Y.  470) ;  nor  by  the  fact  that  there  is 
no  evidence  the  petitioner  knew  of  the  assignment 
(Seaman  ^?.  Hasbro  uck,  35  Barh.  151 ;  Norton  t.  Mal- 
lory,  1  Hun,  499,  affi'd  in  68  N.  Y.  434). 

The  inquiry  whether  the  assignee  is  liable  to  ac- 
count to  an  omitted  creditor,  notwithstanding  the  com- 
promise, involves  the  question,  is  a  creditor  bound  to 
take  notice  of  the  assignment,  and  present  his  claim  to 
the  assignee  at  the  peril  of  being  cut  oflf,  or  is  the 
assignee  bound  to  ascertain  all  the  debts  due  from  the 
assignor,  and  embraced  within  the  terms  of  the  assign- 
ment, at  the  peril  of  liability  for  claims  overlooked,  be- 
cause unknown  % 

The  rule  applicable  to  trusts  in  general,  that  a 
[I  trustee  having  funds  to  distribute  to  other  persons  mnst 
see  that  the  money  reaches  the  hand  entitled  to  receive 
it,  and,  if  he  makes  a  mistake  in  the  person  to  whom  he 
pays  the  money,'  he  is  still  liable  to  pay  it  to  the 
proper  person  (2  Perry  on  Trusts,  561,  §  926),  is 
doubtless  one  of  the  most  useful  responsibilities  of 
trustees,  and  the  existence  of  this  responsibility  lies  at 
the  foundation  of  the  necessity  and  advantage  of  trusts ; 
but  this  rule  is  not  to  be  applied  too  stringently 
against  assignees  for  benefit  of  creditors.  Under  our 
law,  such  an  assignee  is  chargeable  with  the  care  and 
diligence  of  a  provident  owner,  and  liable  for  a  loss  by 
ordinary  negligence  (Litchfield  t).  White,  IN.  T.  438, 
affi'g  3  Sandf.  545). 

It  cannot  be  expected  from  trustees  that  they  are 
to  act  upon  principles  different  from  those  which  ac- 
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taate  cautious  and  prudent  men  in  the  transaction  of 
their  own  affairs  (Higgins  v.  Whitson,  20  Barb.  141). 

In  respect  to  losses,  the  general  rule  is  to  require 
only  good  faith,  and  the  same  prudence  and  discretion 
that  a  prudent  man  is  accustomed  to  exercise  in  the 
management  of  his  own  affairs.  Exercise  of  reason- 
able care  and  prudence,  and  with  the  best  judgment 
the  trustee  can  form  upon  the  question,  is  enough 
(Davis  V.  Harman,  21  Oratt.  200,  and  cases  cited). 

In  case  of  an  assignment  in  trust  for  a  creditor,  and 
improvements  made  in  good  faith.  Chancellor  Kent,  on 
the  other  hand,  said:  ^'It  must  be,  and  always  has 
been,  the  anxious  wish  of  a  Court  of  Chancery,  to  save  a 
trustee  from  harm  while  acting  in  good  faith ;  but  a 
mis-application  of  the  trust  property,  by  going  out  of 
the  trust,  can  never  be  permitted  to  injure  the  cestui 
que  trusty  without  his  assent"  (Green  v.  Witner,  1 
Johns.  Ch.  26,  40).* 

In  Prosser  v.  Hasten,  not  reported,  but  cited  in  20 
N.  T.  17  to  19,  it  was  held  by  the  chancellor  that  as- 
signees for  benefit  of  creditors,  who  re-conveyed  an 
alleged  surplus  to  the  assignor,  were  liable  to  an 
omitted  creditor,  but  not  beyond  the  value  of  the  as- 
8et43  so  conveyed  at  the  time  of  such  conveyance,  unless 
it  were  shown  that  they  had  wasted  or  misapplied  the 
assets. 

It  does  not  appear  whether  they  had  notice  of  the 
plaintiff's  claim. 

Such  a  conveyance  of  lands  was  held  in  Briggs  v. 
Davis,  20  N.  Y.  15,  to  be  void  under  1  R.  8.  730,  sec- 
tion 65,  as  in  contravention  of  the  trust. 

But  the  general  principles  applicable  to  trustees 
have  not  sufficed  to  determine  in  a  satisfactory  manner 
the  duty  and  liability  of  assignees  in  respect  to  inquiry 
for  claims,  and  payments  made  in  ignorance  of  claims ; 

*  Compare  further  Franklin  v,  Osgood,  14  Johns.  527 ;  affi'g  S 
Johfu.  Ch.  1 ;  Hezt  9.  Porcher,  1  ^rdbh.  Bq. 
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and  a  great  diversity  of  opinion  prevailed  in  cases  aris- 
ing prior  to  the  statute. 

The  cases  bearing  on  the  point  are  as  follows : 

Where  a  creditor,  having  two  demands  identical  in 
amount,  one  being  in  the  preferred  list,  and  the  other 
in  the  second  class,  had  notice  of  the  assignment^  but 
made  no  application  to  the  assignees,  and  the  assignees 
in  good  faith  under  mistaken  information  that  there 
was  but  one  debt,  and  that  not  preferred,  distributed 
the  assets  to  other  preferred  creditors, — Held,  that  the 
creditor  was  negligent,  and  could  not  hold  the  assignees 
liable  (Clark  v.  Craig,  29  Mich.  398). 

In  Ward  v.  Tingley,  Vice- Chancellor  Saitoford  said: 
"  If  there  were  no  directions  as  to  the  mode  of  ascer- 
taining the  outstanding  demands  against  the  assignor, 
the  assignee  would  become  informed,  first,  by  the  appli- 
cation of  the  respective  creditors,  and  if  that  were  not 
likely  to  inform  him  fully,  by  an  advertisement  in  the 
newspapers.  The  latter  would  be  discretionary ;  and 
if  he  should  omit  it,  and  after  a  reasonable  time,  should 
proceed  to  divide  the  assets  in  his  hands  among  such 
creditors  as  had  come  to  his  knowledge,  his  duty  would 
be  discharged,  and  the  only  relief  remaining  for  a  credi- 
tor, who  had  been  overlooked,  would  be  to  receive  his 
demand  out  of  any  future  assets  that  might  be  received 
by  the  assignee. 

Any  fraudulent  concealment  of  the  existence  of  an 
assignment  from  the  creditor,  or  any  other  violation  of 
trust  in  the  matter,  would  of  course  entitle  him  to  a 
more  efficient  remedy  "  (Ward  v.  Tingley,  4  Saru^.  Ch. 
476,  479). 

In  AUmand  v.  Russell,  Rupfik,  Ch.  J.,  said:  "It 
may  be  taken  that  a  trustee  is  bound  to  inquire  for  the 
debts  made  payable  out  of  the  fund.  But  it  must  be 
enough  for  him  in  the  first  instance,  to  inquire  for  them 
according  to  the  description  given  in  the  deed.  If  he 
finds  none  such  he  may  properly  conclude,  for  any- 
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thing  that  can  be  learnt  from  the  deed,  that  the  debt 
mentioned  has  been  paid  by  the  debtor  himself  or  had 
never  existed,  and  was  mentioned  by  mistake."  Hence 
where  a  debt  was  erroneously  described  by  mentioning 
a  surety's  name,  when  there  was  no  surety,  and  the 
trustee  in  good  faith  divided  the  fund  among  other 
creditors, — Held^  that  he  was  not  liable,  the  creditor 
not  having  given  him  notice  (Allmand  v.  Russell,  6 
Ired.  183). 

On  a  question  of  interest  during  delay  in  payment 
of  a  dividend,  under  the  New  Jersey  statute,  the  court 
say  that  the  statute  does  not  require  the  assignee  to 
give  notice  to  the  creditors,  but  the  creditors  must 
apply  to  the  assignee  (Tomlinson  v.  Small  wood,  15  N. 
J.  Eq.  286,  288). 

The  assignor's  books,  on  proof  that  the  creditor  had 
constant  access  and  made  entries  therein,  are  compe- 
tent in  favor  of  the  representative  of  the  assignor,  and 
against  such  creditor,  as  to  the  amount  of  his  demand 
entered  therein  (Griffin  v.  Macaulay,  7  Or  ait,  [  Va.']  476, 
600). 

Where  there  are  no  schedules  of  non-preferred  cred- 
itors, all  are  entitled  to  come  in,  and  '^  in  all  cases  of 
this  nati^*e  a  reasonable  time  must  be  allowed  for  cred- 
itors to  come  in  under  any  assignment "  (Story,  J.,  in 
Halsey  t).  Whitney,  4  Mas.  206,  225). 

In  an  action  on  the  assignee's  bond,  to  distribute 
proceeds  ratably  among  such  creditors  of  the  donor  as 
had  executed  an  agreement  for  a  release,  a  plea  of  per- 
formance by  payment  to  certain  such  creditors,  and 
that  the  other  creditors,  if  any,  who  signed  the  agree- 
ment, did  not  accept  and  prove  their  claims,  is  bad  for 
not  averring  that  the  assignees  had  been  ready  and 
willing  to  receive  the  claims  of  others,  and  that  notice 
of  time  and  place  of  meeting  for  the  x>ui*pose  had 
been  duly  given  (Morrill  v.  Richardson,  9  Pick.  84). 

Assignees  are  held  liable  for  payment  to  the  wrong 
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olaimants,  in  exclusion  of  those  entitled,  althoagh  by 
honest  misapprehension  of  duty,  or  mistaken  constrac- 
tion  of  the  assignment  (Ward  v.  Lewis,  4  Pick.  518). 

It  is  not  a  defense  for  an  assignee,  who  had  funds 
sufficient  to  pay  the  preferred  creditors,  that  he  has 
paid  the  funds  to  other  creditors,  by  mistake,  to  the 
prejudice  of  a  claim  of  which  he  had  notice  (New 
England  Bank  v.  Lewis,  8  Pick.  113). 

Where  an  assignment  provides  for  ratable  pajnuent 
to  such  creditors  as  shall,  within  a  specified  time,  ac- 
cept its  provisions,  a  creditor,  who,  from  want  of  no- 
tice, mistake,  &c.,  is  unable  to  comply  with  the  terms 
within  the  time  limited,  may  be  admitted  to  his  share 
of  the  fund,  if  in  a  reasonable  time  he  signifies  that 
such  is  his  desire,  and  if  he  has  done  nothing  incon- 
sistent with  an  acceptance  of  the  provision  made  in  his 
favor.  Those  who  have  notice  and  neglect  or  refuse, 
must  be  deemed  to  reject  the  offer  (De  Caters  v.  De 
Chaumont,  2  Paige^  490). 

The  assignee  cannot  claim  to  be  exonerated,  on  ac- 
counting to  one  creditor,  on  the  ground  that  he  has 
over-paid  other  creditors,  nor  can  he  claim  to  be  subro- 
gated (Keim's  appeal,  27  Pa.  St.  42). 

Recording  an  assignment  in  trust  for  the  payment 
of  creditors  in  another  county  than  their  residence,  and 
where  there  is  no  real  estate  to  be  aflFected  by  it,  will 
not  be  notice  to  any  one  of  the  assignment  (Van  Nest 
V.  Yoe,  1  Sandf.  Oh.  4,  15). 

In  Reed  v.  AUerton,  3  Roht.  551,  it  was  held  that 
the  order  of  the  supreme  court  discharging  an  assignee 
on  petition  on  a  compromise  made,  and  directing  him  to 
surrender  the  assets  to  the  assignor,  protected  the  as- 
signee in  a  collateral  action,  especially  where  the 
assets  were  primarily  applicable  to  partnership  debts 
and  insufficient  for  that  purpose,  and  the  plaintiff 
was  an  individual  creditor.  Barbour,  J.,  dissenting, 
was   of  opinion  that   the   surrender   and   dischai^ge 
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did  not  exonerate  the  assignee  as  to  a  creditor  who  had 
a  right  to  claim  after  the  compounding  creditors  were 
satisfied,  and  who  was  not  a  party  to  the  petition. 

In  this  uncertainty  in  regard  to  the  common  law  and 
equitable  liability  of  the  trustee,  the  act  of  1860  and 
its  amendments,  and  revision  in  1877,  have,  I  think,  in- 
troduced rules  which  clearly  define  the  power  and  cor- 
relative liability  of  the  trustee.  The  statute  under 
which  the  present  assignment  was  made  {L.  1866,  c. 
348,  §  2)  as  amended  by  subd.  8  and  9,  added  by  L. 
1874,  c.  600  {KeiUy^  13),  authorizes  the  court,  in  the 
case  the  debtors  fail  to  make  schedules,  to  compel  them 
to  make  discovery  ;*  and  authorizes  the  assignee  to  take 
an  order  to  advertise,  requiring  creditors  to  present 
their  claims  within  a  limited  period,  and  with  a  pro- 
vision that  'Hhe  assignee  or  assignees  of  such  debtor 
or  debtors  shall,  by  the  order  or  decree  of  the  said 
coanty  judge,  made  on  the  final  accounting  of  such 
assignee,  be  protected  against  any  claim  or  demand 
not  presented  in  compliance  with  such  notice  before 
such  accounting  shall  be  had."  These  provisions  are 
substantially  contained  in  the  act  of  1877. 

Under  section  4  of  L.  1875,  c.  66,  as  well  as  under 
the  previous  forms  in  which  that  section  appear 
{Keiley^  16,  9,  6),  the  assignee  practically  has  one 
year  from  the  date  of  the  assignment  within  which  to 
proceed  in  the  settlement  of  the  estate  and  the  collec- 
tion of  assets,  &c.,  before  he  can  be  required  to  make 
any  payment. 

Under  these  clauses  it  is  the  duty  of  the  assignee  to 
take  the  steps  prescribed  by  the  statute, — at  least  that  of 
advertising  for  claims, — ^if  he  desires  to  be  protected  in 
making  payments  or  any  other  disposition  of  the  assets 
among  creditors  before  the  lapse  of  the  year. 

This  view  is  confirmed  by  reference  to  the  rule  ap- 

*  See  Matter  of  Strauss,  1  Alib.  New.  Oas.  402;  Ingraham  «.  Coze 
AMhm.  38. 
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plicable  under  the  similar  statute  as  to  executors  and 
administrators. 

The  advertisement  for  claims  protects  the  executor, 
if  he  distributes  the  assets  in  good  faith  after  the 
notice  has  expired,  among  claims  presented  ;  but  if  he 
pays  before,  it  is  at  his  own  risk  and  he  should  suffer 
rather  than  an  innocent  creditor  (Clayton  v.  Wardell, 
2^ra^.  7.) 

I  am  therefore  of  opinion  that  the  assignee's  igno- 
rance of  the  existence  of  the  petitioner's  claim  does  not, 
in  the  absence  of  any  evidence  that  he  advertised  for 
claims,  or  has  had  an  accounting  under  the  statute, 
exonerate  him  from  the  obligation  to  account  to  the 
petitioner. 

The  questions  suggested  by  the  counsel  for  the  as- 
signee as  to  the  proportion  or  percentage  paid  upon 
the  compromise  is  not  material  to  the  present  applica- 
tion, but  is  one  to  be  considered  upon  the  accounting 
if  the  court  should  order  it. 

I  conclude  that  the  petitioner  is  entitled  to  an  order 
for  an  accounting,  as  prayed  for  in  the  petition. 

No  appeal  was  taken. 


MATTER  OP  PARKER. 
N.  T.  Common  Pleas ;  Special  Term^  December^  1878. 

GXNEHAL  AsSiamCEST  FOB  BBin&FIT  OF  CRBDrTOBS. — ^DlSCEABOB  OF 

AB8I0NBB.  — ^RE-ASsiomfBirr . 
An  assignee  for  the  benefit  of  creditors  who  has  accepted  and  entered 
npon  his  duties,  but  has  failed  to  file  his  bond,  will  not  be  dis- 
charged on  his  own  motion,  and  permitted  to  reassign  the  propcf^J 
to  the  assignor.'*' 

*  See  the  preceding  case. 

In  the  Mattbb  of  Lbaht  (JV.  F.  Common  PleaSj  l^peeid  ?**» 
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Ho  should  bo  removed  upon  the  application  of  a  creditor  of  the 
iussignor,  and  held  to  a  strict  accountability  for  the  assigned  estate^ 

October^  1878),  it  was  7i€ld  that  under  section  3,  subdivision  5,  last 
clause,  of  the  general  assignment  act  of  1877,  which  provided  that  if 
after  the  assignor's  neglect  to  file  schedules,  the  assignee  failed  to  do 
ao  for  thirty  days,  *Hhe  assignment  shall  be  void," — the  failure  ren- 
dered the  assignment  absolutely  void  as  to  all  parties,  and  the  remedy 
against  the  assignee  was  not  under  the  statute,  but  by  an  action  for 
an  accounting. 

The  clause  in  question  was  inserted  in  the  act  by  way  of  amend- 
ment ;  and  the  attention  of  the  court  does  not  seem  to  have  been  called 
to  the  general  provision  of  section  25,  that  after  the  filing  or  recording 
of  an  assignment,  the  court  should  have  the  powers  of  a  court  of 
equity  in  reference  to  the  tnist  and  any  matters  involved  therein. 

The  clause  imder  which  the  decision  was  made,  was  in  1878  re« 
pealed  by  an  act  which  took  effect  June  21,  and  the  court  will  now 
remove  the  assignee  who  fails  to  file  a  schedule,  and  will  enforce  the 
trust. 

The  matter  of  Leahy  came  before  the  court  on  a  petition  by  cred- 
itors for  removal  of  an  assignee  and  for  an  accounting. 

On  December  11,  1877,  James  Leahy  executed  and  delivered  to 
Henry  H.  Stotesbury,  a  general  assignment  of  all  his  property,  which 
was  duly  recorded  in  the  New  York  county  clerk's  office,  and  the 
assignee  entered  into  possession  of  the  assigned  estate,  but  no  inven- 
tory was  filed. 

On  January  10,  1878,  an  agreement  was  entered  into  between 
Leahy,  Stotesbury  and  the  creditors  at  a  meeting  held  on  that  day, 
that  the  said  Stotesbury  should  purchase  the  assets  of  Leahy,  and 
guarantee  the  creditors  thirty  per  cent,  of  their  several  claims.  This 
agreement  was  afterwards  carried  out. 

Certain  of  the  creditors,  who  claimed  that  they  did  not  join  in  the 
afaovQ  agreement,  being  dissatisfied  with  it,  made  this  application. 

BlumenstUl  d  Aicfier^  for  petitioners. 
Jama  Dunnej  opposed. 

J.  F.  Dalt,  J. — The  general  assignment  act  of  1877  ($  8, 
subd.  5),  provides  and  declares  that  in  case  an  inventory  shall  not 
be  made  and  filed  within  thirty  days  by  the  debtor  or  the  assignee, 
the  assignment  shall  be  void.  This  express  enactment  cannot  be  dis- 
regarded nor  limited.  An  assignment  declared  void  is  as  if  it  had 
never  been.    There  are  no  longer  assignors  nor  assignees. 

U  the  person  named  as  assignee  has  property  which  he  received 
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charged. 

under  the  void  instrument  he  has  no  title  to  it  ;  it  may  be  seized  on 
process  against  the  assignor  and  its  proceeds  in  the  '^assignee's'* 
hands  may  be  reached  by  appropriate  action  by  any  creditor.  But 
no  trust  based  upon  the  assignment  as  a  valid  instrument  can  be  en- 
forced, because  the  assignment  does  not  exist. 

Proceedings  under  the  general  assignment  act  of  1877  and  1878, 
aflirm  the  existence  of  an  assignment,  and  if  there  be  no  assigmnent, 
the  proceedings  cannot  be  maintained. 

Such  is  the  position  of  the  parties  before  me.  The  assignment  of 
James  Leahy  to  Henry  H.  Stotesbury,  was  dated  and  made  on  Decem- 
ber 11,  1877,  pursuant  to  the  statute  first  cited.  The  assignee  accept- 
ed the  trust  pursuant  to  the  first  section  of  the  statute.  But  no  invent- 
ory or  schedules  were  ever  filed  by  the  debtor  or  by  the  assignee  pursu- 
ant to  the  third  section  of  the  act.  It  followed  that  after  thirty  days, 
or  on  January  11, 1878,  the  assignment  was  void.  This  left  the  title  of 
all  the  property  in  the  assignor.  He  sold  it  afterwards  by  a  regular 
bill  of  sale  to  the  assignee,  who  secured  or  paid  to  the  creditors  of  the 
assignor  a  composition  of  thirty  per  cent.  The  petitioning  creditors 
did  not,  as  they  claim,  join  in  the  agreement  for  thirty  per  cent.,  and 
now  claim  the  right  to  call  the  assignee  to  account.  This  cannot  be 
done  under  the  general  assignment  acts,  as  before  stated.  If  Stotes- 
bury be  a  trustee  for  the  creditors  under  the  arrangement  by  which 
he  took  the  estate,  an  accounting  may  be  had  by  suit  in  equity. 

It  is  claimed  by  the  petitioners  that  the  effect  of  the  act  of  1877  ib 
to  make  the  assignment  void  as  to  the  creditors,  but  to  leave  it  valid 
as  between  the  parties  to  it.  No  such  limitation  is  to  be  found  in  the 
statute.  Where  such  an  effect  is  intended,  as  in  the  statute  of  frauds, 
appropriate  language  is  used  to  express  the  intention.  In  this  case  the 
enactment  is  general  and  absolute. 

The  statute  of  1878  (General  Assignment  Act  Amended),  does  not 
help  the  case,  as  the  assignment  became  void  before  the  latter  statute 
was  passed. 

Petition  denied  with  |10  costs. 


As  to  the  power  of  a  court  of  equity  to  compel  an  account,  see 
Jones  v,  Butler,  30  Barb.  641;  S.  C,  20  How.  Pr,  189,  where  it  was 
held  that  a  trustee  cannot  object  to  validity  of  the  trust  deed  under 
which  he  act^  and  holds  property,  on  the  ground  that  the  parties 
thereto  were  infants,  when  a  court  of  equity  is  asked  to  compel  him  to 
render  an  account.    Whether  the  contract  between  the  parties  is  to  be 


ABBOTT'S    NEW    CASES.  837 

Matter  of  Parker.  • 

John  L.  Parker,  on  November  1,  1878,  executed  to 
Henry  A.  Marriotte  a  general  assignment  for  the  bene- 
fit of  his  creditors,  which  was  on  that  day  duly  filed 
in  the  county  clerk's  office.  The  assignee  having  been 
unable  to  furnish  sureties,  made  this  application  on  an 
order  to  the  assignor  to  show  cause  why  he  should  not 
be  discharged,  and  re-assign  the  property.  Other 
facts  sufficiently  appear  in  the  opinion. 

Miron  Winslow^  for  assignee  and  motion. 

Van  Hoesen,  J. — [After  stating  the  facts.]— It  was 
the  duty  of  Parker  to  make  «m  inventory  of  his  estate 
within  twenty  days  thereafter,  but  if  he  failed  to  do 
so,  the  duty  of  making  such  inventory  was  then  de- 
volved by  law  upon  Marriotte.  Marriotte  could  have 
applied  to  this  court  for  an  order  compelling  Parker 
to  appear,  and  disclose  under  oath  all  he  knew  con- 
cerning the  assigned  estate.  Instead  of  doing  his  dutjr, 
Marriotte  says  that  he  thought  he  would  wait  until 
Parker  furnished  sureties  for  his  (Marriotte' s)  bond 
as  assignee,  but  as  Parker  fails  to  produce  sureties  for 
him,  he  asks  to  be  discharged,  and  for  leave  of  the 
court  to  reassign  the  assigned  estate  to  Parker.  Mar- 
riotte evidently  views  the  assignment  as  a  matter  in 
which  only  Parker  and  himself  have  an  interest,  and 
he  does  not  see  why  Parker's  creditors  should  be  con- 
sulted, or  be  paid. 

Instead  of  granting  Marriotte' s  application  for  a 
discharge,  and  for  leave  to  reassign  the  property  to 
Parker,  the  proper  course  is  to  remove  him,  and  to 
hold  him  to  a  strict  accountability  for  the  assigned 

estate, 

—  ~ 

iipheld  or  not,  he  canaot  dispute  the  authority  under  which  he  holds 
the  trust  funds,  and  seek  in  such  a  way  to  retain  the  trust  property  to 
his  own  use. 

So  it  has  been  held  that  a  trustee  cannot  set  up  the  want  of  regis- 
tration which,  under  the  statute,  makes  his  deed  void,  in  opposition 
thereto  (Cooper  v.  Day,  1  Rich.  JSq.  26,  39.) 
Vol.  v.— 22 
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Any  creditor  of  Parker  may  now  apply  to  the  court 
for  Marriotte's  removal,  for  an  aocoantliigy  and  for  the 
examination  of  Parker  and  his  books. 

The  application  of  Marriotte  is  denied. 


HAVEMEYER  v.  LOEB. 

U.  8.  District  Court,  Southern  District  of  Nm  York; 
Decerriber,  1877.    Again,  June,  1878. 

Allowakcbs   to    Absignbe    fob    BEKEFrr    of    Cbeditobs,  fob 

EXFEITOES     AND     COUNSEL     FeES,      WHEN     ABSTONHEirr 
HAS    BEEN    BET    ASIDB,    AS    IN   F&AUD    OF 

THE  Bankrupt  Act. 

The  principles  governing  allowances  for  services  of  counsel  to  fltotc 
assignees,  laid  down  in  Piatt  o.  Archer  (18  SUUchf,  851),  ap- 
'proved. 

Where  a  voluntary  assignment  is  set  aside,  because  made  in  violation 
of  the  bankruptcy  statute,  the  expense  incurred  in  caring  for  tbe 
property  prior  to  the  bringing  of  the  suit,  which  was  proper  and 
reasonable  in  amount,  should  be  allowed. 

The  expense  was  incurred  for  the  property  within  this  rule;  if  the  w^ 
vices  were  properly  or  necessarily  rendered'to  the  State  assignee  ind 
those  services  were  properly  rendered,  so  far  as  they  benefited  and 
preserved  the  property  assigned,  and  were  not  hostile  to  the  'Sm 
in  bankruptcy. 

Where  the  voluntary  assignee  .acts  in  good  faith  in  accepting  the 
assignment,  his  disbursements  for  services  of  counsel,  made  in  good 
faith,  which  are  necessarily  and  properly  incurred  down  to  the  time 
that  he  received  notice  of  an  intention  to  attack  the  assignment  as 
in  violation  of  the  bankrupt  law,  are  to  be  allowed. 

Exceptions  to  a  master's  report  granting  allowances 
for  counsel  fee. 

This  action  was  brought  by  James  Havemeyer, 
assignee  of  Daniel  Prey,  Jsidor  Prey  and  Jacob  L. 
Haas,  bankrupts,  against  Charles  Loeb,  their  assignee 
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ioT  the  benefit  of  creditors  ander  the  general  assign- 
ment  law  of  the  State  of  New  York. 

The  said  Daniel  Frey,  laidor  Frey  and  Jacob  L. 
Haaa  made  a  general  assignment  for  the  benefit  of  ' 
creditors  to  the  defendant  on  April  S8,  1873.  On 
Angaet  1,  1876,  they  were  adjadicated  bankrupts,  and  ' 
the  plaintiff  qualified  as  assignee  in  bankruptcy  on 
February  19,  1877,  and  began  this  action  on  April 
2,  1877. 

I.  December,  1877. 

An  interlocutory  decree  was  made  by  the  district 
judge  on  Jnne  2,  1877,  declaring  that  the  said  general 
assignment  was  adjudged  void  and  of  no  legal  force  as 
against  the  plaintiff  as  such  assignee,  because  made  in 
fraud  and  violation  of  the  provisions  of  the  bankruptcy 
statute  of  the  United  States  ;  and  referred  to  a  special 
master  to  report  to  the  court  an  account  of  the  pay- 
ments, expenses  and  charges  of  the  defendant  as  such 
assignee,  including  hia  own  fees  for  his  services. 

The  said  special    master    reported,   among    other 
things,  that  the  defendant  produced  an  account  from 
May  3  to  December  20, 1876,  showing  receipts  $3,073.32, 
and  disbursements  $2,164.93,  leavinga  balance  on  hand 
of  $918.40;  that  two  of  the  disbursements  were  for 
counsel  fees,  each  of  $500,  which  were  paid,  one  on 
July  18,  and  the  other  on  August  1,  1876,  for  services, 
without  specification ;  that  as  the  payment  of    this 
$1,000  for  connsel  fee  was  made  subsequent  to  the 
tiling  of  the  petition  in  bankraptcy,  and  the  net  balance 
in  the  hands  of  the  defendant  was  only  $918,40,  and 
the  assignment  to  him  was  void,  it  should  not  be 
allowed;  that  the  defendant's  attorney  conducted 
suits  and  defended  none  bnt  this  one  ;  that  the  sun 
$244.70,  paid  by  the  defendant  to  one  Haas,  should 
disallowed ;  and  that  the  defendant  should  be  char] 
with  interest  at  6  per  cent,  per  annnm  on  the  two  sr 
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of   $500  each,   and  on  the  $244.70,   from  the  times 
respectively  when  they  were  paid. 

The  defendant  excepted  to  this  report,  1.  For  disal- 
lowing $1,000  for  connsel  fee,  and  claimed  that  he 
should  have  found  thafr  the  plaintiff  in  this  action 
qualified  as  assignee  in  bankruptcy  on  February  19, 
1877 ;  that  no  steps  or  proceedings  were  taken  by  any 
creditor  or  other  person  until  the  service  of  the  sub- 
poena in  this  action  on  April  2,  1877,  notifying  the 
defendant  that  any  proceedings  had  been  begun  or  that 
any  demand  would  be  made  upon  him  for  the  return  to 
any  person  of  the  assets  of  the  estate  originally  assigned 
to  him  ;  that  the  defendant  from  April  28,  1876,  to  the 
commencement  of  this  action,  acted  in  good  faith  in 
the  administration  of  the  trust  under  the  assignment, 
and  had  accounted  for  all  the  property  assigned  to 
him  ;  that  in  the  execution  of  said  trust  he  was  obliged 
to  employ  counsel,  and  that  the  counsel  fee  of  $1,000 
paid  was  reasonable  and  fair ;  that  a  large  part  of  said 
business  was  rendered  necessary  by  the  laches  and 
neglect  of  the  creditors  of  said  assignors,  and  who 
remained  idle  and  did  not  proceed  to  adjudicate  said 
assignors  bankrupts,  nor  to  elect  an  assignee  in  bank- 
ruptcy until  many  months  after  the  defendant  had 
realized  upon  the  assignors'  estate. 

2.  For  charging  interest  on  the  counsel  fee  and  the 
$244.70,  and  claimed  that  he  should  have  found  that 
the  said  sums  were  paid  out  by  the  defendant  in  the 
exercise  of  his  judgment  prudently  exercised,  and  that 
he  did  not  have  or  enjoy  the  use  thereof. 

3.  For  neglecting  and  failing  to  rule  upon  or  dis- 
pose of  a  large  number  of  objections  raised  during  the 
pendency  of  the  examination  before  him,  so  that  de- 
fendant could  not  ascertain  from  the  report  what 
amount  of  testimony  so  objected  to  the  master  relied 
upon  in  forming  his  judgment,  and  what  he  ex- 
cluded. 


ABBOTT'S    NEW  CASES.  341 

Havemeyer  «.  Loeb. 

In  passing  upon  the  foregoing  exceptions  the  fol- 
lowing opinion  was  rendered : 

WiUiam  A.  Abbott  and  T.  H.  BarowsJcy  {Abbott 
Brothers^  attorneys),  for  plaintiff. 

MelmUe  H,  Regensberger^  for  defendant. 

Blatchford,  J. — ^The  principles  which  must  gov- 
ern the  allowances  for  the  services  of  counsel  to  the  de- 
fendant in  this  case,  as  assignee  under  the  voluntary  as- 
signment, are  those  which  are  laid  down  in  Piatt  v. 
Archer  (13  Blatchf.  351). 

I  do  not  think  that  as  to  the  particulars  covered  by 
the  exceptions  to  the  master's  report  herein,  in  respect 
to  counsel  fees,  the  master  has  observed,  in  his  report, 
such  principles.  The  interlocutory  decree,  does  not,  as 
stated  in  the  report,  adjudge  the  assignment  in  this 
case  to  be  fraudulent  and  void. 

It  adjudges  it  to  be  "  void  and  of  no  legal  force  and 
effect,  as  against  the  plaintiff  as  such  assignee,  because 
made  in  fraud  and  violations  of  the  provisions  of  the 
bankruptcy  statutes  of  the  United  States,  herein- 
after referred  to  in  the  particulars  set  forth  in  the  bill 
herein." 

No  fraud,  in  fact,  was  established,  and  the  only 
fraud  found  was  a  constructive  fraud,  consisting  in 
doing  what,  under  the  bankrupt  statute,  the  assignee 
has  a  right  to  avoid.  Nor  does  the  fact  that  the  $1,000 
was  paid  after  the  petition  in  bankruptcy  was  filed, 
operate  of  itself  to  make  such  $1,000  not  allow- 
able, as  seems  to  be  supposed  by  the  master.  I  do  not 
intend  to  imply  that  the  $1,000  or  any  part  of  it  ought 
to  be  allowed.  But  if  it  was  an  expense  incurred  for 
and  on  account  of  the  property,  prior  to  the  bringing  of 
this  suit,  and  was  reasonable  in  amount,  and  neces- 
sary or  proper,  it  ought  to  be  allowed,  or  so  much  of  it 
ought  to  be  allowed  as  comes  within  the  above  descrip- 
tion. 
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It  was  incurred  for  and  on  account  of  the  property, 
if  the  services^  it  applied  to  were  properly  or  necea- 
sarily  rendered  to  the  defendant,  and  those  services 
were  properly  rendered,  so  far  as  they  benefited  and 
preserved  the  property  assigned  and  were  not  hostile  to 
the  suit.  The  master  seems  to  have  proceeded  on  a 
different  principle.  The  disallowance  of  the  two  items 
amounting  to  $1,000  is  excepted  to. 

A  reconsideration  of  the  case  by  the  master,  on  the 
principles  herein  laid  down,  may  result  in  the  same 
conclusion,  but,  if  so,  the  determination  will  have  been 
arrived  at  on  the  proper  principles. 

The  second  exception  must  also  be  allowed,  and  the 
question  of  interest  must  be  reported  on  anew.  I  do 
not  now  approve  or  disapprove  the  charge  of  interest 
as  to  any  one  of  the  three  items  on  which  the  master 
charged  it.     It  will  come  up  on  the  new  report. 

As  to  the  third  exception,  the  proper  course  is  to  call 
on  the  master  to  make  rulings  on  the  point  referred  to, 
and  embody  them  in  the  testimony. 

The  matters  covered  by  the  three  exceptions  must 
be  referred  back  to  the  master  for  a  report  in  confor- 
mity with  the  views  contained  in  this  opinion,  which 
report  will  also  embody  all  the  matters  referred  by  the 
interlocutory  decree. 

II.  June,  1878. 

The  matter  having  been  before  the  special  master 
a  second  time,  accorditig  to  the  foregoing  direction  of 
the  court,  he  made  another  report,  dated  March  12, 
1878,  in  which  he  found  in  respect  to  defendant's 
exceptions  in  brief  as  follows :  That  Daniel  Frey  and 
others  were  adjudicated  bankrupts  on  August  1, 1876, 
and  that  the  plaintiff  qualified  as  assignee  on  February 
19, 1877,  and  the  action  against  the  defendant  was  com- 
menced April  2, 1877 ;  that  no  steps  were  taken  by  any 
one  until  then  by  which  the  defendant  was  notified 
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that  he  would  be  required  to  return  the  assets  to  any- 
one ;  that  the  defendant  from  April  28,  1876,  to  the 
commencement  of  the  action,  acted  in  good  faith  in  the 
administration  of  the  trust,  and  had  rendered  an 
account  of  all  the  property  that  was  assigned  to  him  ; 
that  he  was  obliged,  in  the  execution  of  the  trust,  to 
employ  counsel,  and  that  the  payments  therefor  were 
reasonable  and  fair  to  the  extent  set  forth  as  follows : 

1.  Services  in  drawing  schedule,    .     $100 

2.  Preparing  accounting,    ...     75 

3.  Preparing  and  filing  bond,  ,         20 

4.  Services  respecting  pledges,  .        .    130 
6.  Services  canceling  bond,     .        .         75 

6.  Services  fifty  interviews,       .        .    100 

7.  Accounting  in  equity  action,      .       200 

that  two  other  items,  amounting  to  $800,  should  be 
disallowed,  because  not  beneficial  to  the  estate ;  that 
the  i)ayment  of  $244.70  to  Haas  should  not  be  allowed, 
and  defendant  should  be  charged  interest  thereon  from 
July  12,  1877,  when  he  made  payment  of  a  balance  of 
$918.40  to  the  plaintiff ;  that  after  the  petition  in  bank- 
ruptcy was  filed  the  creditors  delayed  the  election  of 
an  assignee  for  eight  months,  and  for  seven  months 
after  the  defendant  had  realized  upon  the  assignors' 
estate,  and  that  a  part  of  said  services  were  rendered 
during  that  period,  but  what  proportion  thereof  par- 
ticularly the  evidence  did  not  enable  him  to  find  ;  that 
the  interest  mentioned  in  the  former  report  should  not 
be  paid  except  as  above  stated ;  and  that  the  objections 
raised  on  the  hearing  had  been  examined  and  dis- 
I>osed  of. 

To  this  report  both  parties  excepted. 

Abbott  Brothers  and  T.  H.  BarowsJcy,  for  plaintiff. 

Melville  H.  Regensburgery  for  defendant : — I.  The 
laws  of  the  State  of  New  York  regulate  the  payment  of 
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fees  to  the  assignor,  whenever  the  assignment  itself 
does  not  contain  a  clause  in  that  respect :  when  it  does, 
the  acceptance  of  the  trast  binds  the  trast  estate  in 
respect  to  every  reasonable  provision  therein  made  for 
the  compensation  of  the  assignee  and  his  counsel. 

II.  An  assignment  for  the  benefit  of  creditors, 
made  in  good  faith,  without  preferences  and  in  accord- 
ance with  the  law  of  the  State  where  the  assipors 
reside,  is  not  fraudulent  and  void  per  se  (Mayer  «. 
Hellman,  1  Otto,  496  ;  Haas  v.  O'Brien,  66  N.  T. 
697 ;  S.  C,  1  Abb.  New  Cas.  173 ;  Sedgwick  v.  Place, 

1  Nat.  Bankruptcy  Reg.  204,  673 ;  Langley  v.  Perry, 

2  Id.  180).  Therefore  the  defendant  was  justified  in 
proceeding  with  the  due  execution  of  his  trust  and 
incurring  the  reaisonable  charges  of  his  counsel. 

III.  None  of  the  services  for  which  compensation  is 
asked  in  this  proceeding  were  hostile  to  this  salt  in 
banki'uptcy  in  this  court  (Piatt  v.  Archer,  13  Blaiehf' 
351 ;  In  re  Stubbs,  4  Nat.  Bankruptcy  Reg.  376 ;  h 
re  Burkholder  v.  Stump,  Id.  597 ;  In  re  Street  «. 
Dawson,  Id.  207;  MacDonald  v.  Moore,  1  Abb.  New  Cos, 
68).  Those  services  benefit  and  preserve  the  property, 
which  make  it  impossible  for  the  estate  to  diminish, 
and  which  result  in  having  the  fund  in  a  shape  for 
immediate  use. 

IV.  The  plaintiff  is  guilty  of  inexcusable  neglectand 
gross  laches  in  permitting  the  defendant  to  proceed 
with  his  trust  after  the  commencement  of  the  proceed- 
ings in  bankruptcy. 

V.  The  disbursements  and  allowances  to  the  State 
assignee  are  recognized  by  the  bankrupt  court  (Mac- 
Donald  V.  Moore,  supra).  The  practice  in  the  Stat« 
courts  is  similar  (Bostwick  v.  Beizer,  10  Abb.  Pr.  197; 
Grover  v.  Wakeman,  11  Wend.  187,  192;  Colburn  v. 
Morton,  1  Abb.  Ct,  of  App.  Dec.  378,  and  cases  cited). 
The  $300  rejected  by  the  master  should  be  allowed. 

Choate,  J. — ^Exceptions  to  master's  report,  allow- 
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ing  the  defendant,  who  held  the  property  of  the  bank- 
rupt under  a  voluntary  assignment  for  the  benefit  of 
creditors,  certain  disbursements  for  services  of  counsel. 
The  case  has  been  before  the  court  once  already  on 
exceptions  to  a  former  report,  and  the  principles  gov- 
erning these  allowances  were  clearly  stated  by  Judge 
Blatchford.  The  defendant  acted  in  good  faith  in 
accepting  the  assignment,  and  his  disbursements  for 
services  of  counsel,  made  in  good  faith,  and  which  are 
found  to  have  been  necessarily  incurred  down  to  the 
time  that  he  received  notice  of  an  intention  to  attack 
the  assignment  as  in  violation  of  the  bankrupt  law,  are 
to  be  allowed. 

I  see  no  reason  to  dissent  from  the  conclusions  of 
the  master  as  to  the  amounts  allowed  for  the  services 
rendered.  The  question  is,  therefore,  whether  the  sev- 
eral items  are  proper  charges.  The  items  for  $100  for 
perfecting  the  debtors'  schedule ;  $75  for  services  in 
preparing  for  an  accounting  before  the  State  court ;  $20 
for  preparing  and  filing  the  bond  required  of  the  as- 
signee ;  $75  for  getting  the  bond  canceled ;  $130  for 
services  respecting  pledges;  and  $100  for  interviews 
on  the  business  of  the  trust  seem  to  be  proper  within 
the  rule.  Counsel  for  plaintiffs  insists  that  it  must 
appear  that  the  services  rendered  actually  benefited 
the  fund,  and  he  relies  on  some  expressions  in  the 
opinion  of  the  learned  judge  in  this  case  for  excluding 
these  items  on  the  ground  that  they  are  not  shown  to 
have  benefited  the  fund.  But  I  understand  the  opinion 
to  mean  that  while  the  assignee  is  acting  in  good  faith 
and  without  notice  of  any  intention  on  the  part  of 
creditors  or  a  bankrupt  assignee  to  attack  the  assign- 
ment, all  disbursements  of  this  character  which  are 
rendered  necessary  and  proper  by  the  duty  and  trust 
which  the  assignee  has  assumed  towards  the  estate  are 
to  be  deemed  beneficial  to  the  fund  (see  McDonald  v. 
Moore,  16  JVat.  Bankruptcy  Reg.  26). 
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The  item  of  $200  for  seryices  rendered  by  counsel  in 
the  accounting  in  this  case,  being  services  rendered  in 
defense  of  this  suit  brought  to  set  aside  the  yolantary 
assignment,  therefore  hostile  to  this  suit,  cannot  be 
allowed. 

Defendant' s  exceptions  overruled. 

Plaintiffs'  exceptions  sustained  as  to  item  of  $300. 

Decree  in  accordance  with  this  opinion. 


MATTER   OF   YOUNGS. 
N.  T.  Common  Pleas  ;  Special  Termj  November^  1879. 

Assignee  for  Benefit  of  Creditors. — Compromise  of  Cladc  dcb 
Estate. — Notice  to  Creditors. — Reference. 

On  an  application  by  an  assignee  for  leave  to  compromise  a  claim  due 
the  estate,  the  court  may,  in  its  discretion,  require  notice  to  be 
given  to  the  creditors  so  that  they  may  be  heard.* 

The  application  may  be  referred  to  a  referee,  with  directions  to  gi^ 
by  mail  (or  personally,  where  practicable),  eight  days^  notice  to  the 
persons  indicated  by  the  schedules  as  creditors.! 

Application  by  the  assignee  of  Youngs,  Smith  ft 
Co.,  for  leave  to  compromise  a  claim  due  the  assigned 
estate. 

Miller  &  PecJcham^  for  assignee. 

J.  F.  Daly,  J.,  in  directing  notice  to  be  given  to 
the  creditors,  held  as  above. 

*  Note  on  Trustees'  Compromises. 
The  following  siimmary  of  the  authorities  on  the  power  of  coaits 
of  equity  to  advise  and  direct  assignees  and  other  trustees  to  com- 

■'■■'*>'■■   — 
t  See  on  this  point,  Loring  «.  Steineman,  1  Mett,  207;  Kerr «. 
Blodgett,  48  N,  r.  62;  16  Ahb.  Pr.  137;  Matter  of  Empire  City  Bank, 
18  N,   r.  199;  S.  C,  8  ^».  Pr.  192;  Metrop.  Board  of  Health*. 
Heister,  37  K  T.  661. 
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promise,  taken  in  part  from  an  opinion  rendered  by  Austik  Abbott, 
as  referee  in  a  case  ariang  under  the  general  assignment  act,  may  be 
useful  in  this  connection. 

I.  The  general  function  of  the  court  as  the  counsel  of  trustees. 

In  Shipman^s  Petition  (1  Ahb.  New  Cos,  406),  it  was  held  in  this 
court  (RoBmsoN,  J.),  that  the  county  judge's  power  under  the  act  of 
1660,  then  in  force,  did  not  extend  to  directing  the  assignee  in  the 
general  administration  of  the  estate ;  but  the  assignee  must  apply  to  a 
court  of  equity,  if  he  desired  sanction  in  a  compromise  or  conTersion 
of  assets. 

Subsequently  the  statute  was  amended  in  the  revision  so  as  to 
confer  this  power. 

The  provision  of  the  General  Assignment  Act  of  1877,  conferring 
this  equitable  power  upon  the  court,  is  as  follows:  **Sect.  25.  Any 
proceeding  under  this  act  shall  be  deemed  for  all  purposes,  including 
review  by  appeal  or  otherwise,  to  be  a  proceeding  liad  in  the  court  as 
a  court  of  general  jurisdiction,  and  the  court  shall  have  full  jurisdic- 
tion to  do  all  and  every  act  relating  to  the  assigned  estate,  the 
assignees,  assignors  and  creditors,  and  jurisdiction  shall  be  presumed 
in  support  of  the  orders  and  decrees  therein  unless  the  contrary  be 
shown ;  and  after  the  tiling  or  recording  of  an  assignment  under  this 
act,  the  court  may  exercise  the  powers  of  a  court  of  equity  in  refer- 
ence to  the  trust  and  any  matters  involved  therein." 

This  includes  the  power  to  advise  the  assignee.  In  the  case  of 
Treadwell  u.  Cordis,  5  Gray,  841  (Mass.  Supreme  Ct.  1855,  Opinion 
by  Shaw,  Ch.  J.),  it  was  held  that  equity  jurisdiction,  given  by  statute 
in  cases  of  trust  arising  in  the  settlement  of  estates,  is  broad  enough 
to  extend  to  cases  where  trustees  seek  the  aid  and  direction  of  a  court 
of  equity,  where  there  is  doubt  and  difficulty,  and  where  there  are 
conflicting  claims  on  the  part  of  different  parties  to  the  same  property 
or  rights,  under  the  instrument  by  which  such  trust  is  created. 

The  most  familiar  case  of  the  exercise  of  this  power  in  our  courts 
is  that  of  an  action  by  an  executor  for  the  construction  of  a  will ;  but 
such  cases  are  only  one  instance,  and  they  rest  upon  the  well-settled 
principle  of  equity,  that  any  trustee  placed  in  circumstances  in  which 
he  may  have  reasonable  doubt  as  to  the  disposition  of  the  fund  in  his 
hand,  has  a  right,  for  his  own  safety,  to  apply  to  a  court  of  equity  for 
direction,  making  the  persons  interested  parties  to  the  proceeding. 
Goodhue  t>.  Clark,  37  N,  H.  625. 

To  the  same  effect  is  Hayden  v,  Marmaduke,  19  Mo,  (4  Benn,) 
408. 

In  Jones  v,  Stockett,  2  Bland  (Md.)  409,  425  (1830),  the  subject 
was  fully  discussed  by  Chancellor  Bland.    His  statement  of  the  rale 
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is  as  follows:  '^It  has  been  long,  and  well-settled,  that  in  all  cases 
where  property  has  been  vested  in  a  trustee;  or  placed  in  his  hands, 
or  put  under  his  control  for  the  purpose  of  securing  it  for  the  benefit 
of  any  one ;  or  to  insure  its  proper  application  in  any  legal  way  as 
prescribed  by  the  owner,  that  although  such  trustee  may,  in  almost 
all  cases,  if  he  thinks  proper,  take  upon  himself  the  risk  of  properly 
executing  the  trust  without  assistance  from  any  quarter;  yet  he  is  not 
absolutely  bound  to  do  so.  He  may  in  all  cases  where  the  nataie  of 
the  trust  is  governed  by  principles  of  equity,  as  most  commonly  hap- 
pens, ask  the  direction  of  a  Court  of  Chancery;  and  act  under  the  in- 
demnity of  its  decree ;  not  because  such  a  court  is,  in  itself,  considered 
as  a  proper  or  suitable  agent  for  the  mere  safe-keeping,  or  manage- 
ment of  any  property ;  but  because  where  property  has  been  put  into 
a  particular  course,  allowed  and  regulated  only  by  principles  of  equity, 
it  is  fit  and  proper,  that  all  who  have  a  beneficial  vested  interest  in  it; 
as  well  as  the  agent  to  whose  management  it  has  been  confided, 
should  have  an  opportunity  of  coming  before  a  tribunal  whose  pecu- 
liar province  it  is  to  apply  such  principles;  and  have  such  property  so 
regulated ;  as  well  that  those  who  may  be  then,  or  thereafter  bene- 
ficially interested,  may  sustain  no  loss,  as  that  the  trustee  may  fall 
into  no  mistakes,  nor  be  subjected  to  any  unreasonable  responsibility 
in  cases,  where  the  rules  of  equity,  by  which  his  administration  most 
be  governed,  are  complex  and  of  difi&cult  application.  And  therefore 
it  is,  that  in  all  such  cases,  where  a  trustee  comes  befoce  a  court  of 
equity,  as  a  plaintiff,  or  is  brought  before  it  as  a  defendant,  and  de- 
clines to  execute  the  trust  without  the  direction  and  indemnity  of  the 
court,  he  is  held  to  be  so  entirely  justifiable  in  thus  seeking  its  pro- 
tection, that  he  is  never  charged  with  interest  or  costs ;  and  that  all 
such  losses  and  expenses  are  directed  to  be  borne  by  the  particular 
trust  fund  in  regard  to  which  the  direction  has  been  required." 

The  exercise  of  the  power  is  not  confined  to  the  determination  of 
the  construction  of  the  trust  instrument,  nor  to  purely  equitable 
questions. 

Thus,  in  Talbot  v.  Earl  of  Radnor,  9  M.  d  K  252  (before  the  Mas- 
ter of  the  Rolls,  Sib  John  Leach,  1834),  it  was  held  proper  for 
trustees  to  file  a  bill  to  determine,  among  other  things,  a  purely  legal 
question  raised  by  the  adverse  claim  of  a  third  person  to  property 
claimed  by  the  trustee  as  a  part  of  the  fund;  but  that  as  the  claim 
was  a  pure  question  of  law  in  ejectment,  the  adverse  claimant  had  a 
right  to  elect  to  prosecute  his  action  at  law. 

So  in  Wheeler  v.  Perry,  18  iV;  H,  807  (1846,  Opinion  by  Pabker, 
Ch.  J.),  it  was  held  that  a  trustee,  who  had  paid  over  extraordinary 
dividends  to  a  beneficiary,  in  ignorance  of  a  doubt  as  to  whether  the 
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dividends  did  not  belong  to  the  body  of  the  fund,  and  who  held 
other  like  dividends,  might  properly  apply  for  aid  and  direction  upon 
the  conflicting  claims,  both  as  to  the  money  he  had  already  paid  over, 
and  rc-claimcd  by  him,  and  as  to  that  still  in  his  hands  and  claimed 
by  the  beneficiary. 

The  question  turned,  not  on  the  construction  of  the  trust,  but  on 
the  true  character  of  extraordinary  dividends. 

But  in  Greene  t>.  Mumford,  4  B.  L  318,  822  (1856,  Opinion  by 
Ames,  Ch.  J.),  the  court  refused  to  act  on  the  bill  of  a  trustee  which 
was  evidently  framed  by  consent,  and  involved  no  question  of  doubt 
either  on  the  construction  of  the  instrument  or  on  equitable  consider- 
ations, but  only  the  legality  of  a  tax  as  to  which  he  had  an  easy  and 
safe  remedy  by  an  action  at  law. 

At  common  law  and  in  equity,  independent  of  statute,  and  with- 
out previous  sanction  of  the  court,  a  trustee  has  power  to  compromise, 
at  the  peril  of  assuming  the  burden  of  proof,  if  his  act  be  afterward 
called  in  question,  that  the  compromise  was  fair,  in  good  faith,  and 
that  it  was  justified  in  the  interest  of  the  estate,  by  the  situation  at 
the  time  when  it  was  made. 

Thus,  in  People  o.  Pleas,  2  Johm,  Cos,  876,  the  power  of  an  ad- 
ministrator to  compromise  a  suit  against  the  estate  was  established 
(1801,  Opinion  by  Kbnt,  J.).  Among  the  assets  that  came  to  the 
administrator's  hands  was  a  lease  for  lives;  and'  an  action  was 
brought  against  the  widow  who  was  tenant  in  possession  to  recover 
the  estate ;  and  the  administrator,  the  widow  and  the  adult  parties  in 
interest,  believing  that  the  lease  had  been  forfeited,  agreed  to  a  com- 
promise with  the  claimant  of  the  fee,  who  paid  them  $750.  Heldy 
valid.  But  it  appearing  that  the  administrator  subsequently  dis- 
covered that  the  estate  was  not  forfeited,  he  was  not  justified,  ^vq 
years  afterward,  in  giving  a  release. 

In  Murray  t>.  Blatchford,  1  Wend,  583,  616  (Court  of  Errors,  1828, 
Opinion  by  Savage,  Ch.  J.),  it  appeared  that  pending  a  suit  for  settle- 
ment of  partnership  accounts,  the  complainant  died ;  hin  three  admin- 
istrators prosecuted  the  suit  and  obtained  a>  report  for  $90,000; 
defendant  having  become  insolvent,  two  of  the  administrators  compro- 
mised with  him  for  $30,000  and  released  him.  This  was  done  by  the 
counsel  of  Chancellor  Kent,  and  with  the  assent  of  parties  in  interest 
representing  two-thirds  of  the  subject  in  controversy ;  the  other  parties 
in  interest  thereupon  filed  a  bill  to  set  aside  the  compromise  as  fraudu- 
lent. The  circuit  judge  confirmed  the  compromise  as  to  those  who 
had  assented,  and  declared  it  inoperative  as  to  those  who  objected. 
The  court  of  errors  reversed  the  decree,  holding  that  the  evidence  did 
not  sustain  the  charge  of  fraud ;  that  two  administrators  had  power  to 
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compromise  against  the  will  of  the  other.  The  opinion  of  the  oooit 
lays  stress  upon  the  circumstance  that  the  debtor  compromising  did 
not  intend  to  submit  to  the  judgment,  but  would  appeal;  and  adds*. 
'^  suppose  the  administrators  had  no  interest  in  the  avails,  and  those 
owning  two-thirds  of  the  fund  bad  urged  such  an  arrangement,  bat  it 
was  declined,  and  in  the  end  much  less  had  been  recovered;  or  sup- 
pose the  whole  had  been  lost,  through  the  subsequent  failure  of  Hll^ 
ray,  after  rejecting  such  an  offer;  would  not  those  who  had  nrged  the 
settlement  have  much  more  reason  to  call  upon  the  administraton  ind 
charge  them  with  a  violation  of  duty  ?" 

In  Leland  «.  Manning,  4  Sun^  7  (1875,  Opinion  by  Brady,  J.,  Batib, 
P.  J.,  and  Daniels,  J.,  concurring),  it  was  held  that  upon  general  prin- 
ciples, an  executor  not  only  has  the  power,  but  is  bound,  to  compound 
and  release  a  debt,  if  the  interest  of  the  estate  requires  it  He  is 
obliged  to  act  as  a  discreet  and  prudent  man  would  act  were  the  d^t 
his  own. 

In  Gihnan  «.  Oilman,  6  Sup'm  Ot,  (T,  A  0.)  211  (1875,  Opinion  by 
Dajtibls,  J.)  the  general  term  held  that  the  majority  of  execntonhid 
power  to  compromise  a  claim  against  the  esti^te,  and  to  allow  a  ptft 
of  it,  although  it  was  not  recognized  by  the  testator.  That  if  sach  ft 
settlement  were  collusive  or  fraudulent  it  might  be  impeached  tl3ce 
at  common  law  and  under  the  statute ;  but  no  want  of  good  faith 
appearing,  the  settlement  could  not  be  opened  merely  because  they 
might  have  erred  in  allowing  more  than  the  claimant  was  entitled  to. 

In  Berrien^s  Estate,  16  Al)b.  Pr.  JV.  3.  28,  it  was  held  that  execu- 
tors and  administrators  may  be  authorized  by  the  surrogate  under  the 
Btatute  (2  E,  S.  87,  vol.  8,  6th  Ed.  p.  95,  |  85),  to  compromise  a 
claim  of  the  estate  against  a  solvent  debtor,  the  amount  of  the  claim 
being  in  dispute  on  admitted  grounds,  and  the  difficulty  of  snccess- 
fuUy  resisting  a  recoupment  or  counter-claim  being  admitted.  Over- 
ruling Howell  e.  Blodgett,  1  Bed/.  ilT.  71  Surr.  828. 

In  Bacot  v,  Heyward,  5  Bieh.  (8.  C.)  441,  a  compromise  of  liti- 
gation, made  by  the  trustee  on  his  own  responsibility,  was  approved 
by  the  court.  A  trustee  under  a  marriage  settlement  sued  on  hondi 
which  he  held  for  the  price  of  slaves  (this  was  in  1870) ;  and  he  re- 
covered judgment,  subject,  however,  to  the  final  decision  of  the  court 
of  last  resort  of  the  question  then  pending  as  to  the  validity  of  such 
bonds.  Before  that  court  decided  such  bonds  to  be  valid,  as  it  after- 
ward did,  a  compromise  was  agreed  on  between  the  trustee  and  the 
debtor,  by  which  the  debtor  paid  about  half  the  amount  of  the  judg- 
ment, and  was  released  from  the  balance,  ffddy  a  proper  compro- 
mise. 

In  Reynolds  v.  Brandon,  8  Bn$k.  (Tern.)  698,  it  was  held  that  tfa« 
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power  of  the  court  to  advise  a  trostee  might  be  exercised  for  the  pur- 
poee  of  sanctioning  a  compromise. 

In  Crosby  v.  Mason,  82  Conn,  482;  S.  C,  6  Am.  Law  Beg.  N.  & 
18  (1865)  the  court  saj,  on  a  bill  by  executors  for  the  construction  of 
A  will,  that  although  such  suits  are  not  favored  (a  disfavor  which,  so 
far  aa  I  know,  has  only  been  expressed  in  the  courts  of  New  England 
w^here  equity  jurisdiction  is  sparingly  entertained  in  all  cases),  they 
are  entertained  to  save  litigation;  and  the  court  say:  **It  would  be 
difficult  to  obtain  competent  and  sidtable  persons  to  accept  situations 
of  great  perplexity  and  responsibility,  unless  they  were  permitted  to 
obtain  the  advice  of  a  court  of  chancery  as  to  the  proper  discharge 
of  their  duties.     The  court  is  not  bound  to  entertain  such  an  applica- 
tion, as  its  interference  in  such  cases  is  always  a  matter  of  discretion. 
It  is  clearly  for  the  advantage  of  all  parties  in  interest  to  have  ques- 
tions of  law,  interrupting  and  delaying  the  settlement  of  estates,  dis^ 
posed  of  in  this  way,  and  they  have  a  full  opportunity  to  be  heard.'' 
Assignees  for  benefit  of  creditors  are  trustees  within  the  rule. 
Thus  in  Coe  «.  Beckwith,  10  Abb.  Fr.  296  ;  S.  C,  81  Barb.  880 
<6p.  T.  1860,  Opinion  by  Lboi7ABD,  J.),  it  was  held  that  a  trustee  for 
the  benefit  of  creditors,  in  this  case  a  trustee  under  a  railroad  mort- 
gage deed,  may  maintain  an  action  for  direction  as  to  the  right  to  the 
funds  held  by  him,  and  claimed  by  various  persons,  and  among  others 
attaching  creditors ;  and  that  unknown  creditors  or  parties  in  interest, 
if  numerous,  need  not  be  joined  as  parties. 

In  Dimmock  v.  Bixby,  20  Pick.  868,  it  was  held  that  assignees  for 
benefit  of  creditors  are  entitled,  upon  the  same  principle  as  executors 
or  trustees  in  general,  to  the  protection  of  a  court  of  equity  in  the 
execution  of  their  trusts,  and  that  this  familiar  principle  ought  to  be 
liberally  applied  in  all  cases  where  the  security  of  trustees,  acting 
furly,  may  require  the  application.  Whenever  a  trustee  doubts  as  to 
his  safety  and  security  in  complying  with  any  claim  of  a  costtti  que 
trwft^  or  doubts  as  to  any  other  matter  arising  in  the  execution  of  his 
trust,  his  only  prudent  and  safe  course  is,  to  wait  for  the  directions  of 
A  court  of  equity.  The  common  course  in  such  cases  is,  for  the  trustee 
to  decline  acting  without  such  a  sanction,  leaving  the  cestui  que  tnut 
to  bring  his  bill  to  compel  the  execution  of  the  trust,  but  it  does  not 
aeem  to  be  material  whether  the  trustee  be  a  plaintiff  or  a  defendant 
in  the  suit,  the  object  of  the  application  to  the  court  being  in  either 
case  the  same. 

The  question  in  this  case  was  as  to  the  duty  of  assignees  for  benefit 
of  creditors  in  settling  confiicting  claims,  and  in  construing  the  deed, 
and  in  applying  the  funds.  The  court  held  (p.  376)  that  the  as- 
signees were  not  obliged  to  wait  until  they  should  be  sued  by  the 
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creditor;  and  the  law  regards  it  as  the  duty  of  a  tmstee  in  a  doubtful 
case  to  seek  snch  advice.  The  bill,  however,  in  this  case,  wss  held 
multifarious  for  joining  other  matters. 

In  Freeman  v.  Cook,  6  Ired.  Eq,  (JV.  C)  378,  878  (1849),  Nash,  J., 
in  speaking  of  trustees  who  had  acted  merely  under  advice  of  counsel, 
and  whom  he  held  not  protected,  said  that  their  only  safe  course  was 
*'to  have  procured  the  advice  of  a  Court  of  Chancery,  which  they 
had  a  right  to  resort  to.  .  .  .  The  chancellor  is  the  only  safe  and 
secure  counsellor  to  trustees." 

In  a  note  to  the  case  of  Crosby  «.  ICason,  in  6  Am,  L,  Beg.  N.  S, 
18,  19,  Judge  Redfield,  the  learned  author  of  the  treatise  on  wills 
and  executors,  in  speaking  of  the  right  of  the  personal  representative 
to  demand  the  aid  and  direction  of  a  court  of  equity  in  regard  to  the 
mode  of  performing  his  duties,  says:  "  This  is  a  matter  of  great  con- 
cern to  the  representative,  and  to  the  extent  of  his  personal  responsi- 
bility. For  if  he  assumes  to  act  upon  his  own  judgment  and  dis- 
cretion in  a  matter  of  bona  fide  doubt,  and  where  he  might  ask  tbe 
direction  of  the  court  in  such  a  form  as  to  settle  the  rights  of  all 
parties  and  relieve  all  doubt  and  uncertainty,  he  must  be  regarded  as 
acting  voluntarily  upon  his  own  responsibility  in  a  matter  where  there 
was  no  actual  necessity  of  his  assuming  any  ftuch  responsibility;  and 
if  it  should  ultimately  appear  that  he  was  mistaken  in  regard  to  the 
law,  it  will  afford  no  justification  or  excuse  that  he  acted  according  to 
his  best  judgment  and  discretion  and  in  the  most  undoubted  good 
faith  in  a  matter  where  he  might  have  certainty  to  guide  him  in  the 
performance  of  his  duty.  No  trustee  has  any  right  to  act  upon  oncer- 
certainties  or  probabilities,  merely." 

On  such  an  application  the  court  will  not  order  the  trustees  to  act; 
but  will  only  sanction  and  authorize  what  is  proposed  to  be  done,  if 
proper.  Wiswell «.  First  Congregational  Church,  14  Ohio  St,  31,  48 
(1862,  Opinion  by  Ranney,  J.). 

So  too  the  creditors  themselves  may  apply.  If,  from  any  cansc, 
the  execution  of  the  trust  for  creditors,  imder  a  general  assignment, 
has  become  so  embarrassed  that  the  aid  of  equity  is  required  for  the 
direction  of  the  trustee,  certainly,  where  he  admits  that  he  contem- 
plated asking  the  direction  of  the  court,  the  creditors  need  not  wait 
for  him,  but  may  themselves  file  a  bill.  Wilson  «.  Brown,  12  "S,  /. 
Eq,  (1  Btai.)  246. 

II.   The  form  of  the  application. 

Some  difference  of  opinion  has  existed  as  to  whether  the  applica- 
tion may  be  by  petition  or  must  be  by  action. 

The  generally  recognized  principle  in  courts  of  equity  is  that  laid 
down  by  Kent,  Ch.  J.,  in  Codwise  v,  Gelston,  10  Johns.  521,  that  on 
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a  collateral  matter  which  has  reference  to  suit  in  court,  the  court  may 
act  on  petition. 

80  in  the  Matter  of  Foster,  7  Hun,  130,  it  was  held  that  the  pro- 
ceeding to  discharge  a  trustee  may  be  by  petition,  and  will  be  con- 
elusive  on  the  parties  to  it;  and  that  the  equity  powers  of  the  court 
are  broad  enough  to  entertain  a  petition  from  the  cestui  que  truet  to 
open  the  discharge,  without  putting  him  to  an  action. 

In  Neale  v.  Davies,  5  De  O.  M.  d  O.  258,  it  was  held  that  the 
defendant's  answer  setting  up  the  doubt  is  an  application  for  advice 
on  which  the  court  can  act. 

In  Bkep,  Calmes,  1  EiU  (8.  C.)  Eq.  112,  it  was  held  that  a  testa- 
mentary trustee  may  file  a  petition  to  obtain  the  sanction  of  the  court 
to  an  investment,  there  being  no  directions  in  the  will;  and  that  a 
dismissal  of  the  petition  was  error. 

In  the  case  of  the  Petition  of  the  Baptist  Church,  51  N.  H.  424 
(1871,  Opinion  by  Bellows,  Ch.  J.),  it  was  held  that  by  virtue  of  the 
general  jurisdiction  of  a  court  of  equity  over  trusts,  a  trustee  in  case 
of  doubt  may  seek  the  aid  and  direction  of  the  court ;  and  that  when 
a  petition  is  filed  instead  of  a  bill,  it  is  amendable  if  a  bill  be  neces- 
sary. 

See  also  Matter  of  Le  Blanc,  4  Ahb.  If.  C.  221. 

m.   The  effect  of  proceeding  without  notice  to  the  creditors. 

In  Lorillard  9.  Coster,  5  Paige,  172,  215,  it  was  held  on  a  bill  by 
executors  and  trustees  to  settle  the  constpiction  of  a  will  and  carry  it 
into  effect,  that  if  neither  party  to  such  an  action  raises  the  objection 
that  eestuis  que  trusteat  not  joined  are  necessary  parties,  it  is  compe- 
tent for  the  court  to  go  on  and  make  the  proper  decree  so  as  to  settle 
the  lights  of  parties  then  before  it;  which  decree,  of  course,  is  with- 
out prejudice  to  the  rights  of  those  who  are  not  before  it. 

In  Kearney  v.  Macomb,  16  JV;  J.  Eq.  (1  €.  E.  Green),  189  (1863, 
Gheen,  Chan.),  on  a  bill  by  trustees  under  a  marriage  settlement  for 
instructions,  the  court  held  that  as  the  decision  was  solely  for  tbe 
guidance  and  protection  of  the  trustees,  and  it  would  conclude  the 
rights  of  those  only  who  were  parties,  the  court  would  determine  the 
questions,  although  they  might  affect  some  who  were  not  before  the 
court. 

In  Solleew.  Croft,  7  Bich.  Eq.  (8.  G.)  34,  48,  45  (1854,  Opinion  by 
Wabdlaw,  Chan.),  it  was  held  that  orders  sanctioning  a  trustee^s  sale 
of  the  property,  made  on  his  petitition,  do  not  bar  a  cestui  que  trust 
who  had  no  notice  ;  but  on  a  bill  by  the  latter  to  hold  him  to  account, 
tbe  court  should  approve  the  transaction  if  the  facts,  shown  to  have 
existed  when  it  was  made,  were  such  that  it  should  have  been  sanc- 
tioned then,  had  application  been  made. 
Vol.  v.— 28 
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In  AnonymouB  v.  Q<elpcke,  5  JJim,  245  (1875,  Opinion  by  Dakiilb, 
J.,  Datis,  p.  J.,  and  Bradt,  J.,  concurring),  a  trustee,  under  mi 
assignment  made  for  the  benefit  of  creditors,  without  notice  to  the 
creditors  or  to  his  co-trustee,  who  he  knew  was  opposed  to  the  com- 
promise of  a  claim,  applied  to  the  courts  by  a  petition  purportiDgto 
be  made  on  behalf  of  himself  and  his  co-trustee,  for  instroctioD  to 
make  such  compromise,  and  obtained  an  order  directing  it.  EeH  oa 
application  for  the  pasung  of  his  accounts,  that  such  order  was  no 
protection  for  the  compromise  made  thereunder  by  such  trustee.  Tbst 
when  controverted  rights  or  doubtful  acts  are  to  be  detennfaied, 
notice  should  always  be  given  to  the  parties  interested. 

An  order  of  the  court  of  chancery,  authorizing  a  trustee  to  mort- 
gage, is  iDoperative  against  eettuis  que  tnutent  then  living,  who  were 
not  made  parties  to  the  proceedings  in  which  such  order  was  made ; 
and  the  mortgage  is  void  as  against  thenu  N.  T.  Superior  Court, 
1860,  Horspool  v.  Davis,  6  Bosw,  581. 

IV.  Aa  to  the  extent  to  tohieh  the  court  may  control  the  ditttg^ 
of  a  trustee,  compare  Gisbome  «.  Qisbome,  L.  E.  2  App,  Col  908; 
86  L,  T.  li,  8,  564;  Be  Roper's  Trust,  40  Z.  T.  IT,  8.  97;  Pink*.  De 
Thuisey,  2  Mad,  157;  Gostabadie  «.  Ck)Btabadie,  6  Hare,  410';  Levesey 
V.  Harding,  Tcmlyn,  460;  Collins  v.  Vining,  1  C.  P.  CooperiCdt. 
472;  Be  Hodges,  L.  B7  Chan.  Dw.  754;  Brophy  v.  Bellamy,  29  L  T. 
If.  8.  380;  Walker  «.  Walker,  5  Mad.  424  ;  Thomas  «.  Dering,  1 
Keen,  729;  Cafe  e.  Bent,  8  Bare,  245;  Silliboume  v.  Newport,  1  Knf/ 
db  J.  602 ;  Kekewich  e.  Marker,  8  Macn.  d  Q.  1326 ;  Talbot  «.  Manh- 
field,  L.  B.  8  Ch.  App.  622. 


MATTER   OF   THOMAS. 
If.  Y.  Common  Pleas  ;  Special  Term^  January^  1879. 

Allowances   to   Couzisel  of   Ajssiohbe   for  the    Bbkbtit  or 

Creditors. 

Allowances  cannot  be  granted,  to  the  counsel  of  the  assignee  for  the 
benefit  of  creditors,  out  of  the  assigned  estate,  before  the  final  ac- 
counting.* 

An  assignee  making  any  payments  to  counsel  must  do  so  upon  his 
own  responsibility. 


^^mmmmm^ 


*  See  the  following  case;  and  Havemeyer  «.  Loeb,  in  this  voL 
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Matter  of  Weinhnus. 

Motion  for  allowances  to  connsel  of  John  L.  Hill, 
assignee  of  Thomas  &  Co.,  before  the  final  accounting. 

Ely  &  Smithy  for  assignee. 

J.  F.  Daly,  J. — Since  this  matter  was  referred,  this 
court  at  special  term  has  decided  that  there  is  no  power 
to  grant  any  allowance  out  of  the  fund  to  counsel  for 
an  assignee  before  his  final  accounting  (Labkemobe,  J. 
Matter  of  Youngs,  Smith  &  Co.).* 

This  decision  is  controlling,  because  the  principle 
upon  which  the  payments  here  asked  for  are  urged,  is 
substantially  that  there  was  employment  of  counsel  by 
authority  of  the  assignee  (or  by  agreement  of  the  as- 
signment within  the  scope  of  his  powers). 

I  shall  have  to  order  that  this  application  stand 
over  until  the  final  accounting. 

Of  course  the  assignee  may  make  any  payments  he 
thinks  proper,  taking  the  responsibility  for  his  action. 


MATTER   OF   WEIiraAUS. 

N.    71    Common   Pleas;   Special  Term^  December, 

1878. 

Gknebal  Assignment  fob  thb  Benefit  of  Crbditobs. — ^Acooitnt- 
ixQ  m  AssieNES. — Confibuation  of  Refobt  of  Ref- 

EBEE. — AtTOBNEYS. — ExTBA  ALLOWANCE. 

The  report  of  a  referee  appointed  on  a  final  accounting  of  an  assignee 
for  the  benefit  of  creditors,  may  be  confirmed  on  consent  of  the 
creditors. 

*  In  the  Mattbb  of  Yottngs,  &c.  (N,  T,  Common  Pleas  ;  Special  Term, 
yovemher,  1878),  Labbemobe,  J.,  Jield  that  the  court  cannot  grant  an 
allowance  or  counsel  fee  to  counsel  for  an  assignee,  except  on  an  ac- 
counting. The  assignee  may,  before  accounting,  make  payments  to 
counsel  such  as  he  deems  necessary,  subject  to  his  obligation  to  show 
their  necessity  and  reasonableness  when  he  asks  to  be  allowed  for 
them  on  his  accounting,  as  disbursements. 


} 


366  ABBOTT'S    NEW   CASES. 

Hall «.  Waterbuiy. 

No  extra  allowance  wiU  be  granted  to  the  counsel  or  attoneyB  of  the 
assignee,  on  such  a  proceeding.* 

Motion  for  confirmation  of  report  of  referee. 

This  was  a  motion  by  Richard  Field,  assignee  for 
the  benefit  of  creditors  of  Charles  H.  Weinhaus,  for 
the  confirmation  of  the  report  of  a  referee,  duly  ap- 
pointed, on  his  final  accounting,  and  also  for  an  extra 
allowance  to  the  counsel  and  attorneys  for  the  assignee. 

The  creditors  consented  to  the  allowance  of  the 
account. 

Kling  &  Huerstelj  for  assignee. 

Van  Hoesen,  J. — ^For  the  reason  that  the  creditors 
consent  to  the  allowance  of  this  account,  it  will  be 
passed,  and  the  assignee  be  discharged.  There  can  be 
no  allowance  to  counsel  or  attorneys  in  a  proceeding 
like  this. 


HALL   V.    WATERBURY. 
N.  T.  Commxm  Pleas ;  Special  Term,  January y  1879. 

Abbiokbb  IK  Bankruptcy. — Secttritt  fob  Costs. 

An  assignee  in  bankruptcy  is  not  the  trustee  of  the  estate  of  an; 
debtor  within  the  meaning  of  the  Revised  Statutes. 

He  is  not  personally  liable  for  costs  except  when  guilty  of  misconduct 
or  bad  faith. 

The  non-residence  of  an  assignee  in  bankruptcy  is  no  reason  for  re- 
quiring security  for  costs. 

Motion  by  defendant  for  security  for  costs. 

This  was  an  action  by  E.  Stanley  Hall,  as  assignee 
in  bankruptcy  of  H.  L.  Hewlett,  against  Joseph  Phil- 
lips and  Stephen  W.  Waterbury,  et  ah,  to  recover  the 
value  of  a  quantity  of  merchant  tailoring  goods  taken 
by  Joseph  Phillips,  a  city  marshal,  from  Henry  L. 
Hewlett,  under  two  certain  wantints  of   attachment 

*  See  the  preceding  case. 
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issued  out  of  the  marine  court,  at  the  instance  of 
defendants,  Waterbury,  Smith  &  Co. 

This  motion  was  made  for  plaintiff  to  file  security 
for  costs,  because  he  had  removed  from  the  State  after 
the  commencement  of  the  action. 

Edward  Jacobs  {Jacobs  Brothers^  attorneys),  for 
defendant  and  motion. 

C.  J.  O.  SdUj  for  plaintiff,  opposed. 

Van  Hoesen,  J. — Motion  for  security  for  costs 
denied.  The  assignee  in  bankruptcy  is  not  the  trustee 
of  the  estate  of  any  debtor  within  the  meaning  of  the 
Revised  Statutes  (Ferriss  v.  Am.  Ins.  Co.,  22  Wend.  586). 
Nor  is  he  under  section  317  of  Code  of  Procedure  per- 
sonally liable  for  costs,  except  where  guilty  of  miscon- 
duct or  bad  faith  (Reade  v.  Waterhouse,  52  iT.  T.  587). 

His  non-residence  is,  therefore,  not  any  reason  for 
requiring  security  for  costs. 


MATTER  OP  PITZGERALD. 

If.    T.    Common  Pleas;   Special    Term^   December^ 

1878. 
Arbest. — ^Bankbtjptcy. — Foubtekn-Day  Act. — Conflict  of  Laws. 

If  it  should  appear  that  all  the  property  which  one  arrested  under  an 
execution  for  debt  had  when  arrested,  had  been  taken  away  from 
him  without  his  fault  and  against  his  will,  his  discharge,  imder  3  R. 
8.  p.  25  (6th  Ed.),  commonly  called  the  fourteen-day  act,  will  not 
on  that  account  be  refused. 

JBut  if  he  has  voluntarily  gone  into  bankruptcy  imder  the  United 
States  law,  and  has  assigned  all  his  property  to  the  assignee  in  bank^ 
ruptcy,  he  cannot  be  discharged  from  arrest  under  the  fourteen- 
day  act. 

There  is  an  irreconcilable  conflict  between  the  federal  system  of  bank- 
ruptcy and  the  State  insolvent  laws,  and  the  latter  are  obliged  to 
yield. 
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Motion  for  discharge  from  imprisonment  under  the 
<<  14  day  "  act. 

Daniel  H.  Fitzgerald  brought  an  action  for  libd  in 
the  New  York  supreme  court,  Onondaga  county, 
against  H.  K.  &  F.'  B.  Thurber,  which  was  tried  th«e 
in  May,  1876,  and  resulted  in  favor  of  the  defendants, 
who  obtained  a  judgment  against  the  plaintiff  for  the 
costs  of  the  suit,  which  amounted  to  $261.73. 

An  execution  having  been  issued  in  the  city  of  New 
York  on  said  judgment,  against  the  i)erson  of  Fitz- 
gerald, he  was  arrested  thereunder,  August  21,  1878, 
and  gave  bail  for  the  limits. 

On  the  30th  of  the  same  month,  he  was  adjndi- 
cated  a  bankrupt  on  his  own  petition,  by  the  United 
States  district  court  for  the  eastern  district  of  New 
York,  and  an  assignee  was  thereafter  duly  appointed 
and  qualified. 

This  application  was  made  by  him  on  November  8, 
1878,  for  his  discharge,  under  article  6,  title  1,  chapter 
5,  part  2,  of  the  Revised  Statutes  (3  S.  S.  25,  6th  Ed.). 

The  aforesaid  judgment-creditors  opposed  the  ap- 
plication, because,  having  made  an  assignment  to  the 
assignee  in  bankruptcy  of  all  the  non-exempt  property 
he  had  at  the  time  of  his  arrest,  he  could  not  possibly 
comply  with  the  law  which  required  that  in  order  to 
be  discharged  from  arrest  he  should  assign  that  very 
property  for  their  exclusive  benefit. 

Childs  &  HvUy  for  the  motion,  cited  Matter  of 
Jacobs,  12  Ahb.  Pr,  N.  8.  273  ;  Shears  x.  Sollhinger,  10 
Id.  287 ;  Maas  v.  O'Brien,  14  Hun,  95,  98. 

Nelson  Smith,  opposed. 

Van  Hoesen,  J.— It  is  true,  that  if  it  should  appear 
that  without  any  fault  on  his  part  and  against  his  will 
all  the  property  which  he  had  at  the  time  of  his  arrest 
had  been  taken  away  from  him,  whilst  imprisoned,  the 
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court  woald  not  refuse  him  a  discharge.  But  he  is  in 
no  such  situation.  His  property  was  assigned  by  him 
of  his  own  free  will,  with  a  view  to  his  own  personal 
advantage.  It  was  assigned  in  a  lawful  manner,  and  in 
conformity  with  the  bankruptcy  act ;  but  by  his  going 
into  bankruptcy  there  was  an  election  on  his  part  to 
get  the  benefit  of  a  discharge  from  his  debts  in  bank- 
ruptcy, instead  of  a  discharge  from  imprisonment  in 
the  action  between  himself  and  the  Thurbers.  Having 
made  that  election,  he  can  only  get  such  relief  as  the 
bankruptcy  courts  can  afford  him.  He  cannot  put  it 
out  of  his  power  to  obey  the  orders  of  the  State  court, 
and  then  ask  that  court  to  discharge  him  from  impris- 
onment. It  is  his  own  act  that  has  made  it  impossible 
for  him  to  execute  an  assignment  that  will  be  any 
more  than  a  nugatory  formality.  In  Dieckerhofl  v. 
Ahlborn  (2  Abb.  New  Cas.  373),  Ahlborn,  an  impris- 
oned judgment-debtor,  who,  after  his  arrest  under  an 
execution  from  a  State  court  was  adjudicated  a  bank- 
rupt, found  it  necessary  to  obtain  from  the  United 
States  court  an  order  annulling  the  adjudication  of 
bankruptcy  for  the  purpose  of  obtaining  his  discharge 
from  imprisonment.  The  same  course  is  open  to  Fitz- 
gerald, though  he  is,  of  course,  at  liberty  to  continue 
his  proceedings  in  bankruptcy,  and  to  obtain  such 
relief  as  a  discharge  in  bankruptcy  will  afford  him. 

The  case  of  Maas  v.  O'Brien  (14  Hun^  95),  goes  far 
to  support  the  position  that  the  State  court  should  not 
entertain  such  proceedings  as  these  after  an  imprisoned 
debtor  has  resorted  to  the  United  States  courts.  There 
is  an  irreconcilable  conflict  between  the  federal  system 
of  bankruptcy  and  the  State  insolvent  laws,  and  the 
latter  are  compelled  to  yield.  When  the  federal  courts 
lay  their  hands  upon  the  property  of  an  insolvent,  it 
is  impossible  for  the  State  courts  to  carry  the  insolvent 
laws  into  execution.  It  is  folly  for  a  State  court  to 
attempt  to  execute  a  part  of  the  provisions  of  the 
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State  statute  after  a  United  States  coart  has  taken 
tinder  its  exclusive  control  the  insolvent's  estate,  and 
thus  prevented  the  carrying  out  of  the  provisions  of 
the  statute  which  are  essential  to  the  completeness  of 
the  system. 

The  views  I  have  expressed  are  not  novel.  They 
are  in  full  accord  with  the  decision  in  the  People  exrd. 
Galsten  v.  Brooks  (40  How.  Pr.  165). 

The  application  for  a.  discharge  is  denied. 


WEMPLE  V.  GLAVIN. 

N.  T.  Supreme  Courts  Third  Department^  Tldrd  Dis- 
trict;  Circuity  January^  1879. 

Jail  Liberties. — Sureties. — Sheriff.  — ^Escape. — Jailkb. 

When  a  prisoner,  held  on  execution  in  a  civil  action,  gives  the  sheriff 
a  bond  for  the  liberties,  pennission  given  to  him  by  the  deputy- 
sheriff  and  jailer  to  leave  the  liberties,  is  a  defense  to  an  action  by 
the  sheriff  against  the  sureties. 

8a  held^  although  the  deputy  and  jailer  never  held  the  process,  nor 
had  been  specially  requested  to  do  anything  under  it,  and  was  not 
present  when  the  bond  was  taken,  and  the  prisoner  had  never  been, 
by  any  specific  order,  placed  in  his  actual  custody  or  care. 

A  prisoner,  who  is  given  the  liberties  of  a  jail  upon  the  execution  of 
the  statute  bond,  is  not  so  fully  and  completely  committed  to  the 
keeping  of  his  sureties,  as  to  relieve  the  sheriff  from  his  custody, 
and  the  jail  from  one  of  its  occupants. 

It  is  true  that  the  sureties,  on  a  bail  bond  for  the  limits,  cannot  be 
exonerated  by  the  mere  word  or  direction  of  an  under  officer,  who 
does  not  hold  the  process,  and  has  been  charged  by  the  sherif  with 
no  duty  under  it ;  but  they  may  be  exonerated  by  the  act  of  one 
who  has  a  general  power,  flowing  from  the  appointment  he  holds, 
BA  in  the  case  of  a  jailer. 

Motion  for  judgment  upon  a  special  verdict. 
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This  was  an  action  by  John  Wemple,  as  sheriff, 
against  John  Glavin  and  Roger  Horan,  arising  out  of 
the  following  facts. 

On  December  20,  1877,  Gteorge  Eisinger  recovered  a 
judgment  in  this  court  against  John  Savage,  in  an  ac- 
tion for  assault  and  battery,  for  the  sum  of  $2,130.88. 

February  21,  1878,  an  execution  against  the  person 
of  the  defendant  Savage  was  issued  on  such  judgment, 
and  delivered  to  the  plaintiff,  as  sheriff  of  Albany 
connty.  On  March  1,  of  the  same  year,  the  plaintiff, 
by  his  under-sheriff,  Joslyn  Nodyne,  arrested  Savage, 
who  thereupon  caused  a  bond  for  the  jail  limits  to  be 
executed  by  Glavin  and  Horan,  the  defendants  in  this 
action,  to  the  plaintiff,  as  sheriff  of  the  city  and  county 
of  Albany,  whereupon  Savage  was  admitted  to  the 
liberties  of  the  jail. 

April  2,  1878,  Eisinger  brought  an  action  against 
the  plaintiff  (Wemple)  for  the  escape  of  Savage  from 
the  jail  limits.  The  defendants  (Glavin  and  Horan) 
had  notice  of  the  action,  but  the  same  was  not  de- 
fended, and  on  April  80,  Eisinger  recovered  in  such  ac- 
tion a  judgment  against  Wemple  for  $2,168.69. 

The  present  action  was  brought  by  the  plaintiff 
against  the  defendants,  as  sureties  upon  the  bond 
given  by  Savage  for  the  liberties  of  the  jail,  for  the 
escape  of  Savage  therefrom. 

On  the  trial  of  the  action  the  defendants  set  up  two 
defenses.  1st,  That  when  the  bond  was  executed  by 
the  defendants  they  were  informed  by  both  the  under- 
sheriff  and  the  deputy-sheriff  taking  it,  that  the  legal 
effect  of  the  instrument  was,  that  the  defendant  Savage 
should  remain  a  faithful  prisoner  within  the  limits  of 
said  jail  for  thirty  days  only,  on  the  faith  of  which  its 
obligations  were  assumed ;  and,  2d,  That  at  the  ex- 
piration of  such  thirty  days.  Savage  left  the  jail  limits 
by  the  express  consent  and  permission  of  Peter  A. 


888  ABBOTTS    NEW  CASES. 

Wemple  e.  Glavin. 

Cronnse,  who  was  a  deputy -sheriff,  and  also  the 
keeper  of  the  jail  appointed  by  the  plaintiff,  upon 
Savage  making  and  leaving  with  such  deputy  and 
jailer,  as  required  by  Mm,  an  affidavit  to  the  effect  that 
ke,  Savage,  was  a  married  man,  having  a  family  for 
which  he  provided,  and  that  he  had  been  a  prisoner 
for  the  space  of  more  than  thirty  days. 

The  court  propounded  two  questions  for  the  jury  to 
answer.  The  first  involved  the  defense,  which  related 
to  the  transactions  at  the  time  the  bond  was  given, 
and  the  second  to  the  alleged  consent  given  by 
Orounse,  the  deputy  and  jailer,  to  the  escai)e  of  Say- 
age.  The  first  question  was  answered  in  favor  of  the 
plaintiff,  and  against  the  defendants,  and  the  second 
against  the  plaintiffs,  and  in  favor  of  the  defendants. 

Upon  the  rendition  by  the  jury  of  their  verdict, 
which  was  simply  in  the  form  of  written  answera  to 
the  two  interrogatories  before  stated,  which  were  pro- 
pounded in  writing,  it  was  agreed  that  the  questions 
of  law  which  such  answers  involved  should  be  argued 
at  a  subsequent  day,  and  after  hearing  such  argument, 
the  court  should  direct  the  entry  of  a  general  verdict, 
as  if  found  by  the  jury,  in  accordance  with  its  judg- 
ment upon  the  merits  thereof — the  party  against  whom 
such  decision  was,  to  have  the  benefit  of  an  exception 
to  the  merits  of  the  legal  question  upon  which  sudi 
decision  depends. 

H.  Smith  and  N.  C.  Moak^  for  plaintiff. 

E.  Countryman  and  J.  S.  Woody  for  defendants. 

Westbrook,  J. — [After  stating  the  facts.]— The 
argument  of  counsel  has  been  heard,  and  the  point  in- 
volved is  this :  When  a  party,  arrested  ui)on  an  ex- 
ecution issued  upon  a  judgment  recovered  in  a  civil 
action,  gives,  to  the  sheriff  holding  the  process,  a  bond 
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for  the  liberties  of  the  jail,  and  leaves  snch  limits  by 
the  permission  of  the  deputy  and  jailer  of  the  sheriff, 
is  such  i)ermission  of  the  deputy  and  jailer  an  answer 
and  defense  to  an  action  brought  by  the  sheriff  against 
the  sureties  upon  such  bond  for  an  escape  { 

In  the  discussion  of  the  question  just  stated,  the 
following  facts  must  also  be  borne  in  mind :  Crounse, 
the  deputy  and  jailer,  who  gave  Savage  x)ermission  to 
escape,  never  held  the  process  under  which  the  arrest 
was  made ;  neither  had  he  been  specially  requested 
either  by  the  sheriff  or  any  other  person  to  do  a  single 
thing  under  it ;  nor  was  he  present  when  the  bond  was 
taken,  and  Savage  had  never  been,  by  any  specific 
order,  placed  in  his  actual  custody  or  care.  If  Crounse 
had  anything  to  do  vrith  Savage,  either  upon  the 
original  arrest,  the  taking  of  bail,  or  his  care  while 
upon  the  limits,  such  power  was  conferred  upon  him, 
not  by  the  possession  of  any  process,  not  by  any  special 
order,  not  by  any  special  act  actually  done,  but  only 
and  solely  because  he  was  the  deputy  and  jailer  of  the 
plaintiff. 

The  point  which  the  case  presents  is  certainly  an 
important  one,  and  to  my  mind  somewhat  difficult  of 
solution.  I  concede  the  rule  to  be,  as  claimed  by  the 
counsel  for  the  plaintiff,  that  a  sheriff  is  not  responsi- 
ble for  an  act  which  an  individual,  who  happens  to  be 
his  deputy,  may  do,  unless  in  the  act  done  the  under 
of&cer  represented  the  sheriff,  the  ordinary  evidence  of 
which  would  be  either  the  possession  of  process  in- 
trusted to  him  for  prosecution,  or  a  special  authority 
to  do  the  particular  act.  The  right,  however,  of  the 
deputy  to  represent  his  superior  officer,  and  the  conse- 
qaent  responsibility  of  the  latter  for  the  act  of  the 
former,  may  also  exist  and  be  evidenced,  when  the 
deputy  has  neither  a  process  nor  special  authority,  by 
an  appointment  which  makes  him  the  representative 
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of  the  sheriff  in  a  certain  line  of  business  to  which  the 
act  complained  of  legitimately  belongs  ;  bat  to  insure 
the  liability  of  the  sheriff,  one  at  least  of  these  three 
grounds  must  be  proved — ^possession  of  process,  special 
authority,  or  general  power  covering  the  particular 
thing  done. 

Tested  by  this  rule,  if  Crounse  was  only  the  deputy 
of  the  plaintiff,  the  departure  of  Savage  from  the  jail 
limits  of  the  county  of  Albany  by  his  consent  would, 
probably,  have  a^orded  no  protection  to  the  defend- 
ants. Crounse  had  not  afrested  Savage,  nor  did  he 
hold  the  process  against  him.  Neither  had  the  sheriff 
given  him  any  special  direction  to  take  charge  of  Sav- 
age, nor  as  simple  deputy-sheriff  did  he  have  any  con- 
trol of  prisoners  committed.  If,  then,  the  liability  of 
the  plaintiff  for  the  acts  of  Crounse  depended  only  upon 
the  fact  that  the  latter  was  his  deputy,  this  case  differs 
from  that  of  Hopkinson  v.  Leeds  (78  Penn.  St.  396). 
In  that  case,  the  deputies  who  allowed  the  defendant 
in  the  execution  to  escape,  as  would  seem  from  the  re- 
port, not  only  held  the  process,  but  also  acted  under 
si)ecial  instruction  from  the  sheriff.  Crounse,  however, 
was  not  only  the  deputy  of  the  plaintiff,  but  was  also 
the  keeper  of  the  jail  of  the  county  of  Albany,  by  the 
written  appointment  of  the  sheriff,  and  acting  as  such ; 
and  this  case,  therefore,  presents  not  only  the  responsi- 
bility of  the  plaintiff  for  the  acts  of  Crounse,  founded 
upon  the  fact  that  he  was  a  deputy-sheriff,  but  also 
that  based  upon  his  appointment  by  the  plaintiff  to 
the  position  of  keeper  of  the  county  jail.  To  this 
point  the  discussion  must  next  be  directed. 

The  statute  (1 H.  8.  6th  ed.  p.  907,  §  235),  after  mak- 
ing a  special  provision  in  regard  to  the  city  and  county 
of  New  York,  declares:  *'And  the  sheriff  of  every 
other  city  and  county  of  this  state  shall  have  the 
custody  of  the  jails  and  of  the  prisoners  thereof  and 
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the  prisoners  in  the  same.  And  the  sheriffs  respect- 
ively may  appoint  keepers  of  such  jails  and  inisons, 
for  whose  acts  they  shall  severally  be  responsible."* 

By  repeated  adjudications  in  this  State  (Dole  v. 
Moulton,  2  Johns.  Cas,  205,  8 ;  Peters  v.  Henry,  6 
Johns.  121 ;  Jansen  v.  Hilton,  10  Id.  560,  561 ;  Barry 
V.  Mandell,  Id.  563,  583),  the  jail  limits  are  to  be 
deemed  a  part  of  the  jail  itself,  as  much  so  as  if  the 
actual  prison  walls  were  extended  to  the  boundaries  of 
such  limits.  Prom  these  decisions  it  necessarily  fol- 
lows, and  so,  in  fact  they  expressly  hold,  that  a  de- 
fendant arrested  upon  execution  issued  upon  a  civil 
judgment,  though  entitled,  on  giving  a  sufficient  bond, 
to  the  liberties  of  the  jail  (3  H.  S.  6th  ed.  p.  719, 
§  61),t  is,  nevertheless,  still  a  prisoner  and  within  its 
jail,  though  admitted  "  to  the  liberties  "  thereof.  The 
condition  of  the  bond  also  required  to  be  given,  and 
given  in  this  case,  strengthens  the  argument,  which  is, 
**  that  he  shall  remain  a  trice  and  /ait/if lU prisoner ^X 
and  shall  not  at  any  time,  or  in  any  manner,  escape  or 
go  without  the  limits  and  boundaries  of  the  liberties  es- 
tablished for  the  jail  of  such  county,  until  discharged 
by  due  course  of  law."  As  Savage,  then,  was  a  pris- 
oner, and  within  the  jail  (for  the  limits  are  a  part  of 
the  jail),  who  had  the  care  and  custody  of  him  ?  The 
process  which  held  him  was  in  the  office  of  the  sheriff, 
and  though  Crounse  did  not  have  it  in  his  own  hands, 
and  though  he  was  acting  under  no  special  order,  yet 
being  the  keeper  of  the  jail  of  the  county,  and  of  every 
part  of  it,  he  also  necessarily  was  the  keeper  of  Sav- 
age, who  was  a  prisoner  thereof. 

*  Compare  the  present  statute,  Code.  Civ.  Pro.  §§  133,  155,  158, 
160-171. 

t  Cods  Civ.  Pro.  §  157. 

t  The  words  in  italic  are  omitted  in  the  revision,  Code  Ck.  Pro, 
S 150,  but  without  intent  to  alter  the  construction. 
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During  the  trial,  and  npon  the  argument  of  this 
cause,  after  verdict,  I  confess  that  I  did  not  see  how 
the  permission  given  by  Grounse  to  Savage  to  leave  the 
jail  limits,  could  avail  the  defendants  as  a  defense. 
The  reasoning  which  led  to  that  impression,  however, 
was  founded  upon  the  tights  and  duties  devolving 
upon  the  former  as  a  deputy-sheriff  only,  and  those  flow- 
ing from  his  x>osition  as  jailer,  also,  were  overlooked. 
After  my  attention  was  directed  to  the  fact  that  Groanse 
was  the  plaintiff's  keeper  of  the  county  jail,  and  there- 
fore must  have  been  the  keeper  of  the  defendant  in 
the  execution,  as  one  of  its  inmates,  the  force  of  the 
argument  founded  thereon  could  not  be  resisted. .  It  is 
undoubtedly  unfortunate  for  the  sheriff  to  lose  so  large 
an  amount  as  this  action  involves,  but  would  it  not 
be  equally  unfortunate  for  these  defendants,  if  they,  in 
his  stead,  are  to  be  the  sufferers  1  Where  should  they 
have  gone  for  information,  at  the  end  of  what  they 
8upi)08ed  to  be  the  term  of  Savage's  imprisonment,  bnt 
to  him  in  whose  custody,  as  keeper  of  the  jail,  the  de- 
fendant in  the  execution  was  ?  If  a  mistake  was  made 
in  the  advice  given,  who  should  bear  its  consequences, 
the  party  who  placed  Crounse  in  a  position  where  his 
advice  was  likely  to  be  followed,  or  those  who  acted 
upon  it !  In  using  this  alignment,  I  am  aware  that  the 
testimony  was  very  conflicting,  and  that  there  may  be 
some  doubt  if  the  weight  of  the  evidence  justifies  the 
finding  of  the  jury.  That  question,  however,  is  not 
now  before  me.  The  jury  have  found,  in  answer  to  a 
plain  question  propounded,  that  the  sheriff's  jailer, 
who  in  law  had  the  custody  of  Savage,  made  the  nrffl- 
take  of  supposing  that  the  provisions  of  the  statute,  in 
regard  to  the  discharge  of  persons  imprisoned  under 
civil  process  issued  by  justices  of  the  peace,  were  ap- 
plicable to  his  (Savage's)  case,  and  on  compliance 
therewith  consented  to  the  discharge  of  the  impri3oned 


•^..- -^• 
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debtor.  For  this  act,  the  plaintiff  must  be  held  ko- 
countable,  not  only  because  reason  and  justice  unite  in 
declaring  that  a  public  officer  should  have  no  redress 
against  parties  for  an  act  done  by  the  advice  and  con- 
sent of  a  sub-officer,  placed  by  him  over  them,  but  also 
because  the  statute  under  which  Crounse  held  his  ap- 
pointment as  keeper  of  the  county  jail,  whilst  it  pro- 
vides that  the  sheriffs  of  the  various  counties  of  the 
State,  except  the  city  and  county  of  New  York,  "  shall 
have  the  custody  of  the  jails  and  of  the  prisoners 
thereof  and  the  prisoners  in  the  same  ;"  and  that  they 
**  respectively  may  appoint  keepers  of  such  jails  and 
prisons ;"  also  distinctly  declares  the  responsibility 
of  the  sheriff  for  the  acts  of  his  keeper,  in  these  plain 
words:  "for  whose  (the  keeper^ s)  acts  they  (the 
sheriffs)  shall  severally  be  responsible." 

In  answer  to  this  argument,  that  after  the  giving  of 
a  bond  for  the  liberties  of  the  jail,  the  defendant  was 
stUl  a  prisoner  of  ist  in  the  jail,  and  as  such  necessarily 
in  the  custody  of  the  sheriff  or  his  jailer,  it  is  said  that 
the  force  of  the  bail  bond  is  overlooked.  It  is  claimed 
that  when  a  prisoner  gives  bail  he  is  taken  from  the 
custody  of  the  sheriff  and  given  to  his  bail,  who 
thenceforth  become  his  jailers,  in  place  of  the  sheriff — 
the  latter  no  longer  having  the  keeping  of  the  prisoner, 
unless  he  shall  again  be  surrendered  to  the  sheriff,  in 
the  manner  prescribed  by  statute.  In  support  of  this 
proposition  several  authorities  are  cited,  and  among 
others  NicoUs  t).  IngersoU,  7  Johns.  155 ;  Crocker  on 
Sheriffs,  §  137 ;  1  WaWs  Pr.  671 ;  Appleby  v.  Robin- 
son,  44  Barh.  316 ;  Holmes  t).  Lansing,  8  Johns.  Oas. 
73  ;  AUen  on  Sheriffs,  132,  213.* 

If  the  cases  referred  to  are  examined,  and  their 
soundness  is  not  questioned,  they  will  be  found  to  be 


*  See  also  Code  Ok.  Pro.  f  158. 
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of  a  class  in  which  the  sheriff's  responsibilities  cease 
with  the  perfection  of  bail.  It  is  not,  however,  a  sound 
legal  proposition,  that  a  prisoner,  who  is  given  the 
liberties  of  a  jail  upon  the  execution  of  the  statnte 
bond,  is  so  fully  and  completely  committed  to  the 
keeping  of  his  sureties  as  to  relieve  the  sheriff  from 
his  custody  and  the  jail  from  one  of  its  occupants.  In 
a  more  limited  sense,  the  bail  do  have  him  in  keeping, 
and  that  position  they  must  occupy  to  enable  them  to 
fulfill  their  contract  with  the  sheriff,  to  which  allusion 
has  already  been  made ;  but,  it  is  likewise  true,  that 
the  party  who  has  given  bail  is  still,  also,  in  the  eye 
of  the  law,  within  the  prison,  and,  ex  necessitate,  hy 
the  words  of  the  statute,  already  cited  (1  -B.  8.  6th  e<L 
p.  907,  §  235),  the  sheriff  has  him  in  actual  custody. 
All  legislation  in  regard  to  prisoners  who  have  given 
bonds  for  the  jail  limits,  and  the  liability  of  the  sheriff 
for  their  escape,  proceeds  upon  the  theory  that  the 
sheriff  has  them  still  in  charge  and  in  actual  confine- 
ment (3  B.  S.  6th  ed.  pp.  713,  714,  §§  18,  19,  20).  The 
bond  to  be  given,  as  previously  stated,  is  conditioned 
that  the  party  "  shall  remain  a  true  and  faithful  jww- 
oner  "  (3  ^.  S.  6th  ed.  p.  719,  §  16)  in  that  which  is 
a  part  of  the  prison  itself,  and  therefore  of  the  sheriff, 
both  by  reason  of  the  fact  that  the  statute  makes  that 
officer  the  keeper  "of  the  prisoners  ^A^^o/",  and  the 
prisoners  in  the  same  "  (1  -R.  8.  6th  ed.  p.  907,  §  235), 
and  the  further  fact  that  he  is  also  made  liable  for  an 
escape — a  liability  most  unjust,  unless  the  escape  is 
from  his  immediate  custody. 

All  the  cases,  too,  which  hold  the  prison  limits  to 
be  simply  an  extension  of  the  prison  walls,  some  of 
which  are  hereinbefore  cited,  recognize  and  establish 
the  position  taken  in  this  opinion,  that  the  prisoner 
who  has  given  a  bond  for  the  liberties  of  the  jail  is  still 
in  the  keeping  of  the  sheriff.    Thus,  in  Seymour  v. 
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Harvey  (8  Conn,  63,  on  page  70),  Daggett,  J.,  in  con- 
fitroing  an  instrument  alleged  to  have  been  given  for 
thje  liberties  of  the  jail,  and  objected  to  because  the 
condition  was  ^^if  he  shall  well  and  truly  keep  himself 
within  the  said  prison,"  &c.,  said :  ^'  The  true  con- 
struction, however,  is,  that  the  prisoner  was  to  enjoy, 
as  the  case  finds  he  did,  the  liberties  of  the  prison.  It 
is  the  settled  doctrine  on  this  subject,  that  the  liberties 
of  the  prison  is  an  extension  or  enlargement  of  the 
walls  of  the  prison.  A  person,  therefore,  is  in  prison, 
in  legal  contemplation,  when  within  the  liberties  of  the 
prison.  An  escape  from  the  liberties,  is  an  escape  from 
the  prison.  In  this  view,  the  objection  vanishes."  In 
Dole  V.  Moulton  and  others  (2  Johns.  Cas.  205), 
on  page  207-8,  the  court,  per  Lansing,  Ch.  J.,  says: 
"In  all  cases,  therefore,  where  the  security  is  offered, 
the  walls  of  the  prison,  according  to  the  ancient  law, 
are  enlarged  to  the  extent  of  the  limits  assigned,  by  the 
statute ;  and  the  law  concerning  escapes  must,  with- 
out doubt,  apply  to  the  limits,  in  the  same  manner  as 
it  formerly  applied  to  the  four  walls  of  the  prison  (2 
Term  Rep.  131).  So  that  the  limits  are  to  be  con- 
sidered, in  such  case,  as  the  prison."  Jansen  v.  Hil- 
ton (10  Johns.  649),  and  Barry  v.  Mandell  (10  Johns. 
663),  maintain  the  same  doctrine,  but  they  also  go 
further,  and  decide,  that  when  the  prisoner  leaves  the 
liberties  of  the  jail  without  the  consent  of  the  sheriff, 
the  latter  may  pursue  and  retake  him,  a  power  which 
could  not  exist,  if  the  effect  of  the  bail  bond  was  to 
take  the  prisoner  completely  from  the  custody  of  the 
sheriff  and  place  him  in  the  keeping  of  his  bail,  until 
such  bail  again  surrendered  him  to  the  sheriff,  in  the 
manner  prescribed  by  statute. 

The  conclusion,  then,  to  be  drawn  from  the  statutes 
and  the  cases  is  clear.  The  defendant  in  the  execu- 
tion remained  within  the  jail  of  the  county  of  Albany. 

Vol.  v.— 24 
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The  plaintiff,  as  sheriff,  was  primarily  his  keeper,  and, 
by  force  of  appointment  by  the  sheriff,  Crounse,  as 
keeper  of  the  jail,  was  immediately  in  charge.  Either 
(the  sheriff  or  jailer)  had  power  to  unlock  the  legal 
doors  leading  without  and  beyond  the  prison  limits. 
It  is  true  he  was  committed  to  his  bail,  to  be  detained 
by  them  within  the  jail  liberties,  as  a  prisoner  of  the 
jail  and  of  its  statute  keepers,  and  to  do  so  they  had 
obligated  themselves  to  the  sheriff,  but  they  did  not 
agree  to  keep  him  there  against  the  acts  and  will  of 
the  sheriff,  or  those  of  his  under-ofiLcer  in  charge ;  and 
when  either  of  them  removed  the  legal  barrier  to  the 
escape  and  opened  the  doors  for  the  departure  of  the 
prisoner,  as  they  had  full  power  to  do,  the  liability  of 
the  bail  ended. 

If  the  exact  case  before  us  had  never  been  decided, 
the  principles  upon  which  the  direction  to  enter  a 
general  verdict  must  depend,  are  so  well  settled,  that 
I  should  still,  for  the  reasons  stated,  feel  constrained 
to  order  one  in  favor  of  the  defendants.  It  is  true  (to 
briefly  recapitulate  the  argument)  that  when  partis 
have  made  a  contract  with  a  sheriff  for  his  protection, 
as  these  defendants  have  done,  they  cannot  be  released 
or  discharged  therefrom  by  the  mere  word  or  direction 
of  an  nnder-offlcer,  who  does  not  hold  the  process,  and 
has  been  charged  by  the  sheriff  with  no  duty  under  it 
In  such  a  case,  the  under-oflScer  cannot  represent  the 
sheriff,  because  neither  process  nor  order  has  been 
given,  and  no  general  powers,  flowing  from  the  ap- 
pointment he  holds,  give  him  any  right  to  act  in  that 
particular  case. 

In  this,  however,  we  have  a  party  who  is  a  prisoner 
"m"  the  county  jail  (if  effect  be  given  to  express 
adjudications  holding  that  the  jail  limits  are  a  part  of 
the  jail),  and  if  not  actually  '*  m  "  the  jail,  then  he  was 
certainly  (to  use  other  words  of  the  same  section  of 
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the  statute)  one  "of  the  prisoners  thereof f^  and  of 
such  jail,  and,  by  necessary  implication,  of  its  pris- 
oners, Crounse  was,  by  the  appointment  of  the  sheriff, 
the  keeper.  Towards  the  imprisoned  debtor,  the  jailer 
(Crounse)  sustained  an  official  relation  as  his  legal  cus- 
todian for  the  sheriff  whose  personal  representative  he 
was.  It  was  Crounse' s  duty  to  inform  the  debtor  and 
his  sureties  what  the  contract,  which  the  latter  made 
with  the  sheriff,  required,  when  it  declared  that  such 
debtor  should  "remain  a  true  and  faithful  prisoner ;" 
or  if  it  was  not  his  duty  to  inform  them,  it,  certainly, 
cannot  be  argued  or  claimed  that  when  such  represent- 
ative of  the  plaintiff,  acting  doubtless  under  a  mistake, 
informed  the  imprisoned  debtor  that  the  contract  of  the 
defendants  had  been  fulfilled,  and  that  he  was  no  longer 
a  prisoner,  and  all  act  upon  the  faith  of  the  announce- 
ment, that  the  parties  misled  by  the  special  representa- 
tive of  the  plaintiff  should  suffer  for  such  act  rather 
than  the  man  who  had  clothed  the  mistaken  official 
with  the  authority  which  gave  to  his  direction  all  its 
potency  and  effect  upon  the  minds  of  those  to  whom  it 
was  addressed.  This  case,  however,  is  not  new  in  any 
particular,  and  is  precisely  identical  with  that  of  Hun- 
tington V.  Williams  and  others  (3  Co7in.  427),  to  which 
reference  is  now  made. 

The  reporter's  syllabus  of  that  cause  reads  thus : 
**  When  a  person,  committed  to  prison,  on  execution  for 
debt,  having  been  admitted  to  the  liberties  of  the 
prison,  on  giving  bond  to  remain  a  faithf al  prisoner, 
departed  from  the  liberties,  with  the  consent  and 
approbation  of  the  gaoler ;  it  was  held,  that  the  sheriff 
could  not  recover  on  the  bond ;  a  prisoner  on  the  limits 
being  in  the  custody  of  the  gaoler ;  and  the  acts  of  the 
gaoler,  in  relation  to  such  prisoner,  being  imputed  to 
the  sheriff.'* 

A  careful  perusal  of  that  case  has  failed  to  discover 
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any  point  of  -dissimilarity  between  it  and  the  one  onder 
consideration.  Like  tliis,  it  was  an  action  by  the 
sheriff  against  the  sureties  upon  a  bail  bond  given  by 
a  prisoner  for  the  liberties  of  the  jail ;  and  the  defense 
was  that  the  escape  was  by  the  permission  of  the  jailer 
appointed  by  the  sheriff.  The  statute  of  Connecticut 
giving  a  sheriff  the  power  to  appoint  a  jailer  (see  p. 
430  of  3  Conn.)  was  no  broader  than  ours,  and  did  not, 
as  ours  does,  by  express  words  declare  the  liability  of 
the  sheriff  for  the  acts  of  the  keei)er.  It  nowhere  is 
stated  in  the  report  that  the  key  of  the  actual  prison 
door  was  ever  turned  upon  defendant  in  the  execution 
by  the  jailer,  any  more  than  it  was  upon  Savage  in 
this,  and  if  it  had  ever  been  so  turned,  after  the  release 
of  the  prisoner  from  the  walls  of  the  prison  to  the  lib- 
erties of  the  jail  on  bail,  the  fact  of  actual  confinement 
once  would  not  add  to  the  power  and  duties  of  the 
jailer  over  him.  Neither  is  it  stated  that  the  keeper 
had  the  process  or  had  received  any  special  authority 
from  the  sheriff  in  the  premises.  On  the  contrary, 
from  the  argument  of  the  sheriff's  counsel,  it  would 
seem  that  the  keeper  in  that  case  occupied  the  same 
position  towards  the  imprisoned  debtor  tiiat  Crounse 
did  towards  Savage  in  this,  for  they  expressly  say : 
"  Stroud  had  no  authority,  except  what  resulted,  by 
implication  of  law,  from  his  office  of  keeper  of  the  gaol. 
There  was  no  express  delegation  of  power.  The  appoint- 
ment was  the  only  fact,  from  which  any  power  could  be 
inferred."  This  statement  could  not  have  been  true,  if 
the  process  was  in  the  hands  of  Stroud,  or  if  the  de- 
fendant therein  had  been  specially  committed  to  his 
care.  It  is  true  that  in  the  opinion  of  the  judge  (p. 
430)  the  form  of  the  verdict  is  given,  in  which  it  is 
stated,  "  *  Richard  Stroud  was  keeper  of  the  gaol,  by 
the  plaintiff's  appointment,'  and  as  such,  *had  the 
charge  and  custody  of  said  Mandall '  at  the  time  of  his 
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escape,"  but  it  is  also  true  that  the  whole  court,  per 
HosMER,  Ch.  J.,  said,  "  Waiving,  however,  the  exclu- 
sive effect  of  this  finding,  and  admitting,  that  Stroud 
was  appointed,  in  tot  idem  verbis^  keeper  of  the  gaol, 
the  consequence  is  irresistible,  that  the  gaoler  was  in- 
vested with  all  the  authority  of  his  principal."  It  is 
evident  from  this  language,  and  the  whole  report  of 
the  case,  that  the  jury,  when  they  found  that  Stroud 
"had  the  charge  and  custody  of  said  Randall  at  the 
time  of  his  escape,"  found  it,  not  as  an  independent 
fact,  but  as  the  legal  conclusion  resulting  from  another 
fact,  to  wit,  that  Stroud  was  the  keeper  of  the  jail  by 
the  appointment  of  the  sheriff,  and  by  virtue  thereof, 
in  law,  was  to  be  deemed  in  charge  of  the  prisoner. 
The  opinion  reaches  the  conclusion  that  the  sheriff 
could  not  recover  by  precisely  the  same  reasoning 
which  has  been  given  in  this  opinion  as  controlling  my 
own  judgment  and  action,  and  thus  fortifies  and  sus- 
tains not  only  the  result  which  I  have  reached,  but  the 
mental  process  by  which  it  has  been  attained. 

The  clerk  will  enter  in  this  cause,  as  if  found  by 
the  jury,  a  verdict  in  favor  of  the  defendants.  In  pur- 
suance of  the  stipulation  in  open  court,  the  plaintiff, 
if  he  makes  a  case  for  review,  will  be  entitled  to  insert 
therein  an  exception  to  the  order  of  the  court  directing 
such  verdict,  such  exception,  however,  to  be  in  such 
form  as  only  to  raise  and  present  the  legal  question 
which  the  opinion  has  discussed. 
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HALL  V.  WATERBURT. 
If.  T.  Common  Pleas ;  Trial  Term^  February^  1879. 

Attachment. — Bankbuptcy. — ^Liabiutt  op  Pabty  fob  acts  op  i 

Public  Opficeb. 

The  plaintiff  in  a  regular  attachment,  which  is  dissolved  by  the  open- 
tion  of  the  bankrupt  law,*  is  not  liable  for  the  failure  of  the  attach- 
ing officer  to  surrender  the  goods,  in  the  absence  of  any  evidence  of 
conversion  by  him,  or  that  he  authorized  or  ratified  the  officer's 
default. 

The  officer  becomes  the  agent  of  the  party  suing  out  process,  only 
where  the  process  is  irregular,  unauthorized,  and  Yoid.t 

Motion  by  defendants  for  new  trial. 

This  was  an  action  by  E.  Stanley  Hall,  assignee  in 
bankrnptcy  of  Henry  L.  Hewlett,  against  Waterbury, 
Smith  &  Co.  and  Joseph  Phillips,  for  the  value  of  cer- 
tain property  of  said  assignee. 

In  April,  1875,  Waterbury,  Smith  &  Co.  obtained  aa 
attachment  in  the  marine  court  against  the  property  of 
Henry  L.  Hewlett,  a  resident  of  New  Jersey,  but  thea 
engaged  in  business  in  New  York  city.  In  May,  1876, 
Hewlett  filed  a  voluntary  petition  in  bankruptcy,  and 
Mr.  Hall,  the  plaintiff,  was  elected  assignee  of  his  es- 
tate. The  assignee  demanded  a  return  of  the  property 
taken  under  the  attachment,  on  the  ground  that  the 
bankruptcy  proceedings  dissolved  the  attachment,  and 
the  attaching  creditors  offering  no  objection,  the  city 
marshal  to  whom  the  process  of  attachment  had  been 
issued  was  instructed  to  return  the  property  to  the 
assignee,  which  he  claimed  to  have  done. 

The  assignee,  however,  maintained  that  about 
$1,100  worth  of  property  was  missing,  and  sued  Water- 
bury, Smith  &  Co.  and  Phillips,  the  city  marshal,  for 
the  same. 

*  U.  8.  R  8,  |§  6128  and  5129. 

t  Compare  Murray  v.  Bininger,  3  Ahb.  Ot.  App.  Dec  836. 
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At  the  trial  a  verdict  was  rendered  against  all  the 
defendants,  and  the  defendants  Waterbary,  Smith  & 
Co.  moved  for  a  new  trial. 

Jacobs  Brothers^  for  defendants  Waterbury,  Smith 
&  Co.  and  the  motion. 

C.  J.  O.  Hally  for  plaintiflf,  opposed. 

J.  P.  Daly,  J. — Motion  for  new  trial  by  defendants, 
Waterbary,  Smith  &  Co.  A  verdict  was  rendered 
against  that  firm,  and  Phillips,  a  city  marshal,  for  $200 
damages  for  failing  to  deliver  to  plaintiflf  goods  which 
had  been  seized  under  an  attachment,  the  attachment 
having  been  dissolved  by  the  operation  of  the  bank- 
ruptcy laws  of  the  United  States  (§  14,  Bankruptcy 
Act).  * 

The  question  of  the  liability  of  Waterbury,  Smith 
&  Co.  for  the  non-delivery  of  the  attached  goods  was 
reserved  for  this  motion.  They  were  the  plaintiffs  in 
the  action  in  the  marine  court  in  which  the  attachment 
was  issued. 

The  attachment  was  regular  and  was  properly 
issued.  It  was  dissolved  by  the  operation  of  the  bank- 
rupt law,  and  not  for  any  defect,  insufliciency  or 
irregularity.    It  was  not  void. 

The  plaintiflfs  did  not  receive  any  part  of  the  prop- 
erty seized,  all  of  which  remained  in  the  custody  of 
the  marshal  until  he  gave  to  plaintiflf,  as  assignee  in 
bankruptcy,  an  order  upon  his  storekeeper  for  its  de- 
livery. 

The  plaintiflf  took  what  was  so  delivered,  but  com- 
plained that  some  portion  of  what  had  been  seized  was 
missing. 

He  contends  that  the  plaintiflfs  in  the  attachment 
are  responsible  for  the  missing  portion  on  the  ground 
that  the  marshal  was  their  agent. 

The  oflicer  becomes  the  agent  of  the  party  suing  out 
process  only  where  the  process  is  irregular,  unauthor- 
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ized  and  void  (Kerr  v.  Mount,  28  JV.  T.  669).  Bat  the 
officer  is  in  no  sense  the  agent  of  the  party  where 
the  process  is  authorized  and  regular  (Raney  v.  Weed, 
»  Sandf.  677).  In  such  case  the  party  is  not  liable  for 
the  wrongful  or  negligent  acts  of  the  officer,  unless  ex- 
press authority  or  ratiiication  can  be  shown. 

The  authority  from  the  party  to  the  officer  which 
the  law  implies  is  '*only  co-extensive  with  that  con- 
ferred by  the  warrant,  and  to  do  only  lawful  acts  pur- 
suant to  the  process "  (Welsh  v.  Cochran,  63  N.  T. 
184).  In  the  warrant  issued  by  the  defendants  Water- 
bury,  Smith  &  Co.,  to  the  defendant  l^hillips,  the  mar- 
shal, the  latter  was  directed  to  '^attach  and  safely 
keep''  the  property  of  Hewlett,  the  defendant  in  the 
process.  So  far  as  taking  the  property  was  concerned, 
the  marshal  acted  under  his  warrant  as  directed,  but 
he  was  to  do  more,  "to  safely  keep''  the  property 
attached,  and  only  by  keeping  safely,  as  well  as 
taking,  would  the  marshal  perform  his  duty  and  fulfill 
his  instructions. 

If  the  marshal  suffered  any  part  of  the  property  to 
be  lost,  or  if  he  converted  any  of  it  to  his  own  use,  he 
did  not  obey,  but  disobeyed  the  warrant,  and  did  the 
opposite  of  that  which  he  wad  commanded. 

For  the  breach  of  his  instructions  and  duty,  the 
plaintiffs  in  a  valid  process  cannot  be  made  answer- 
able. 

The  dissolution  of  the  attachment  by  operation  of 
the  bankrupt  law  did  not  have  the  effect  of  makiiig 
the  attaching  creditors  trespassers  ab  initio  (as  in 
cases  where  the  attachment  is  vacated  for  irregularity), 
and  they  are  not  to  be  held  liable  in  such  a  case  as 
this,  because  of  their  original  direction  to  the  marshal 
io  attach  the  property; 

They  gave  no  direction  to  the  marshal  afterwards, 
and  had  no  control  of  the  goods  which  were  in  custody 
Of  the  officer  of  the  law.    He  and  his  bondsmen  are 
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alone  liable  for  his  official  misconduct  in  converting  a 
portion  of  the  goods  he  was  directed  to  keep. 

The  case  of  Wilson  v.  Blinkman  (2  JNaL  BanTc. 
Reg.  468),  cited  by  plaintiffs'  counsel,  is  not  in  point. 
No  question  such  as  arises  here  was  before  the  court. 

The  decision  is  merely  that  upon  the  dissolution  of 
the  attachment,  the  sheriff  and  the  plaintiffs  are 
liable  in  an  action  for  the  value  of  the  goods  taken, 
where  delivery  thereof  to  the  assignee  in  bankruptcy  is 
ref ased.  There  was  no  refusal  in  this  case.  So  far  as 
was  possible  they  yielded  to  the  claim  of  the  assignee, 
and  the  only  goods  not  delivered  were  such  as  the 
marshal  had  lost  or  appropriated  in  violation  of  his 
duty,  and  contrary  to  their  direction  in  the  process. 

These  observations  apply  equally  to  any  claim  that 
defendants,  Waterbury,  Smith  &  Co.,  are  liable  under 
the  first  attachment  issued  by  them,  which  was  vacated 
by  the  special  term  of  the  marine  court,  but  afterwards 
reinstated  by  the  order  of  the  general  term  of  that 
court,  reversing  the  special  term  order.  For  the 
reasons  stated  on  the  trial,  I  held  the  attachment  to 
be  valid  and  regular. 

A  new  trial  should  be  granted  defendants,  Water- 
bury.  Smith  &  Oo.    Costs  to  abide  event. 


STIMSON  t>.  ARNOLD. 

N.  T.  Supreme  Courts  Third  Department^  Third  BU- 
trict ;  Special  Term^  June^  1878. 

ApPOBTIOKMKHT. — ^FORBOLOBURE  OF  MORTGAOB. — VESTINO  OF  TlTLB 

ON  FORSCLOBORB  SaLB. 

irbere  a  jadgmentof  foreclosure  and  sale  provides  that  the  surrender 
of  possession  can  only  be  required  on  the  exhibition  of  the  deed, 
that  formality  may  be  waived  by  the  party  in  possession.  The 
actual  title  passes  on  the  delivery  of  the  deed;  and  the  surrender  of 
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possession  as  of  that  day  may  be  inferred  by  the  jury,  from  the 
acts  of  the  parties.* 
If  the  change  of  title  and  possession  are  accomplished  iotermediate 
the  periods  for  the  payment  of  storage  for  goods  on  the  pieniiseS) 
and  there  is  no  agreement  for  apportionment,  storage  payable  sub- 
sequently to  the  change,  although  partly  for  a  period  previous 
thereto,  is  payable  to  the  purchaser.! 

Motion  by  plaintiff  for  a  new  trial  upon  the  judge's 
minutes. 

The  action  was  brought  by  Prank  C.  Stimson 
against  Collins   Arnold  to  recover  the  value  of  the 

*  Compare  on  this  subject,  besides  the  cases  cited  in  the  text,  the 
following,  viz. :  Eable  v,  Mitchell,  9  W,  Va,  492,  514 ;  Armstrong  f . 
McClure,  4  Heish.  {Tenn.)  80;  Bowery  Savings  Bank  v.  Richards,  3 
Hun,  366;  %  Janes  Mortg,  §§  1659,  1666;  Freeman  on  Exeeutioru,  f  311; 
Terpenning  v.  Agricultural  Ins.  Co.,  14  Hun^  299  ;  Farmers'  Mutual 
Ins.  Co.  V,  Forney,  1  Leg.  Ch/ron.  270. 

t  As  to  apportionment  under  a  written  instrument,  compare  L 
1875,  p.  616,  c.  542,  which  provides  as  follows,  viz. : 

*^  Section  1.  All  rents  reserved  on  any  lease  granted  after  the  pass* 
ingof  this  act,  and  all  annuities,  dividends  and  other  payments  of  every 
description,  made  payable  or  becoming  due  at  fixed  periods  under 
any  instrument  executed  after  the  passing  of  this  act,  or  (being  a  last 
will  and  testament)  that  shall  take  effect  after  the  passing  of  this  act, 
shall  be  apportioned,  so  that  on  the  death  of  any  person  interested  ia 
any  such  lents,  annuities,  dividends,  or  other  payments  as  aforesaid, 
or  in  the  estate  or  fund  from  or  in  respect  of  which  the  same  shall 
issue  or  be  derived,  or  on  the  determination  by  any  other  means  what- 
ever of  the  interests  of  any  such  person,  he  or  she,  and  his  or  her  ex- 
ecutors, administrators  or  assigns  shall  be  entitled  to  a  proportion  of 
such  rents,  annuities,  dividends  and  other  payments,  according  to 
the  time  which  shall  have  elapsed  from  the  commencement  or  last 
period  of  payment  thereof  respectively  (as  the  case  may  be),  including 
the  day  of  the  death  of  such  person,  or  of  the  determination  of  his  or 
her  interest,  all  just  allowances  and  deductions  on  accoimt  of  charges 
on  such  rents,  annuities,  dividends  and  other  payments  being  made." 

Section  2  provides  for  the  recovery  by  representatives,  and  aectioa 
8  declares  its  inapplicability  to  insurance  policies. 

As  to  apportionment  of  rent  to  representatives  of  a  tenant  for  lif^ 
see  Betts  «.  Betts,  4  A3^,  New  Vaa,  416. 


N 
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Storage  of  certain  machinery  in  the  Clifton  Mills  at 
Cohoes,  by  the  plaintiffs  assignor  for •  the  defendant. 
The  assignor  had  been  in  the  occupancy  of  the  mills  un- 
der a  lease,  and  whilst  so  occupying,  the  defendant,  by 
an  agreement  with  him,  was  permitted  to  leave  certain 
machinery,  originally  belonging  to  said  mill,  and 
which  he  had  purchased,  in  said  mill,  on  storage.  The 
defendant  paid  for  storage  to  the  assignor  of  plaintiff, 
up  to  December  9,  1876. 

On  August  29,  1876,  a  decree  of  foreclosure  of  a 
mortgage,  antedating  the  lease  of  plaintiff's  assignor, 
and  covering  the  said  Clifton  Mills,  was  obtained.  Un- 
der such  foreclosure  decree  the  premises  were  sold  Sep- 
tember 28,  1876,  to  William  White,  as  trustee  for  the 
Home  Savings  Bank,  and  on  December  20, 1876,  a  deed 
was  delivered.  The  order  confirming  the  sale  was  en- 
tered February  27,  1877.  After  December  9,  1876,  the 
defendant  declined  to  pay  storage  to  the  assignor  of 
plaintiff,  and  paid  to  the  purchaser. 

On  December  27,  1876,  the  purchaser  at  the  fore- 
closure sale  went  to  the  mill,  and  assumed  to  take 
possession.  He  did  not,  however,  see  the  assignor  of 
the  plaintiff,  who  was  absent.  Iiarge  and  exten- 
sive repairs  were  subsequently  made  by  the  purchasers 
upon  the  premises,  the  assignor  of  the  plaintiff  super- 
intending them,  but  there  was  no  formal  demand  of 
possession,  nor  exhibition  of  deed  to  him  until  Novem- 
ber, 1877.  The  defendant  claimed,  however,  that  the 
possession  of  the  purchasers  had  been  fully  recognized 
by  plaintiff's  assignor,  long  prior  to  that  date. 

The  court  charged  the  jury  that  the  purchaser  at 
the  foreclosure  sale  could  not,  from  the  language  of 
the  decree,  have  required  the  possession  of  the  mill 
against  the  will  of  plaintiff's  assignor  without  a  formal 
demand  thereof,  and  an  exhibition  of  the  deed,  but  it 
was,  nevertheless,  competent  for  him  to  make  such 
surrender  voluntarily,  and  to  recognize  the  title  of  the 
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purchaser  and  his  possession  as  of  a  prior  date,  and 
that  ap  to  the  time  when  sach  possession  was  acquired, 
or  up  to  the  date  at  which  the  plaintiff's  assignor  recog- 
nized the  possession  of  the  purchaser  as  commencing, 
if  he  did  so,  the  plaintiff  could  recover.  The  jury 
found  for  the  defendant.  The  plaintiff  insisted  that  in 
any  event  he  was  entitled  to  recover  storage  between 
December  9,  1876,  and  the  20  th  of  the  same  month. 

Oeorge  L.  Stedman^  for  plaintiff : — ^The  verdict  was 
against  the  evidence.  The  plaintiff  was  entitled  to 
judgment  for  storage  from  December  9,  1876,  to  the 
time  of  the  execution  and  delivery  of  the  deed.  It  is 
probable  that  the  terms  of  sale  did  not  contemplate  a 
deed  until  it  was  given,  and  that  the  money  therefore 
was  not  paid  until  then  (Mitchell  v.  Bartlett,  62  Barh, 
319,  p.  327).  The  plaintiff  was  entitled  to  judgment  for 
storage  from  December  9,  1876,  to  the  time  of  the 
presentation  of  the  deed  by  White  upon  the  premises, 
December  27, 1876.  Same  as  to  confirmation,  February 
27,  1877.  He  was  also  entitled  to  judgment  for  storage 
from  December  9,  1876,  to  the  time  Stimson  surren- 
dered or  attorned  to  White.  This,  by  all  the  evidence, 
was  at  least  not  until  March,  1877.  The  theory  upon 
which  the  court  submitted  the  question  of  recovery  to 
the  jury  (aside  from  the  question  of  amount),  was  that 
Stimson  had  surrendered.  He  was  a  tenant  of  the 
mill,  and  in  charge  of  the  goods  until  he  did  so  sur- 
render. His  assignee  ia  entitled  to  be  paid  for  this 
(Clason  V.  Corley,  6  &in4f.  447  \  Astor  v.  Turner,  11 
Paige,  438 ;  Jackson  v.  Golden,  4  Caw.  270,  274).  The 
court  erred  in  submitting  to  the  jury  the  question 
whether  or  not  the  plaintiff  was  entitled  to  recover  at 
all.  It  should  at  least  have  instructed  the  jury  that 
plaintiff  was  entitled  to  recover  for  one  of  the  periods 
Above  named.  It  also  erred  in  refusing  to  instruct  the 
jury  that  Stimson  was  a  tenant  of  the  Clifton  Com- 
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pany  up  to  tbe  time  of  the  productioii  of  the  deed  and 
certified  copy,  and  liable  for  rent  np  to  that  time  :  and 
in  refusing  to  instract  the  jury  that  the  plaintiff  was  en- 
titled to  recorer  from  December  9,  1876,  up  to  March, 
1877. 

Ifaihaniel  O.  MoaJc^  for  defendants : — A  deed  in  a 
foreclosure  sale  passes  the  title  immediately  on  de- 
livery, without  waiting  for  a  report  of  sale  and  an  or- 
der of  confirmation  (Mitchell  tj.  Bartlett,  51  N.  Y.  447 ; 
Port  V.  Burch,  6  Barb.  60,  76 ;  Cheney  v.  Woodruff,  46 
IT.  Y.  98 ;  Fuller  v.  Van  Geesen,  4  HiU^  171 ;  1  J(me8 
aa  Mort  §§  775,  777 ;  Thomas  on  Mort.  p.  367,  369, 374  ; 
Whalin  v.  White,  25  N.  Y.  462-8).  An  attornment  to 
a  mortgagee  or  one  claiming  under  same  title  is  valid  (1 
a.  &  744,  §  3  ;  1  £!dm.  St.  696).  Plaintiff's  assignor 
having  once  recognized  the  possession  of  the  purchaser 
could  not  afterwards  repudiate  such  recognition  (Brown 
V.  Dawson,  Arnold  &  Hodges,  Q.  B.  114).  When  the 
order  of  confirmation  was  entered,  it  related  back  to  the 
time  of  the  giving  of  the  deed  (Fuller  v.  Van  Geesen, 
4  Hill,  171 ;  Fort  v.  Burch,  6  Barb.  75-6 ;  Mitchell  v. 
Bartlett,  52  Id.  327,  affi'd  61  N.  Y.  447,  451).  The  acts 
of  parties  may  amount  to  a  confirmation  and  a  recogni- 
tion of  title  (Gowan  v.  Jones,  18  Miss.  168  ;  Roper  on 
Jud.  Sales,  §  125).  The  sale  under  the  foreclosure  en- 
titled the  purchaser  to  the  rents  (Wintermute  v.  light, 
46  Barb.  278,  283). 

Westbrook,  J. — [After  stating  the  facts.] — ^As  the 
decree  of  foreclosure  provided  that  the  surrender  of 
possession  could  only  be  required  on  the  exhibition  and 
presentation  of  the  deed,  possession  could  not  have  been 
earlier  compelled  (Mitchell  v.  Bartlett,  51  if.  Y.  447), 
That  formal  mode  of  obtaining  possession,  however, 
the  party  in  possession  could  waive.  The  deed  was 
dated  December  20,  1876,  and  the  actual  title  then 
passed  (Fuller  v.  Van  Geesen,  4  ffiUj  171).    The  stor- 
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age  for  the  month,  which  commenced  in  December, 
1876,  having  been  paid  up  to  the  ninth  of  that 
month,  did  not,  according  to  the  evidence  of  the 
plaintiff's  assignor,  become  dne  nntil  ten  days  before 
its  expiration,  which  was  January  9,  1877.  The 
jury  have  found  that  by  the  agreement  of  the  plaint- 
iff's assignor  and  the  purchaser,  as  evinced  by  the 
course  of  their  dealings  and  acts,  the  possession  and 
rights  of  the  latter  attached  on  the  day  of  the  date  of 
the  deed,  which  was  December  20,  1876.  No  storage 
became  due  until  after  that  time,  and  as  there  was  no 
agreement  for  its  apportionment,  it  was  properly  pay- 
able to  the  purchasers,  whose  rights  and  possession  be- 
gan, as  the  jury  has  found,  December  20,  1876  (Zule 
D.  Zule,  24  Wend.  76). 

Without  any  elaborate  discussion  of  the  evidence, 
which  is  unnecessary  upon  this  motion,  I  content  myself 
with  the  general  statement,  that  there  was  sufficient 
evidence  to  submit  the  question  to  the  jury,  whether 
or  not  the  plaintiff*  s  assignor  had  recognized  the  pnr- 
chaser's  rights  as  taking  effect  December  20,  1876? 
At  all  events,  there  clearly  was  evidence  to  submit  to 
the  jury,  that  the  purchaser  took  actual  possession 
December  27,  1876,  and  that  from  that  date  his  actual 
possession  was  recognized  and  acquiesced  in.  This 
would  still  be  prior  to  the  maturity  of  any  claim  for 
storage,  and  therefore  such  compensation  for  storage 
was  payable  to  the  purchaser.  The  jury  having  an- 
swered all  questions  of  fact  in  favor  of  the  defendant 
that  actual  possession  was  not  in  plaintiff's  assignor 
when  storage  became  due,  it  followed  that  storage, 
which  became  due  thereafter,  belonged  to  the  purchaser 
at  the  foreclosure  sale,  and  that  defendant  was  entitled 
to  a  verdict. 

Motion  for  a  new  trial  denied  with  costs. 
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PEOPLE  ex  rel.  MURPHY  v.  KELLY. 
N.  T.  Court  of  Appeals  ;  March^  1879. 

MUKICIPAL  COBFORATIOMS. — STATUTES. — PUBMC  WORKfl. — ^PoWEB  OF 
CONGBBSS  OVEB  BbIDGES.->-LiHIT  OF    CoST,  AlO)  LiMIT 

OF  Afpbopbiation. — Constitutional 
Law. — Mandamus. 

CoDgress,  in  the  exercise  of  its  power  to  authorize  the  erection  of  a 
bridge  over  navigable  waters,  even  though  it  may,  to  some  extent, 
impede  navigation,  may  devolve  upon  a  public  officer  the  power  to 
approve  or  prescribe  the  plan  of  the  structure,*  subject  to  the  au- 
thority of  Congress  to  modify  the  same  (pp.  441). 

Under  a  statute  requiring  the  secretary  of  war  to  give  notice  to  the 
bridge  company  if  he  approved  the  plan,  and  authorizing  them,  on 
receiving  such  notice,  to  proceed  with  its  erection,  he  may  convey 
such  notice  in  any  way  which  is  effectual ;  and  a  communication  to 
their  president  purporting  to  be  by  direction  of  the  secretary  of  war, 
and  signed  by  a  subordinate  officer,  is  sufficient  f  (pp.  441,  442). 

The  constitutional  amendment  declaring  that  *^no  county,  city,  town, 
or  village  shall  hereafter  give  any  money,  or  property,  or  loan  its 
credit  to  or  in  aid  of  any  individual,  association,  or  corporation,  or 
become  directly  or  indirectly  the  owner  of  stock  in  or  bonds  of 
any  association  or  corporation**  {L.  1874,  p.  938,  same  provision, 
1  R.  8,  6th  Ed.  102,  section  11),  does  not  forbid  the  legislature  to 
enact  a  statute  authorizing  one  or  more  municipalities  which 
are  already  stockholders  ia  a  corporation  for  the  construction  of  a 
public  work,  to  become  the  entire  owners  of  the  work,  by  agreeing 
on  a  dissolution  of  the  corporation,  and  retiring  by  purchase  the 
stock  of  other  stockholders  (pp.  44^-445). 

*  Where  the  duty  of  maintaining  a  bridge  over  a  railroad  rests 
upon  the  company,  an  act  of  the  legislature  empowering  the  common 
coancil  of  the  city  where  the  bridge  was  situated  to  require  the  com- 
pany to  widen  it  as  public  convenience  should  require,  is  not  objec- 
tionable as  delegating  authority  to  an  interested  tribunal.  The 
council,  even  if  acting  as  agent  of  the  city,  would  not  be  interested, 
bat  it  is  the  agent  of  the  law,  and  not  of  the  city.  English  v.  New 
Haven,  &c.  Co.,  82  Conn.  240. 

t  The  form  is  not  to  be  too  closely  reg^ded.  Thus,  a  vote  of  a 
town  to  build  a  bridge,  has  been  held  equivalent  to  an  *'  application'* 
to  the  supervisors.    Bergen  v,  Gubna,  10  Hun^  11. 
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The  constitutional  amendment,  declaring  '^  nor  shall  snch  county,  city, 
town  or  village  be  allowed  to  incur  any  indebtedness,  except  for 
county,  city,  town,  or  village  purposes  '^  {L.  1874,  p.  933,  same  pro- 
vision, 1  E.  8.  6th  £d.  p.  102),  does  not  forbid  a  statute  authorizing 
two  cities  to  construct  a  public  bridge  connecting  them  (p.  446). 

It  is  not  essential,  to  constitute  a  *'city  purpose,*'  that  the  vfoi}f. 
should  be  wholly  within  the  city  limits.  It  is  enough  if  the  im- 
provement be  for  the  common  and  general  benefit  of  all  the  citizens, 
as  distinguished  from  an  external  work,  from  which  only  incidental 
benefits  to  the  municipality  may  flow  (p.  447). 

A  bridge  connecting  two  cities  is  a  city  purpose  for  each,  within  the 
constitutional  provision  (p.  448). 

It  is  for  the  legislature  to  determine,  in  the  first  instance,  what  is  a 
"  county,  city,  town,  or  village  purpose,"  within  the  meaning  of 
the  constitution;  and  although  their  determination  is  subject  to  the 
power  of  the  judiciary  to  decide  the  constitutional  question,  yet 
the  legislative  act  should  not  be  declared  unconstitutional,  unless 
the  purpose  appears  clearly  to  be  one  not  authorized  (p.  449). 

A  statute  will  not  be  declared  unconstitutional  in  its  main  proyisions, 
by  reason  of  the  existence  of  a  questionable  clause,  which  might  be 
stricken  from  the  act  without  impairing  any  of  Its  essential  proTis- 
ions  or  affecting  its  purpose  (p,  449). 

A  State  statute  authorized  the  erection  of  a  bridge,  tx>  be  so  con- 
structed as  not  to  obstruct  the  free  and  common  navigation  of  the 
river;  a  subsequent  act  of  congress  sanctioned  the  bridge  to  be  con- 
structed, provided  that  it  be  so  constructed  as  not  to  obstruct, 
impair,  or  injuriously  modify  the  navigation  of  the  river,  and  sub- 

.  mitted  the  plans  to  the  approval  of  the  secretary  of  war  ;  to  secure 
this  condition.  After  he  had  approved  a  plan  of  structure,  the  State 
legislature  passed  another  act,  authorizing  the  completion  of  the 
structure.  Held,  that  this  was  an  approval  of  the  plan,  and  a  struct- 
ure in  conformity  thereto  could  not  be  judicially  condemned  on  the 
ground  that  it  would  be  an  obstruction  to  navigation  (p.  450). 

The  comptroller  of  the  city  of  New  York  is  not  justified  in  refusing  to 
provide  the  means  required  pursuant  to  the  statute,  by  alleging  th&t 
the  trustees  of  the  bridge  have  departed  from  the  plan  prescribed 
pursuant  to  law,  are  extravagant  in  the  expenditure,  and  that  the 
bridge  will  prove  unsafe  and  useless  (p.  451,  452). 

In  a  statute  conferring  the  power  and  duty  to  construct  a  public  work, 
according  to  a  designated  plan,  with  a  separate  clause  authorizing 
the  board,  charged  with  the  duty,  to  call  on  the  municipalities  con- 
cerned, for  such  sums  as  they  deem  proper  for  the  expenses,  pro- 
vided the  amoimt  to  be  paid  shall  not  exceed  a  specified  sum,  the 
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sum  limited  does  not  imply  a  limit  on  the  entire-  cost  of  the 
work.* 

A  statute  (L,  1875,  c.  800),  entitled  as  an  act  ''  for  the  completion '' 
of  a  bridge  in  the  course  of  construction  between  the  cities  of  New 
Tork  and  Brooklyn,  provided  that  ^^  the  expense  of  constructing 
and  maintaining  the  same,  and  acquiring  the  land  necessary  there- 
for, and  all  liabilities  imposed  upon  them  or  incurred  by  them  by 
▼irtue  of  this  act  shall  be  defrayed  by  the  said  cities,  in  proportion 
of  two  third  parts  by  the  city  of  Brooklyn,  and  one  third  part  by 
the  city  of  New  York ;  and  for  such  purpose  the  said  trustees  shall, 
from  time  to  time,  as  they  shall  deem  necessary,  call  upon  the  said 
cities  by  request  made  to  the  mayor  and  comptroller  thereof  re- 
spectively, for  such  sums  as  they  shall  deem  proper  in  the  propor- 
tions above  mentioned,  provided,  however,  that  the  whole  amount 
to  be  paid  by  both  cities  shall  not  exceed  $8,000,000,  and  the 
city  of  New  York  shall  not  be  called  upon  to  pay  a  greater 
sum  than  $1,000,000  in  any  one  year,  and  the  city  of  Brooklyn 
not  more  than  $2,000,000  in  any  one  year,  until  the  said  bridge 
shall  be  fully  completed  and  open  for  public  travel;  and  the 
debts  and  liabilities  incurred  therefore  shall  be  fully  paid ;  and  the 
said  cities  of  New  York  and  Brooklyn  are  hereby  authorized  and 
required  from  time  to  time  to  issue  bonds  bearing  interest  not  to 
exceed  seven  per  cent,  per  annum,  for  the  purpose  of  meeting  the 
requirements  of  the  said  trustees,  and  to  pay  the  proceeds  thereof 
to  them. 

Beld,  that  the  limitation  was  not  a  limitation  on  the  entire  cost,  but 
only  on  the  appropriation  (p.  455). 

The  common  council  of  the  city  of  New  York  passed  an  ordinance  au- 
thorizing and  directing  the  comptroller  to  issue  the  bonds  required ; 
bat  before  he  had  done  so,  they  passed  a  resolution  requesting  him 
to  withhold  the  issue  of  bonds  until  the  question  should  be 
judicially  determined.  Eieldy  that  this  did  not  affect  his  legal  duty, 
but  a  mandamus  might  issue  (p.  455). 

Appeal  from  an  order  granting  a  peremptory  man- 
damns,  and  reversing  an  order  at  special  term,  which 
denied  writ. 

The  relator  applied  at  special  term  of  the  supreme 
court,  in  the  first  department,  for  a  peremptory  writ  of 
mandamus  to  John  Kelly  as  comptroller,  commanding 

« 

*  See  note  at  the  end  of  the  case. 
Vol.  v.— 26 
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him  to  borrow  and  pay  over  to  the  tnistees  of  the  New 
York  and  Brooklyn  Bridge  the  amount  of  two  calls, 
each  for  $500,000,  made  by  said  trustees  on  the  mayor 
and  comptroller  of  the  city  of  New  York  in  accordance 
with  the  provisions  of  section  3  of  chapter  300  of  the 
Laws  of  1875,  stated  below. 

There  were  two  proceedings  taken  and  carried  on 
pari  passu.  The  one  was  taken  against  the  respond- 
ent, Kelly,  alone.  To  the  other  the  mayor,  auditor, 
clerk  of  the  common  council,  and  chamberlain  of  the 
city  were  made  parties,  because  objection  was  suggested 
on  behalf  of  the  respondent,  Kelly,  that  the  application 
was  defective  as  to  parties. 

The  court  at  special  term  held,  during  the  argument, 
on  the  question  of  practice,  that  the  proceeding  was 
well  taken  against  the  comptroller  alone ;  but  as  a 
matter  of  precaution  and  to  avoid  technical  difficulties, 
appeals  were  taken  in  both  proceedings.  As  both  ap* 
plications  were  made  on  the  same  papers,  but  one  rec* 
ord  was  made  on  appeal. 

A  stipulation  was  given  waiving  all  teehnical  objec- 
tions, if  any,  to  the  proceedings. 

The  affidavit  of  the  relator,  Murphy,  set  forth  that 
he  was  president  of  the  trustees  of  the  New  York  and 
Brooklyn  Bridge,  and  that  the  application  was  made 
on  their  behalf  and  under  their  direction,  and  named 
the  persons  composing  such  board ;  it  then  recited 
chronologically  the  history  of  the  enterprise  (see  the 
first  part  of  the  opinion  by  Earl,  J.,  p.  439) ;  and  that 
there  was  necessary  in  the  year  1878  to  defray  the  ex- 
I)ense  of  constructing  the  bridge  and  to  dischaige  debta 
already  incurred  by  said  trustees,  in  the  prosecution  of 
said  work,  two  sums  each  of  $1,600,000  ;  that  in  com- 
pliance with  the  statute  the  said  trustees  called  on  the 
city  of  New  York,  by  request  made  to  the  mayor  and 
comptroller  thereof,  for  one- third  of  each  of  said  sums ; 
each  call  being  for  $500,000. 
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The  affidavit  further  set  forth  the  duty  devolved  on 
the  city  by  section  3  of  the  act  of  1875  ;  an  ordinance  of 
the  common  council  of  the  city  of  New  York  passed  May 
9,  1876,  whereby  the  comptroller  was  directed  to  issue 
bonds  as  provided  by  said  section  3,  in  such  form  as  he 
might  deem  proper,  and  borrow  money  to  comply  with 
the  calls  of  said  trustees  ;  that  the  amount  of  money 
already  paid  by  the  city  and  the  amount  named  in 
the  calls  now  in  litigation  together  were  less  than  the 
one- third  of  $8,000,000,  the  limit  prescribed  by  said 
act ;  that  the  city  of  New  York  had  failed  to  com- 
ply with  said  calls,  and  that  the  default  of  the  city 
was  caused  wholly  by  the  neglect  and  failure  of  the  re- 
six>ndent,  Kelly,  as  comptroller,  to  issue  bonds  and 
borrow  the  moneys  called  for ;  that  a  demand  had  been 
made  on  respondent  to  comply  with  such  calls,  and 
that  he  had  refused  the  same. 

In  the  proceeding  against  the  other  officials  of  the 
city,  a  further  affidavit  recited  the  incumbents  of  the 
several  offices,  that  the  auditor  had  failed  to  audit  the 
trustees'  demand,  the  mayor  to  countersign  the  bonds, 
the  clerk  to  attest  the  same,  &c.,  and  prayed  that 
mandamus  might  issue  against  each  of  them  respect- 
ively to  discbarge  their  respective  duties  towards  a 
complete  compliance  with  the  statute  by  the  i>ayment 
to  the  trustees  of  the  money  called  for. 

Affidavits  were  submitted  by  the  respondent,  Kelly, 
in  answer  to  the  application,  to  the  effect  that  the 
bridge  ui)on  completion  would  obstruct  navigation; 
and,  in  justification  of  failure  to  pay,  that  the  original 
enterprise  was  instituted  for  improper  purposes  ;  that 
William  M.  Tweed,  on  an  examination  before  the  com- 
mon council,  testified  as  to  improper  means  on  the  part 
of  the  officers  of  the  old  bridge  company  to  secure  the 
subscription  of  the  city  of  New  York  to  the  capital 
stock  of  said  comx)any,  though  the  respondent  did 
not  allege  such  testimony  to  be  true ;  also,  that  the  act 
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of  1875  is  unconstitutional  as  contravening  section  11, 
article  8,  of  the  amended  constitution.  Also,  alleging 
that  the  relator,  Mr.  Murphy,  admitted  that  the  trust- 
ees were  proceeding  with  the  work  without  reference  to 
the  ultimate  cost ;  and  alleging  that  the  trustees  were 
so  proceeding  with  the  work  in  such  an  extravagant 
manner,  that  the  bridge  would  be  nearly  if  not  fully  one- 
third  incompleted  when  the  entire  expenditure  author- 
ized by  the  act  of  1875  had  been  made.  That  ample 
provision  was  made  by  the  law  of  1875  to  complete  the 
bridge  within  the  limit  of  exi)enditure  therein  author- 
ized, but  that  the  trustees  refused  to  bring  their  ex- 
penditures within  such  limit;  and,  finally,  that  the 
board  of  estimate  and  apportionment  had  not  author- 
ized the  issue  of  any  more  bonds,  and  that  the  ordi- 
nance of  the  common  council  for  the  issue  of  the  bridge 
bonds  had  been  repealed  by  another  ordinance  annexed 
to  the  affidavit. 

The  several  city  officers,  other  than  the  mayor  and 
comptroller,  submitted  affidavits,  alleging  that  no  de- 
mand had  been  made  upon  them  to  perform  the  acts 
required. 

In  reply  there  was  submitted  a  further  affidavit  by 
the  relator,  denying  expressly  the  assertions  of  Wil- 
liam M.  Tweed,  and  denying  all  charge  of  extravagance 
and  waste  ;  setting  forth  that  the  respondent,  Kelly,  is 
himself  one  of  the  trustees  of  the  bridge,  and  that  one- 
half  the  board  are  Mr.  Kelly's  appointees;  that  until 
the  affidavit  was  made  by  Mr.  Kelly,  in  answer  to  this 
application,  he  had  never  opposed  or  even  criticised 
any  action  of  the  board,  or  of  its  proposed  plans ;  that 
the  only  admission  or  statement  of  the  relator  was 
made  in  answer  to  an  argument  of  counsel  before  the 
board  of  estimate,  when  the  relator  gave  as  his  opinion 
that  the  limit  named  in  the  act  of  1875  was  a  limit  of 
appropriation,  not  of  cost ;  that  the  trustees  have 
endeavored  strictly  to  comply  with  the  appropriation, 
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but  that  he  and  the  trustees  have  deemed  the  para- 
monnt  and  controlling  consideration,  both  to  comply 
with  the  requirements  of  the  secretary  of  war  and  for 
the  benefit  of  the  public,  was  the  entire  strength  and 
safety  of  the  structure ;  that  at  the  present  time  the 
bridge  is  more  than  three-fourths  built  and  more  than 
three-fourths  of  the  expenditure  made,  and  that  from 
a  further  calculation  made  in  August  last,  it  can  be 
predicated  with  all  reasonable  certainty  that  the  bridge 
will  be  finished  and  completed  at  an  expense  not 
$200, 000  in  excess  of  the  amount  named  in  1876,  exclu- 
sive of  $350,000  expended  in  the  change  of  Frankfort 
street  by  direction  of  chapter  165,  Laws  qfl8T7. 

On  the  argument  the  counsel  for  the  relator  stated 
that  their  application  was  solely  for  a  peremptory  writ. 

Babrett,  J.,  denied  the  application,  assigning  his* 
reasons  as  follows : — It  may  be  conceded  that  where 
power  to  construct  a  public  work  is  expressly  conferred, 
its  exercise  is  not  impliedly  limited  by  the  amount  of 
the  appropriation  therefor.  But  was  the  legislative 
provision  in  question  a  mere  appropriation,  or  was  it  a 
limitation  upon  the  entire  cost  t 

It  is  urged  that  where  the  latter  is  intended,  express 
words  of  limitation  are  generally  used.  That  may  be 
quite  true,  and  it  may  be  a  good  reason  why  the  impli- 
cation should  be  clear  and  irresistible.  But  that  is  all. 
The  legislative  intent  is  not  to  be  ignored  because  of 
the  form  of  its  expression.  Now,  looking  at  the  act 
{Laws  of  1875,  c.  300),  it  seems  quite  plain  that  the 
general  powers  conferred  are  subject  to  the  proviso 
that  the  bridge  is  to  be  fully  completed  at  a  cost  to  the 
two  cities  of  not  more  than  $8,000,000.  For  a  sum 
(within  that  limit)  to  be  paid  by  them  they  are  to 
have  a  structure  *'open  to  public  travel,  and  with  its 
debts  and  liabilities  fully  paid."  The  entire  act,  from 
its  title  to  the  last  section,  contemplates  the  completion 
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of  the  work,  and  the  third  section  fixes  the  maximum 
of  expenditure.  True,  the  language  of  the  proviso  is 
"  that  the  whole  amount  to  be  paid  by  both  cities 
should  not  exceed,"  &c.;  but  there  is  not  the  slightest 
suggestion  of  any  other  construction,  voluntary  or 
involuntary,  than  by  the  two  cities ;  and  as  the  bridge 
is  to  be  their  proi)erty,  the  intention  is  apparent  that 
they  and  they  alone  shall  pay  for  it.  Indeed  this  was 
not  disputed.  The  real  contention  was  that  the  lan- 
guage above  quoted,  construed  with  reference  to  the 
general  power  to  construct,  was  merely  a  limit  upon 
the  continuing  right  to  draw  from  the  cities  without 
further  legislative  appropriatioiL  This,  however,  com- 
pletely ignores  the  context,  viz.,  that  "  the  city  of  New 
York  shall  not  be  called  upon  to  pay  a  greater  sum 
than  $1,000,000  in  any  one  year,  and  the  city  of  Brook- 
lyn not  more  than  $2,000,000  in  any  one  year,  until  the 
said  bridge  shall  be  fully  completed  and  open  for  pub- 
lic travel,  and  the  debts  and  liabilities  incurred  there- 
for shall  be  fully  paid." 

These  annual  contributions  are  of  course  a  part  of 
the  totality  of  $8,000,000.  Is  it  not  perfectly  clear, 
therefore,  that  the  proviso  must  be  read  as  though  the 
italicized  words  immediately  followed  the  $8,000,000 
limitation  ?  What  directly  precedes  must  be  read  in 
the  light  of  what  immediately  follows,  and  it  is  really 
difficult,  in  the  face  of  this  explicit  and  unqualitied 
language,  to  perceive  the  application  of  the  general 
principles  of  construction,  so  fully  stated  and  so  labori- 
ously fortified  by  authorities  in  the  able  and  instruct- 
ive brief  submitted  by  the  learned  counsel  for  the  re- 
lator.* 

It  was  intimated  that  even  if  this  be  a  correct  read- 
ing  of  the  proviso,  a  limitation  upon  the  cost  was  not 
effected  ;  that  the  legislature,  while  thus  undoubtedly 


*  Page  412  of  this  vol. 
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limiting  the  appropriation,  simply  intended  to  impress 
thereon  the  expression  of  a  desire,  enforced  by  no 
positive  restriction,  that  the  authorized  sum  should 
suffice. 

The  idea  imputes  to  the  law-making  power  the 
puerility  of  mere  idle  admonition.  It  is  wholly  with- 
out warrant  in  the  comprehensive  and  forcible  language 
employed ;  and  if  it  be  sound  we  can  only  say  that  no 
limitation  upon  the  cost  of  a  public  work  can  be  ef- 
fected by  implication.  We  must  be  permitted  to  add 
that  the  position  of  the  trustees  really  borders  upon 
nuUitication  of  the  legislative  will;  for  the  relator 
claims  that  although  the  two  cities  cannot,  under  the  ex- 
isting law,  be  required  to  pay  more  than  the  88,000,000, 
yet  they  can  be  compelled  to  pay  every  dollar  of 
it  without  the  slightest  hope  of  receiving  in  return  a 
completed  structure.  Thus  the  legislature  declares 
that  the  whole  amount  to  be  paid  shall  not,  the  trus- 
tees that  it  shall,  exceed  $8,000,000.  This  is  what 
it  comes  to.  The  cities  are  to  pay  the  entire 
$8,000,000  and  receive  an  unfinished  structure.  What 
then?  Why,  necessarily  then  they  must  either  lose 
substantially  all  that  has  been  expended  or  go  on  and 
pay  to  complete  just  what  the  legislature  has  said  they 
shall  not,  namely,  in  excess  of  the  $8,000,000. 

Much  has  been  said  about  the  difficulty  and  inu- 
tility of  estimating  in  advance  the  cost  of  so  great  and 
novel  an  enterprise.  This  is  suggested  as  an  argument 
against  an  intention  to  limit  the  cost.  But  where  is 
the  difficulty  in  fiidng  some  limit,  and  why  should  any 
public  work  be  authorized  until  the  power  that  imposes 
the  burden  has  counted  the  cost,  so  far,  at  least,  as  to 
be  able  to  fix  a  fair  maximum  i  In  the  present  in- 
stance, however,  there  could  have  been  no  difficulty, 
for  the  reason  that  when  the  legislature  acted,  the  ex- 
periment was  not  in  its  inception,  plans  and  estimates 
having  been  made  long  before,  and^  in  fact,  nearly 
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$5,000,000  having  already  been  expended  upon  the 
work.  How  natural  and  reasonable  that  a  limit  upon 
the  entire  cost  should  then  be  fixed  1  As  to  the  wis- 
dom of  thus  limiting  municipal  servants  in  the  exe- 
cution of  public  trusts  there  surely  can  be  no  doubt, 
and  the  court  should  favor  a  construction  which  tends 
to  check  improvidence  and  waste  (See  McDonald ». 
Mayor,  68  N.  Y.  28).  Let  the  official  keep  strictly 
within  his  statutory  authority.  If  the  work  cannot  be 
done  with  the  means  afforded,  that  is,  within  the  pre- 
scribed limits,  let  it  stop  until  the  sovereign  power  can 
again  be  appealed  to. 

The  present  application  is  addressed  to  sound  judi- 
cial discretion.  The  relator  takes  high  ground,  demand- 
ing either  a  peremptory  mandamus  or  a  denial  of  his 
motion.  An  alternative  writ  he  emphatically  declines 
to  accept.  Thus  he  concedes,  for  the  purposes  of  this 
motion,  all  the  material  facts  in  the  opposing  affidavits, 
and  insists  that,  notwithstanding,  a  peremptory  writ  is 
his  absolute  right.  If  our  views  are  correct,  this  posi- 
tion is  entirely  untenable.  Further,  if  we  have  even 
demonstrated  the  doubtfulness  of  his  legal  right,  the 
writ  of  mandamus,  upon  well  settled  principles,  shonld 
not  be  granted. 

Without  specially  considering  the  charges  of  waste 
and  extravagance  or  the  other  points  presented  in  op- 
position, the  motion  must,  for  these  reasons,  be  denied 
with  $10  costs. 


The  relator  appealed  to  the  court  at  general  term, 
where  the  orders  were  reversed,  the  following  opinion 
being  rendered : 

By  the  Court.* — ^Davis,  P.  J. — [Pronouncing  the 
opinion  orally.] — ^There  are  only  two  important  ques- 
tions involved  here.    The  first  relates  to  the  remedy ; 
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whether  it  should  be  by  mandamns  or  by  some  other 
proceeding  to  enforce  the  alleged  rights  of  the  trustees ; 
and  whether,  if  a  mandamus  be  issued,  it  should  be  an 
alternative  or  peremptory  writ.  The  peremptory  writ 
is  the  proper  legal  process  in  all  cases  where  there  is  a 
clear  right  connected  with  a  clear  legal  duty,  inde- 
])endent  of  extrinsic  facts  to  be  determined  or  passed 
upon  by  a  court  or  jury.  In  this  case  we  conceive  that 
there  is  no  reasonable  doubt  that  the  legal  right  ex- 
ists, if  the  construction  of  the  statute  be  such  a^  we 
think  it  requires,  and  if  the  legal  duty  is  created  by 
the  statute,  and  by  the  subsequent  action  of  the  com- 
mon council,  clothing  the  comptroller  with  the  neces- 
sary power,  and  directing  its  execution  by  th^  issuing 
of  the  bonds  provided  by  the  statute. 

By  the  ordinance  of  the  common  council,  passed  on 
May  8,  1876,  the  comptroller  was  authorized  and  di- 
rected to  issue  the  bonds  specially  described  and  pro- 
vided for  in  the  statute  and  ordinance,  to  meet  the 
calls  i)ermitted  by  the  statute  from  time  to  time  as 
they  should  be  made.  That  ordinance  supplemented 
the  statute,  and  created  a  condition  of  things  by  which 
a  clear  legal  duty  was  imposed  upon  the  comptroller  to 
bring  a  clear  legal  right,  existing  in  the  trustees  and 
created  by  a  statute,  into  full  operative  force.  Subse- 
quently the  common  council  adopted  a  resolution,  pre- 
faced with  a  preamble,  setting  forth  the  grounds  upon 
which  the  resolution  was  based ;  but  that  resolution 
is  neither  a  repeal  nor  a  modification  of  the  former 
ordinance.  It  does  not  purport  to  be  either.  It 
simply  ^^ requests*'*  the  comptroller  not  to  take  the  ac- 
tion which  the  ordinance  of  May  8,  1876,  provides  for, 
until  he  has  first  taken  the  judgment  of  the  court. 
This  amounted  to  nothing  more  than  a  suggestive  re- 
quest, which  the  comptroller  in  the  due  course  of  his 
administrative  functions  might  properly  respect,  but 
which,  if  disregarded,  would  subject  him  to  no  serioua 
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consequences.  The  court  cannot,  however,  under  the 
circumstances,  do  otherwise  than  say  that  the  comp- 
troller wa^  justified  by  the  resolution  in  taking  the 
opinion  of  the  court  before  acting  under  the  ordinance, 
and  his  whole  duty  in  that  regard  will  have  been  fully 
discharged  whenever  the  court  shall  have  passed  apoa 
the  questions  now  pi^sented. 

This  brings  us  to  consider  the  other  and  the  princi- 
pal question,  which  is  simply  whether  or  not  the  con- 
struction placed  by  the  court  below  upon  the  statute  is 
or  is  not  a  correct  one. 

In  our  judgment,  the  statute  of  1876,  having  provided 
for  the  erection  of  the  bridge,  by  section  3  proceeds  to 
provide  for  the  moneys  requisite  to  carry  out  the  general 
objects  of  the  statute.  It  first  imposes  in  very  general 
terms  the  expense  of  constructing  and  maintaining  the 
bridge,  and  acquiring  the  land  necessary  therefor, 
upon  the  two  cities  of  Brooklyn  and  New  York.  It 
then  proceeds  to  provide  the  mode  in  which  the  trust- 
ees are  to  obtain  the  money  necessary  to  be  expended, 
by  directing  that  upon  their  request  the  mayor  and 
comptroller  of  the  respective  cities  shall  jmy  over  the 
moneys  to  be  raised  under  the  act.  A  sum  is  appro- 
priated  in  gross,  to  wit,  $8,000,000,  to  be  drawn  upon 
under  this  act,  as  prescribed,  in  the  proportions  of  two- 
thirds  from  the  city  of  Brooklyn  and  one- third  from 
the  city  of  New  York.  This  is  the  maximum  sum 
which  can  be  called  for  by  the  trustees  from  the  respect- 
ive cities,  and  it  is  limited,  both  as  to  the  amounts, 
the  proportions,  and  the  times  within  which  it  can  be 
drawn.  The  act  provides  that  from  the  city  of  New 
York  there  shall  not  in  any  one  year  be  called  a  sum 
in  excess  of  $1,000,000,  and  from  the  city  of  Brooklyn 
in  any  one  year  in  excess  of  the  sum  of  $2,000,000. 
And  it  provides  that  the  right  to  call  shall  terminate 
whenever  the  $8,000,000  shall  have  been  thus  ex- 
hausted.   But  the  statute  also  looks  to  another  con- 
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tingency,  which  is  that  the  total  cost  and  expenses  of 
the  bridge,  and  of  the  necessary  structures  connected 
with  it,  may  not  reach  $8,000,000.  And  so  another 
limitation  is  imposed,  as  we  think,  upon  the  power  of 
the  trustees  to  call  upon  the  cities,  and  that  limitation 
is  expressed  in  the  concluding  words  of  the  sentence, 
which  have  been,  as  we  think,  misunderstood  to  be  a 
restriction  upon  the  total  cost  of  the  bridge  under  all 
circumstances.  That  provision  is  couched  in  the  words 
^^  until  the  said  bridge  shall  be  fully  completed  and 
open  for  public  travel,  and  the  debts  and  liabilities  in- 
curred therefor  shall  be  fully  paid."  The  true  sig- 
nificance of  that  provision,  as  we  think,  is  this  in 
effect:  connected  with  the  residue  of  the  section,  it 
provides  for  the  calling  by  the  trustees  upon  the 
several  cities  from  time  to  time  in  the  proportions 
named  for  such  portions  of  the  gross  sum  as  may  be  re- 
quired ^^  until  the  said  bridge  shall  be  fully  completed 
and  open  for  public  travel,  and  the  debts  and  liabilities 
incurred  therefor  shall  be  fully  paid."  That  is  to 
say,  the  right  to  call  upon  the  cities  for  the  $8,000,000 
is  to  be  determined  when  those  events  occur,  to  wit, 
when  the  bridge  is  completed  and  open  for  public 
travel  and  all  debts  and  liabilities  are  paid.  So  that 
if  the  bridge  shall  be  completed  for  a  less  sum,  the 
right  to  call  is  at  an  end,  though  the  whole  appropria- 
tion be  not  exhausted. 

If  the  bridge  costs  $6,000,000,  there  can  be  no  call 
beyond  that  sum,  and  whenever  the  bridge  is  com- 
pleted and  the  debts,  &c.,  are  paid,  if  the  drafts  have 
not  exhausted  the  $8,000,000  indicted  in  the  statute, 
the  right  to  call  terminates.  This  makes  the  statute, 
as  we  think,  consistent  with  the  objects  in  view,  and 
free  from  all  intent  to  provide  that  the  cost  of  the 
bridge  itself  shall  be  limited  under  all  circumstances  to 
the  sum  of  $8,000,000.  It  leaves  open  entirely  to  the 
future  consideration  of  the  legislature  whether  or  not 
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it  will,  in  the  exercise  of  its  absolute  power  over  the 
whole  subject,  make  such  further  appropriation  as 
shall  be  necessary  to  complete  the  structure,  and  de- 
termine in  what  mode  the  .appropriation  shall  be  paid. 
It  may  exclude  the  city  of  New  York  from  all  further 
payments.  It  may  impose  it  upon  the  State,  or  wholly 
upon  the  city  of  Brooklyn,  or  distribute  it  upon  such 
localities,  and  in  such  amounts,  and  in  such  ways,  as 
that  depositary  of  the  absolute  power  of  legislation  in 
this  State  shall  in  its  discretion  see  fit. 

That  leaves  the  case  free  from  any  embarrassment. 
We  think,  therefore,  that  the  legal  right  exists  on  the 
part  of  the  trustees,  and  the  legal  duty  on  the  part  of 
the  comptroller,  and  that  a  mandamus  directing  the 
comptroller,  in  pursuance  of  the  statute  and  ordinance 
already  alluded  to,  to  issue  the  bonds  and  pay  over 
the  moneys  as  applied  for,  ought  to  have  been  granted. 

The  order  below  will  be  reversed,  and  an  order 
entered  in  accordance  with  the  decision  now  an- 
nounced. 


From  the  orders  of  the  general  term  the  defendants 
appealed  to  this  court. 

George  If".  Comstock  and  WiUiam  Henry  Arnoux 
(  WiUiam  C.  Whitney,  counsel  to  the  corporation)  for 
the  appellants,  defendants. — I.  The  act  of  May  14, 1875, 
on  which  these  proceedings  are  founded,  was  enacted 
in  direct  violation  of  the  constitutional  amendment  of 
January  1,  1876  [see  head  notes].  It  is  evident  that 
the  purpose  of  re-enacting  the  private  law,  of  changing 
from  a  private  to  a  public  work,  and  of  making  a  pub- 
lic district,  was  to  avoid  the  constitutional  amendment, 
then  recently  adopted.  But  while  the  decisions  in 
People  V.  Albertson,  55  iVl  T.  50 ;  People  v.  Shepard, 
36  Id.  285  ;  People  v.  Draper,  15  Id.  532,  defined  the 
power  of  the  legislature  in  constitutionally  establishing 
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districts  of  other  areas  than  those  already  established, 
these  decisions  also  defined  the  limit  of  legislative 
power.  If,  therefore,  the  court  shall  find  that  this 
district  is  colorable  merely,  then  it  is  obnoxious  to  this 
last  cited  decision.  If,  on  the  other  hand,  it  is  a  sub- 
stantial, new,  geographical  district,  essentially  differ- 
ent and  distinct  from  the  city  of  New  York,  then  the 
law  is  unconstitutional  in  creating  a  debt  for  the  bene- 
fit of  this  new  division,  for  it  is  providing  for  the  in- 
curring of  an  indebtedness  which  is  not  for  oity  or 
county  purposes.  Further  than  that,  the  trustees  of 
this  new  geographical  division  are  made  a  corporation, 
with  power  to  sue  and  be  sued,  and  the  moneys  de- 
manded by  the  trustees  are  borrowed  by  the  city  for 
the  benefit  of  this  new  district,  in  which  the  city  be- 
comes, by  the  law,  a  joint  owner  with  the  city  of 
Brooklyn,  so  that  New  York  buys  and  pays  for  land 
outside  of  its  corporate  limits  and  beyond  the  purpose 
for  which  its  citizens  can  be  taxed.  The  provision  to 
purchase  the  stock  of  the  private  stockholders,  in  sec- 
tion 1,  is  clearly  in  violation  of  the  constitution.  This 
law  violates— 1st.  That  provision  of  the  constitution 
which  forbids  loaning  money  or  credit  to  a  corporation. 
2d.  That  which  forbids  a  city  to  become  the  owner  of 
stock  in  a  corporation.  3d.  That  which  forbids  the  city 
of  New  York  the  incurring  of  indebtedness  except  for 
city  purposes. 

IL  Whenever  the  relator  declines  an  alternative 
mandamus,  he  puts  himself  upon  a  strict  legal  right, 
and  stands  before  the  court  in  the  attitude  of  one  who 
demurs  to  the  answer,,  and  by  so  doing  admits  the 
allegations  in  the  answering  affidavits  to  be  true.  For 
the  purpose  of  this  appeal,  therefore,  the  court  must 
take  all  the  answering  affidavits  to  be  wholly  unchal- 
lenged, and  must  pass  upon  the  questions  presented  by 
this  appeal  under  that  concession.  They  make  their 
motion  for  a  peremptory  writ  of  mandamus  upon  the 
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moving  and  opposing  affidavits.  A  motion  so  made  is 
in  the  nature  of  a  demarrer.  It  concedes  the  facts  to 
be  set  forth  in  the  opposing  affidavits,  and  proceeds 
npon  the  plea  that  although  true  in  each  and  every 
particular,  they  do  not  constitute  a  sufficient  answer 
(People  ex  rel.  Bently  t>.  Commissioners  of  Highways, 

6  Wend.  559 ;  and  7  Id.  474 ;  Commercial  Bank  of 
Albany  9.  Canal  Commissioners,  10  Id.  31 ;  People  ex 
rel.  Jennings  t>.  Seymour,  6  Cow.  616,  579 ;  Exp. 
Rogers,  7  Id.  526 ;  Pish  v.  Weatherwax,  2  Johns. 
Cas.  2d  Ed.  note,  217-263,  and  cases  cited).  Disputed 
facts  cannot  be  passed  upon  on  this  motion.  It  is 
only  where  there  is  no  question  as  to  the  facts,  or  where 
the  conceded  facts  constitute  no  answer,  that  this  writ 
can  be  issued  in  the  first  instance.     In  Sxp.  Bogers, 

7  Cow.  526,  it  was  declared,  that  on  an  application  for 
a  mandamus,  when  both  parties  are  heard,  and  there  is 
no  dispute  as  to  the  facts,  and  the  law  is  with  the  ap- 
plication, a  peremptory  mandamus  wiD  be  granted  in 
the  first  instance.  In  Commercial  Bank  of  Albany  v. 
Canal  Commissioners,  10  Weiid.  31,  the  question  was 
fully  considered  and  the  decisdon  bears.  The  modem 
practice  is  not  to  award  a  mandamus  in  the  first  in- 
stance, but  to  grant  an  order  to  show  cause  why  a 
mandamus  should  not  issue.  In  such  cases  the  ques- 
tion is  discussed  ui)on  the  original  papers  on  which  the 
order  was  obtained,  and  upon  the  opposing  affidavits. 
If  there  is  no  dispute  about  the  facts  the  court  denies 
the  application,  or  may  award  a  peremptory  writ  in  the 
first  instance.  If  the  facts  on  which  the  claim  of  the 
relator  dei)ends  are  in  dispute,  the  court  awards  an 
alternative  mandamus.  In  People  ex  rel.  Cagger  t. 
Supervisors  of  Schuyler  (2  Abb.  Pr.  N.  8.  78),  the  court, 
at  general  term,  held  that  the  '*  more  modem  practice  is 
to  give  the  ordinary  notice  of  a  motion  based  upon 
affidavits,  that  on  the  hearing  a  peremptory  writ  will 
be  asked  for.    In  that  case,  if  it  then  appears  that  no 
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material  facts  are  in  dispute,  the  conrt  may  grant  or 
deny  the  peremptory  writ  at  once,  disposing  of  the 
question  of  law  subject  to  a  revision  on  appeal.  But  if 
it  then  appears  that  material  facts  are  in  dispute,  and 
that  the  application  has  merits,  the  course  is  to  grant 
an  alternate  writ,  that  issues  may  be  joined  and  the 
disputed  facts  settled  by  a  proper  trial.  In  People  ex 
rel.  Bagley  v.  Green,  1  Hun^  4,  it  was  decided : 
"  Where  the  fact,  upon  which  the  right  may  depend,  is 
controverted,  it  must  first  be  tried  and  determined,  be- 
fore a  peremptory  mandamus  can  be  issued,  and  that 
determination  is  to  be  made  not  upon  conflicting  affi- 
davits, but  upon  an  issue  framed  upon  the  return  to 
the  alternative  writ,  to  be  tried  by  a  jury  according  to 
the  course  of  the  common  law." 

in.  The  limitation  of  the  expenditure  to  the  sum  of 
$8,000,000  is  a  limitation  upon  the  power  of  the  trustees 
to  demand,  or  of  the  cities  to  grant,  any  sum  that  can  ex- 
ceed the  amount  specified,  and  likewise  a  limitation 
upon  the  cost  of  the  bridge,  so  that  whenever  it  shall 
appear  that  the  bridge  cannot  be  completed  for  public 
travel  and  all  the  bills  paid  by  the  expenditure  stated, 
the  x>o^6i*  ^nd  duty  of  the  trustees  to  ask  for,  or  of 
the  city  to  advance,  any  moneys  for  the  further  prose- 
cution of  the  work  is  at  an  end,  unless  and  until  there 
should  be  further  legislative  enactment  granting  such 
power  (Amey  «.  Allegheny,  24  How.  U.  8.  364).  The 
language  of  the  court  of  appeals  in  McDonald  v.  May- 
or (68  i\r.  T.  23, 28),  is  peculiarly  appropriate  to  this  case. 
In  that  action  plaintiff  claimed  to  recover  the  value  of 
certain  materials  delivered  by  him  to  the  city  at  the  re- 
quest of  the  superintendent  of  roads  of  the  city  of  New 
York,  contrary  to  the  charter;  the  plaintiff  was  defeated. 
**It  is  plain,"  say  the  court,  Folgbr,  J.,  "that  if  the 
restriction  put  upon  municipalities  by  the  legislature, 
for  the  purposes  of  reducing  and  limiting  the  incur- 
ring of  debt  and  the  expenditure  of  the  public  money, 
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may  be  removed,  upon  the  doctrine  now  contended  for, 
there  is  no  legislative  remedy  for  the  evils  of  munici- 
pal government,  which  of  late  have  excited  so  much  at- 
tention and  painful  foreboding.  Restrictions  and  in- 
hibition by  statute  are  practically  of  no  avail,  if  they 
can  be  brought  to  naught  by  the  unauthorized  action 
of  every  official  of  lowest  degree,  acquiesced  in,  or  not 
repudiated,  by  his  sui)erior8"  (Citing  Denio,  J., 
Peterson  v.  Mayor,  17  If.  T.  449  ;  Peck  «.  Burr,  10  Id. 
294 ;  and  see  Wallace  v.  Mayor  of  San  Jose,  29  CaZ.  180, 
187;  Wyncoop  t>.  Congregational  Society,  10 /owo, 
185).  The  same  idea  is  thus  expressed  in  Parsons  v. 
Goshen,  11  Pick.  399 :  "  This  limitation  upon  the  power 
and  authority  of  towns  to  enters  into  contracts  and  stipu- 
lations is  a  wise  and  salutary  provision  of  law,  not  only 
as  it  protects  the  rights  and  interests  of  the  minority 
of  the  legal  voters,  but  as  it  may  not  unfrequently 
prove  beneficial  to  the  interesis  of  the  majority,  who 
may  be  hurried  into  rash  and  unprofitable  speculations 
by  some  popular  and  delusive  excitement,  to  the  in- 
fluence of  which  even  wise  and  considerate  men  are 
sometimes  liable."  Donovan  v.  Mayor,  33  If.  T.  291, 
was  a  case  of  similar  character.  Porter,  J.,  deliver- 
ing the  opinion  of  the  court,  says:  "As  there  was 
neither  an  appropriation  for  the  work  nor  a  certificate 
of  its  necessity  by  the  head  of  the  department,  and  as 
it  was  unauthorized  by  the  common  council,  the  con- 
tract was  made  by  the  municipal  authorities  in  direct 
violation  of  law.  A  contract  thus  made  by  public  offi- 
cers, acting  in  a  purely  fiduciary  capacity,  is  a  simple 
and  absolute  nullity.  The  city  has  no  power  to  act  ex- 
cept through  its  municipal  officers,  and  when  they  as- 
sume, as  its  agents,  to  exercise  authority  in  disregard 
of  prohibitions  applying  alike  to  them  and  their  princi- 
pal, their  action  is  wholly  ineflfectual,  unless  it  be  to 
subject  them  to  personal  liability  for  assuming  powers 
with  which  the  law  has  not  clothed  them."    An  act  of 
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congress  of  1820  (3  Stat  al  L.  568,  and  see  1  U.  S.  R. 
8.  §  3732)  provides  that  "no  contract  shall  hereafter  be 
made  "  by  si)ecified  secretaries,  including  the  secretary 
of  the  navy,  '*  except  under  a  law  authorizing  the 
making  of  the  same,  or  under  an  appropriation  ade- 
quate to  its  fulfillment."     Under  a  law  subordinate  to 
that  act,  the  secretary  of  the  navy  was  **  directed  to 
cause  to   be  constructed  at  each  of  the  navy  yards 
at  Eittery,  &c.,   &q.j  a  floating   dry  dock,   .... 
and   the    sum  of    $50,000    is    hereby    appropriated 
toward    said    dock  at  Kittery."      It    appeared  that 
the  choice  was  limited   to  two   patented  inventions, 
and  the  price  demanded  exceeded  the  appropriation. 
The  attorney-general  was  asked  whether  the  secretary 
was  authorized  to  contract  for  the  works  at  a  price  ex- 
ceeding   the   appropriation.      Mr.    Attorney-Geheral 
Clifford  answered:    "As  the  amount  appropriated  is 
confessedly  inadequate  to  the  fulfillment  of  the  con- 
tracts, if  any  should  be  made,  it  is  manifest  that  the 
authority  does  not  exist.    The  prohibition  is  too  ex- 
plicit and  comprehensive  to  be  overcome  by  any  rule 
of  construction  known  to  the  law  "  (4  Op.  Att.-Oen.  600). 
In  another  case,  where,  by  the  special  provision  for  a 
particular  work  commenced  and  in  progress,  it  was 
provided  by  congress  that  nothing  in  the  act  should  be 
so  construed  as  to  authorize  any  officer  of  the  govern- 
ment to  bind  the  United  States  by  contract  beyond  the 
amount  of  the  existing  appropriation,  Mr.  Attomey- 
G^eneral  Gushing  was  of  the  opinion  that  the  law  did 
not  empower  the  president  to  engage  the  government 
beyond  the  specific  sum  (6  Op.  Att.-Oen.  26).    Judge 
Dillon,  in  his  able  work  on  Municipal  Corporations 
(2d  Ed.,  §  381),  in  reference  to  legislative  restrictions 
upon  corporate  powers,  aptly  says  :  "  The  opposite  doc- 
trine would  be  fraught  with  such  danger,  and  accom- 
panied with  such  abuse,  that  it  would  soon  end  in  the 
ruin  of  municipalities,  or  be  legislatively  overthrown. 

Vol.  V.--26 
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;  .  .  .  The  history  of  the  workings  of  municipal 
bodies  has  demonstrated  the  salutary  natare  of  this 
principle,  and  that  it  is  the  part  of  true  wisdom  to 
keep  the  corporate  wings  clipped  down  to  the  lawful 
standard."  There  is  nothing  inconsistent  with  the 
foregoing  views  of  the  court  of  appeals  as  expreessd 
by  Judge  Foloek,  and  those  of  Judge  McLean  in  the 
Cincinnati  Court-house  case  (Cook  v.  Commissioners 
of  Hamilton  County,  6  McLean,  112,  119),  where  $200- 
000  had  been  appropriated :  "  There  is  no  express  lim- 
itation in  this  regard,  nor  can  one  be  Implied,  unless  it 
be  that  $200,000  only  were  appropriated.  In  all  public 
works,  either  by  the  Federal  or  State  governments,  it 
is  not  usual  to  appropriate,  when  the  work  will  require 
several  years  for  its  completion,  more  than  a  small  part 
of  the  necessary  expenditure.  Any  other  course, 
especially  where  the  money  must  be  borrowed,  would 
be  a  wasteful  expenditure.  By  the  Act,  the  Commis- 
sioners were  authorized  to  '  erect  all  such  suitable  and 
necessary  public  buildings  for  the  said  county,  Ac.,  of 
such  materials  and  upon  such  plan,  as  to  them  shall 
seem  proper.'  From  this  provision  it  is  clear  that  the 
buildings  were  to  be  constructed  under  the  discretion  of 
the  Commissioners,  which  is  inconsistent  with  the  sup- 
position that  they  were  limited  in  their  expenditare  to 
$200,000.  Every  practical  man  must  see  that  the  build- 
ings required  to  be  constructed  would  cost  more  than 
three  times  that  sum.  In  the  absence  of  any  ex|)ress 
limitation,  so  unreasonable  an  inference  as  would  defeat 
the  object  of  the  law,  cannot  be  made  nor  sustained." 
So,  in  the  case  of  the  Water  Works  of  the  city  of  Salem 
(14  Allen,  87),  the  court,  after  carefully  examining  the 
law  authorizing  the  works,  finds  that,  although  the  leg- 
islature did  not  impose  any  limitation  upon  the  cost  of 
the  works,  it  did  impose  a  limitation  ui)on  the  amount 
of  indebtedness  that  might  be  incurred  on  account 
thereof,  and  the  intent  of  the  legislature  was  not  ex- 
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pressed  in  anything  like  the  explicit  language  used  in 
this  case.  The  following  cases,  recently  cited  in  a  note 
to  the  case  of  Kingsley  v.  Brooklyn  (6  Abb.  N.  0.  1), 
as  bearing  npon  this  question,  throw  thereon  but  little 
light  in  County  of  Jackson  v.  Hall  (53  III.  440),  the 
county  court  having,  nnder  the  law,  full  authority  to 
bnild  a  jail,  authorized  one  to  be  built,  provided  it 
should  not  cost  exceeding  $10,000.  The  contractor 
bnilt  it  at  a  cost  of  $25,000.  The  court  accepted  the 
building  and  issued  the  bonds  therefor.  It  was  held 
that  this  was  legal.  The  case  in  Pennsylvania  adjudged 
that  the  approach  to  a  bridge  ''is  so  necessary  to  its 
use,  that  without  it  the  structure  is  a  vain  thing; 
Utterly  useless,  and  of  no  account.  The  bridge  is  in- 
complete until  everything  necessary  for  its  proper  use 
has  been  supplied,  and  every  such  necessary  appliance 
is  part  of  the  bridge."  The  question  was  whether  the 
township  or  the  county  was  liable  for  grading  the  high- 
way approaching  the  bridge.  The  court  held  in  ac- 
cordance with  the  above  views,  that  it  was  a  county 
charge  (Penn  Township  v.  Perry  Co.,  78  Penn.  St.  457). 
Hasbrouck  v.  City  of  Milwaukee,  13  Wis.  37,  held,  that 
where  a  city  was  authorized  to  expend  a  certain  amount 
of  money  to  construct  a  harbor,  the  law  did  not  confer 
power  to  construct  a  harbor  the  exx)ense  of  which 
should  exceed  that  sum,  and  that  as  to  such  excess  the 
contract  was  illegal,  and  that  no  legislative  ratification 
of  the  excessive  contract  was  binding  without  the 
assent  of  the  city.  The  amount  appropriated  was  paid 
the  contractors,  and  they  brought  their  action  for  the 
excess  of  cost,  and  judgment  was  rendered  against 
them.  In  Guidet  v.  Mayor  (36  Superior  Court  Hep. 
[4  J.  AS.]  667),  it  was  held,  that  to  entitle  a  party  to 
recover  against  the  city,  he  must  show  a  strict  com- 
pliance with  the  law,  and  where  the  law  required  a  cer- 
tificate as  a  condition  of  payment,  the  failure  to  pro- 
duce such  certificate,  or  to  account  for  its  absence,  was 
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fatal  to  plaintiff's  claim.  In  the  case  at  bar,  Judge 
Barrett  commends  his  decision  by  the  thonghtfnl  and 
conclusive  argument  of  his  opinion.*  The  only  sugges- 
tion of  any  weight  that  can  possibly  be  made  against  his 
view  is,  that  in  a  great  work  of  this  kind  it  cannot  be  pre- 
sumed that  the  cost  can  be  accurately  predetermined. 
Whatever  force  there  may  be  in  this  argument,  it  can 
only  apply  to  the  construction  of  the  act  to  be  given 
by  the  court ;  for  whether  the  cost  can  be  predeter- 
mined or  not,  if  the  legislature  has  intended  to  limit 
such  cost,  and  has  so  expressed  that  intention,  that 
the  courts  can  discern  it,  then  the  courts  are  in  dnty 
bound  to  give  effect  to  the  legislative  will.  But  with 
the  same  logical  force  that  Judge  Barrett  demolished 
the  argument  against  limitation  on  cost,  he  deals  with 
this  proposition.!  This  case  is  made  all  the  stronger 
by  the  use  of  the  word  "  provided,"  which  is  generally 
considered  not  to  enlarge,  but  rather  to  restrain,  the 
clause  to  which  it  refers  (Rice  v.  City  of  Keokuk,  IG 
lowa^  579,  583).  "The  office  of  a  proviso,  generally,  is 
either  to  except  something  from  the  enacting  clause,  or 
to  qualify  or  restrain  its  generality,  or  to  exclude  some 
possible  ground  of  misinterpretation  of  it,  as  extending 
to  cases  not  intended  by  the  legislature  to  be  brought 
within  its  purview  (Minis  v.  U.  S.,  15  Pet,  445).  The 
effect  of  a  proviso  is  not  to  enlarge  or  extend  the  act 
or  the  section  of  which  it  is  part,  but  rather  to  put  a 
limitation  and  a  restraint  upon  the  language  which  the 
lawmaker  has  employed  (In  the  matter  of  Webb,  24 
Ifow.  Pr.  247).  "Conditions  and- provisos  .  .  .  . 
have  for  their  object  to  limit  the  scope  and  defeat  the 
purpose  of  the  principal  contract"  (Dilleber  v.  Home 
Life  Ins.  Co.,  69  JV.  Y.  256).  In  an  assessment  cas3,  in- 
volving the  power  of  the  city  to  impose  an  assessment^ 
the  court  of  appeals  say :  "  It  is  a  power  given,  with  a 

♦Pag<   889,   above.  tPage  391,   above. 
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proviso  annexed.  The  demand  of  the  proviso  mast  be 
answered,  as  a  prerequisite  to  the  legitimate  exercise  of 
the  power."  "A  proviso  in  a  grant  or  enactment,  is 
something  taken  back  from  the  power  first  declared. 
The  grant  or  enactment  is  to  read,  not  as  if  the  larger 
power  was  ever  given,  but  as  if  no  more  was  ever  given 
than  is  contained  within  the  terms  or  bonds  of  the  pro- 
viso" (Matter  of  Second  Ave.  Church,  66  N.  T.  395). 
The  authorities  are  unanimous  upon  this  proposition, 
that  whenever,  by  express  language  or  by  reasonable 
implication,  the  courts  shall  find  that  the  legislature 
intended  to  restrain  a  municipal  corporation  in  the  ex- 
penditure of  money,  the  courts  will  not  sanction  any 
acts  which  necessarily  violate  such  restraint,  especially 
where  such  restraint  is  imposed  in  the  form  of  a  pro- 
viso. And  whenever  it  was  discovered  that  the  work 
authorized  could  not  be  completed,  as  directed,  within 
the  sum  limited,  it  became  the  duty  of  the  trustees 
themselves  to  refrain  from  any  further  expenditure  of 
money  ;  for  there  is  no  presumption,  either  of  law  or 
in  fact,  that  the  legislature  would  authorize  any  in- 
creased expenditure.  In  this  case  the  trustees  not 
only  violated  their  duty,  but,  through  the  instru- 
mentality of  the  courts,  seek  to  compel  the  municipal 
authorities  to  violate  theirs.  The  court  can  rebuke 
this  lawlessness  by  affirming  the  order  of  the  court 
below  denying  the  peremptory  mandamus,  the  appli- 
cation for  which  "  really  borders  upon  the  nullification 
of  the  legislative  wUl." 

IV.  The  bridge  as  it  is  now  being  constructed  vio- 
lates both  the  law  of  the  State  of  New  York  and  of  the 
United  States.  The  provisions  of  the  former  against 
"  the  construction  of  any  bridge  which  shall  obstruct  the 
free  and  common  navigation  of  the  East  River,"  and  of 
the  latter,  '^  that  the  said  bridge  shall  be  so  constructed 
and  built  as  not  to  obstruct,  impair  or  injuriously 
modify  the  navigation  of  the  river,"  protect  the  com- 
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mon  law  right  of  the  people  in  the  navigation  of  the 
East  River,  an  arm  of  the  sea  between  Long  Island 
Sound  and  the  bay  of  New  York,  in  which  the  tide 
ebbs  and  flows.  The  navigable  waters  of  every  civile 
ized  nation,  including  the  sea  within  its  jaris^ctioo^ 
and  all  bays,  estuaries,  tidal-waters  and  rivers^  belosg 
to  the  people  at  large,  are  public  highways,  and  can- 
not be  encroached  upon  or  permanently  appropriated 
to  any  private  use  of  any  individual  or  corporation, 
without  the  consent  of  the  sovereign  power.*  In  Eng- 
land, since  Magna  Charta,  this  right  is  sux)erior  to  the 
king,  and  can  only  be  restricted  by  parliament,  and  is 
universally  superior  to  every  other  civil  right  with 
which  it  comes  in  conflict  There  is  also  SLjtispvbU- 
cum  in  every  public  seaport,  by  which  all  persons,  ex- 
cept enemies,  have  the  right  to  enter  and  depart  with 
their  goods,  wares  and  merchandise  without  let  or 
hindrance.  In  this  country,  a  grant  of  power  to  regn- 
late  commerce  is  given  to  congress  by  the  constitution, 
and  this  includes  the  i)ower  to  regulate  navigation  and 
establish  seaports.  This  power  is  exclusive.  In  con- 
sequence thereof,  the  States  have  no  authority  to 
obstruct  any  port  or  navigable  tidal-waters  which 
form  connecting  links  with  the  sea  or  extend 
through  other  States.  Subject  to  this  rights  the 
riparian  sovereign  alone  can  authorize  the  construction 
of  a  bridge  wholly  within  its  own  territory,  and  can 
prescribe  terms  upon  which  it  shall  be  so  constructed. 
Hence  it  follows  that,  as  the  East  River  is  wholly 
within  the  State  of  New  York,  and  is  a  navigable  arm 
of  the  sea,  no  restriction  whatever  can  be  put  upon  the 
public  right  of  navigation  and  free  use  of  said  river 
without  the  concurrent  consent  of  the  State  and  of  the 
nation.    The  permission  of  one  without  the  conseni  of 

*  See  also  Northern  Transportation  Co.  of  Ohio  «.  City  of  Cbioago, 
9S  U.  8.  (8  Otto)\  8.  C,  7  BeporUr,  885. 
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the  other  is  unavailing.  The  permission  which  has 
been  given  by  the  concurrent  authority  of  the  State 
^nd  nation,  protects  the  common  law  rights  of  the 
I)eople.  At  common  law,  whatever,  at  any  time,  in  any 
manner,  or  under  any  circumstances,  obstructs, 
impairs,  impedes,  hinders,  delays,  or  that  adds  any- 
thing to  the  expense  of  the  free  use  of,  or  that  in 
any  other  manner  encroaches  upon  the  Jn^  picblicum 
in  or  to  any  highway,  marine,  tlavial  or  terrestrial,  of 
human  agency,  unless  authorized  by  the  sovereign 
power,  is  a  nuisance,  and  as  such  may  be  abated  by 
force,  or  by  due  process  of  law.  A  mathematical  cal- 
culation will  suffice  to  determine  that  a  bridge  is  a 
nuisance  (Wheeling  Bridge  Case,  13  How.  Z7.  S.^  564). 
la  this  State,  it  has  been  held,  that  where  a  vessel 
being  out  of  repair,  receives  damage  from  an  obstruc- 
tion which  it  would  not  have  received  if  it  had  been  in 
repair,  the  owner  of  such  vessel  can  recover  for  the 
injury  thus  done*  A  telegraph  company  had  author- 
ity to  sink  a  cable  across  the  Hudson  Biver,  which 
should  not  "injuriously  interrupt  the  navigation  of 
said  waters.*'  A  loose  iron,  hanging  below  the  keel  of 
a  vessel,  caught  in  the  cable,  and  so  the  vessel  was 
injured.  It  was  held  that  the  company  was  liable 
(Blanchard  v.  Western  Union  Tel.  Co.,  60  N.  T.  510). 
In  principle  there  can  be  no  difference  between  a  cable 
below  the  surface  of  the  water  that  obstructs  naviga- 
tion, and  a  cable  above  the  surface  of  the  water  that 
effects  the  same  result.  And  if  the  owner  cannot  be 
compelled  to  repair  his  vessel  to  sail  over  one  cable,  he 
cannot  be  compelled  to  alter  his  vessel  to  sail  under 
another.  Nor  is  the  question  of  expense  an  open  one, 
for  it  has  been  held  that  any  obstruction  which  would 
render  navigation  more  expensive,  would  be  unlawful 
(Avery  v.  Fox,  1  Abb,  U,  S.  246).  A  still  stronger  case 
is  afforded  in  North  Carolina,  A  railroad  company, 
ujoder  authority  by  State  law,  built  a  bridge  across  the 
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river  Nease,  and  a'  steamboat  captain  deliberately 
ran  his  steamer  into,  and  tore  away  part  of  the  bridge. 
For  this  he  was  indicted  for  a  trespass.  The  coort 
held  that  the  bridge  obstructing  a  navigable  river  was 
a  nuisance,  and,  therefore,  the  accused  was  not  guilty 
(State  V.  Parrott,  71  N.  C.  311 ;  17  Ain.  R.  5 ;  and  see 
States  V.  Dibble,  4  Jones  L.  {N.  G]  107,  115  ;  Renwick 
V,  Morris,  3  Hill^  621).  In  this  respect  marine  and 
terrestrial  highways  have  a  common  footing.  As  far 
back  as  King  Charles,  it  was  held  that  the  erecting  of  a 
gate,  although  it  be  not  locked  or  tied,  but  that  every 
subject  may  open  it  and  have  passage  at  his  pleasure, 
is  a  nuisance ;  for  it  is  not  so  free  and  easy  a  passage 
as  if  no  such  inclosure  had  been  (James  v.  Hayward, 
Cro.  Car.  184).  So,  where  a  footway  had  a  stone  stile 
two  feet  high  across  it,  the  defendant  removed  the  stile 
and  put  up  a  five-bar  gate  with  a  step  upon  it,  Pabke, 
Baron,  held  he  had  no  right  to  put  up  a  high  five-bar 
gate  to  give  the  people  the  trouble  of  getting  over  it 
(Bateman  ^.  Burge,  6  Gar.  &  P.  391).  Our  courts  have 
further  held  that  trees  or  shrubs  standing  or  growing 
in  the  highway  that  obstruct,  hinder  or  annoy  travel- 
ers, are  nuisances  (Phifer  v.  Cox,  21  Ohio  St.  248; 
8  Am.  R.  58).  The  only  difference  between  the  terres- 
trial and  the  marine  highway  is  this,  that  if  they  ever 
come  in  conflict,  the  water  highway  has  superior 
rights.  If  the  foregoing  point  is  sound  in  law,  as  we 
believe  it  to  be,  then  the  defendants  were  bound  to 
refuse  to  advance  to  the  trustees  of  the  bridge  any 
more  moneys,  whether  the  bridge  was  to  be  built 
vrithin  the  limit  of  the  expenditure  or  otherwise.  The 
grant  of  the  moneys  by  the  State  of  New  York  being 
predicated  upon  the  condition  precedent  that  the 
bridge  shall  not  obstruct  the  free  and  common  naviga- 
tion of  the  East  River,  and  it  being  admitted  by  rela- 
tors in  the  form  of  the  proceedings  taken  herein  that 
the  bridge  is  now,  as  a  matter  of  fact,  and  vrill  be,  an 
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obstrnction  to  the  free  and  common  navigation  of  said 
river,  the  court  shoald  refuse,  in  the  exercise  of  its 
sound  discretion,  to  compel  the  application  of  moneys 
to  the  erection  of  an  illegal  structure.  We  urge  this 
point  upon  the  respectful  consideration  of  the  court 
with  additional  earnestness,  for  this  further  reason : 
This  argument  is  now  to  be  heard  in  the  month  of 
February,  when  no  work  of  importance  in  the  prosecu- 
tion of  the  erection  of  the  bridge  can  be  undertaken, 
BO  that  there  is  no  delay  in  the  work.  At  the  same 
time,  the  legislature  is  in  session  at  the  capitol,  and  it 
can  say  whether  it  will  consent  to  waive  the  condition 
it  has  imposed,  that  this  bridge  shall  not  obstruct  the 
free  and  common  navigation  of  the  river,  a  question 
vitally  important  to  the  commercial  supremacy  of  the 
city  of  New  York,  and  one  upon  which  the  welfare  of 
the  whole  State  largely  depends. 

V.  The  authority  given  to  the  secretary  of  war, 
under  the  act  of  congress,  was  simply  confined  to  the 
inception  of  the  work  ;  it  neither  did  nor  could  confer 
upon  him  the  judicial  power  of  judging  and  determin- 
ing that  the  bridge  would  not  obstruct,  impair  or 
injuriously  modify  the  navigation  of  the  river ;  but  if 
it  did,  it  could  not  confer  upon  him  the  right  to  deter- 
mine whether  the  State  law  was  complied  with.  This 
authority  is  no  greater  than,  it  is  not  so  great  as,  the 
authority  conferred  on  the  commissioner  of  patents. 
But  the  courts  have  always  held  that  the  issuing  of  a 
patent  was  only  a  prima  facie  right,  and  the  courts 
have  never  thereby  been  ousted  of  their  jurisdiction 
over  that  subject. 

VI.  Even  under  that  authority  the  bridge  is  an  un- 
lawful structure.  1.  The  law  says:  "until  the  secre- 
tary of  war  approve  the  plan  and  the  location  of  the 
said  bridge,  and  notify  said  company  of  the  same  in 
writing,  the  bridge  shall  not  be  built  or  commenced.'* 
Now,  there  is  no  pretense  that  the  secretary  of  war  has 
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ever  notified  the  company  in  writing  or  otherwise  of  his 
approval.  It  is  simply  that  General  Hamphreys  says 
that  he  is  directed  by  the  secretary  ol  war  to  inform 
them  that  he  approves  their  plan.  The  familiar  princi- 
ple is  that  one  who  exercises  a  delegated  authority  has 
110  i)ower  to  delegate  that  authority.  The  law  made 
the  secretary  agent  to  give  written  notice.  The  secre- 
tary had  no  authority  to  authorize  Qeperal  Humphreys 
to  give  such  notice.  Otherwise  the  series  might  be  iu- 
definitely  continued,  %  But,  conceding  for  the  sake 
of  argument  that  the  authority  has  been  validly  exer- 
cised, nevertheless  the  bridge  is  an  unlawful  structure. 
The  express  requirement  of  the  conditions  is,  that  there 
shall  be  no  violation  of  the  fourth  condition  while  the 
bridge  is  in  course  of  construction,  and  the  diagram 
opposite  page  78  shows  that  the  storm  ropes,  so  caUed, 
violate  it,  and  the  affidavits  show  that  such  storm 
ropes  have  caused  injury  to  vessels.  Putting  up  these 
stays  was  a  revocation  of  the  permission  to  build.  The 
court  in  construing  a  condition  cannot  inquire  into 
the  magnitude  of  its  infringement.  The  maxim  (fe 
minimis  has  no  application  to  opnditiops. 

y  II.  The  courts  should  not  sanction  the  applicatioB 
of  the  trustees  for  any  more  money  because  of  the 
reckless  and  criminal  extravagance  of  the  trustees  ii^ 
their  procedure,  and  the  uselessness  of  the  bridge 
when  completed.  1.  The  evidence  before  the  court 
clearly  shows  that  the  moneys  paid  by  the  cities  to  the 
trustees  have  been  wasted.  3.  The  evidence  before 
the  court  also  shows  that  the  bridge  is  not  being  coa- 
structed  in  conformity  to  that  provision  of  the  law 
that  requires  that  the  said  bridge  shall  be  constrncted 
for  the  safe  travel  of  the  inhabitants  of  the  cities  of 
New  York  and  Brooklyn.  Another  danger  to  be  ap- 
prehended from  the  bridge  is  the  overcrowding  of  foo^ 
passengers.  Of  course  the  bridge,  with  a  grade  of  two 
hundred  feet  to  the  mile,  would  be  utterly  useless  for 
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loaded  vehicles.  Oarriages,  light  wagons  apd  empty 
teams  only  could  ever  make  any  practical  use  of  the 
bridge,  in  view  of  these  facts,  we  haj^ard  nothing  in 
saying  that  th^  aniv^rsal  public  sentiment  in  New 
York  city  i9  opposed  to  th^  bridge  a^  injurious  to 
navigation,  prejudicial  to  the  maritimB  interests  of  the 
port  of  New  York,  an  unsafe  and  unnecessary  struct- 
ure, and  useless  for  all  practical  purposes  of  locomo- 
tion.  And  furthermore,  if  the  same,  under  its  present 
plan,  could  be  built  from  its  foundation  for  $4,000,000, 
the  people  would  refuse  to  sanction  such  expenditure, 
deeming  it  to  be  dear  at  that  price.  It  will  be  borne  in 
mind  that  under  the  form  of  the  proceeding  herein, 
the  relator  has,  in  legal  effect,  demurred  to  the  answer 
the  defendants  have  made,  and  thereby  admitted  all 
the  allegations  of  fact  in  the  answer  to  be  true,  as  has 
heretofore  been  shown.  Under  these  conceded  facts^ 
it  is  admitted  that  the  bridge,  when  completed,  will 
not  be  safe  for  the  travel  of  the  inhabitants  of  thQ 
cities ;  and  upon  this  fact  the  court  must  act,  for  the 
law  puts  the  construction  of  the  bridge  upon  the  two 
cities,  and  appoints  the  trustees  ^'for  the  purpose  of 
managing  and  constructing  said  bridge,"  giving  then^ 
"full  power,  control  and  direction  over  the  plan  and 
construction  of  said  bridge."  It  is,  therefore,  the 
plain  legal  duty  of  the  trustees  to  construct  this  bridge 
for  the  safe  travel  of  the  inhabitants,  and  whenever  a 
public  board  violate  a  duty  imposed  by  law,  the  courts 
have  power  to  restrain  them ;  a  fortiori^  when  they 
come  seeking  the  interposition  of  the  court  in  their 
behalf  as  a  matter  of  favor,  the  courts  will  refuse 
to  aid  them.  3.  Over  this  matter  the  courts  have 
control.  The  plans  and  specifications  were,  by  law, 
placed  in  the  control  of  the  trustees,  but  the  safety  of 
tl^e  structure  never  was.  The  courts  have  this  matter 
in  their  jurisdiction,  and  if  they  find  that  the  plans 
adopted  by  the  trustees  will  result  in  an  unsafe  struct- 
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ure,  the  coarts  can  restrain  the  further  expenditure 
of  money,  that  may  not  only  be  wasted,  but  that  may 
involve  in  some  grave  catastrophe  the  lives  of  many 
citizens.  In  this  case  the  courts  can  exercise  their 
restraining  power  by  refusing  to  grant  the  order  de- 
manded by  the  relator. 

William  M.  JSdartSj  A.  J.  Vanderpoel^  Austin 
Abbott^  and  Edgar  M.  OvUen  {fluUen  &  Bergen^  attor- 
neys), for  the  relator,  respondent: — I.  The  question 
which  arises  on  the  construction  of  section  3,  chapter 
300,  Laws  of  1875,  is,  whether  the  limit  of  $8,000,000 
is  a  limit  on  the  amount  of  municipal  appropriation, 
or  whether  it  is  a  limit  on  the  entire  cost  of  the  whole 
work  as  a  completed  sti*ucture,  and  imposed  in  such  a 
form  as  that  the  appropriation,  even  within  the  limit, 
is  not  available,  if  it  appears  that  in  x>6rforming  the 
duty  imposed  upon  the  trustees  to  construct  the  bridge 
according  to  the  plan  prescribed  by  the  legislature,  the 
complete  execution  of  the  plan  will  cost  more  than 
$8,000,000?  In  other  words,  is  the  duty  of  the  trustees 
to  construct  the  bridge,  and  their  right  to  any  of  the 
moneys  provided  by  the  act  of  1875,  dependent  on  the 
condition  that  it  be  made  to  appear  that  notwithstand- 
ing all  fluctuations  in  the  value  of  labor  and  materials, 
all  delays  from  accidental  causes,  all  possibilities  of  in- 
terest accumulating  before  money  is  furnished  by  the 
cities  to  make  payments,  the  bridge  will  be  completed 
within  the  limit  of  $8,000,000?  The  claim  of  the  re- 
lator is  that  the  dnty  is  imposed  on  the  trustees  to 
construct  the  bridge — that  "full  power,  control  and 
direction  over  the  plan  and  construction  of  said 
bridge  "  is  given  to  them  (subject  to  the  act  of  congress 
and  action  under  it  of  the  secretary  of  war),  and  that 
the  limit  of  money  prescribed  by  the  act  was  a  limit  on 
the  amount  of  the  contributions  to  be  made  by  the  two 
cities.  That  the  trustees  are  entitled  to  such  contribn- 
tions  up  to  the  sum  so  limited ;  that  the  subject  of 
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further  appropriations,  if  found  necessary  and  ex- 
pedient, was  a  matter  for  future  legislative  action,  and 
the  question  of  the  necessary  cost  of  the  bridge  cannot 
be  determined  by  the  courts  or  by  any  other  tribunal 
than  by  the  trustees  themselves.  That  when  the 
bridge  is  completed,  and  all  debts  fully  paid,  the  right 
to  drawnioney  ceases,  even  though  the  whole  $8,000,000 
has  not  been  expended.  1.  The  act  of  1875,  the  con- 
struction of  which  is  in  dispute,  provides,  in  section  1, 
for  retiring  the  private  stock  of  the  old  bridge  com- 
pany, the  dissolution  of  such  company,  and  that  ^'  the 
debts  and  liabilities  of  the  same  shall  be  i)aid  by  the 
trustees  hereinafter  mentioned,"  and  the  bridge  now 
in  course  of  construction  over  the  East  river,  between 
the  cities  of  New  York  and  Brooklyn,  shall  be  com- 
pleted and  managed  as  hereinafter  provided  for  on 
behalf  of  the  cities  of  New  York  and  Brooklyn.  Sec- 
tion 2  makes  provision  for  the  appointment  of  the 
board  of  trustees  to  manage  the  bridge,  and  that  such 
board  "shall  have  full  power,  control  and  direction 
over  the  plan  and  construction  of  the  bridge."  Section 
8  provides  that  the  expense  of  constructing  the  bridge, 
and  of  all  liabilities  incurred  under  the  act  shall  be 
defrayed  by  the  two  cities  in  the  proportion  of  one- 
third  by  the  city  of  New  York  and  two-thirds  by  the 
city  of  Brooklyn ;  that  for  such  purposes  the  trustees 
shall  call  on  the  cities  for  such  sums  as  they  deem 
proper  in  the  proportions  above  mentioned,  "provided 
however,  that  the  whole  amount  to  be  paid  by  both 
cities  shall  not  exceed  $8,000,000  ;  and  the  city  of  New 
York  shall  not  be  called  on  to  pay  a  greater  sum  than 
$1,000,000  in  any  one  year,  and  the  city  of  Brooklyn 
not  more  than  $2,000,000  in  any  one  year,  until  the 
said  bridge  shall  be  fully  completed  and  opened  for  pub- 
lic travel,  and  the  debts  and  liabilities  incurred  there- 
for shall  be  fully  paid."  2.  The  question  of  construc- 
tion at  issue  here  may  most  conveniently  be  shown  by 
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InseHing  in  italics  Tviiat  serves  to  make  clear  the  mean- 
ing contended  for  on  each  side : 

The  Bdator^s  Conitrtustian.  The  DefendanfB  Ctmarudwn. 

S  8  ...  the  expense  of  con-  §  3  ...  the  expense  of  con- 
structing and  maintaitiing  the  structing  and  maintaining  the 
same,  and  acquiring  the  land  same,  and  acquiring  the  Iftnd 
necessary  therefor,  and  all  lia-  necessary  tiierefor,  and  all  liabili- 
bilities  imposed  upon  them,  or  ties  imposed  upon  them,  or  m- 
incurred  by  them,  by  virtue  of  this  curred  by  tjiem,  by  virtue  of  this 
act,  shall  be  defrayed  by  the  said  act,  shall  be  defrayed  by  the  sud 
cities  in  the  proportion  of  two-  cities  In  the  proportion  of  two- 
third  parts  by  the  city  of  Brook-  third  parts  by  the  city  of  Brook- 
lyn, and  one-third  part  by  the  city  lyn,  and  one-third  part  by  the  city 
of  New  York,  and  for  such  pur-  of  New  York,  and  for  audi  pur- 
pose the  said  trustees  shall,  from  pose  the  said  trustees  shall,  from 
time  to  time,  as  they  shall  deem  time  to  time,  as  they  shall  deem 
necessary,  call  upon  the  said  necessary,  call  upon  the  said  dtiea, 
cities,  by  request  made  to  the  by  request  made  to  the  mayor  and 
mayor  and  comptroller  thereof  comptroller  thereof  respectirelj, 
respectively,  for  such  sums  as  they  for  such  sums  as  they  shall  deem 
shall  deem  proper  in  the  propor^  proper  in  the  proportions  above 
tions  above  mentioned  (provided,  mentioned,  provided,  however, 
however,  that  the  whole  amount  to  that  the  whole  amount  to  be  paid 
be  paid  by  both  cities  shall  not  ex-  by  both  cities,  cost  of  the  erUire 
ceed  $8,000,000,  and  the  city  of  tm^ib,  shall  not  exceed  98,000,000, 
New  York  shall  not  be  called  upon  tod  the  city  of  New  York  shall 
to  pay  a  greater  sum  than  $1,000-,  not  be  called  upon  to  pay  a  greater 
000,  in  any  one  year,  and  the  city  sum  than  $1,000,000  in  any  one 
of  Brooklyn  not  more  than  $2,000-,  year,  and  the  city  of  Brooklyn  sot 
000  in  any  one  year)  until  the  said  more  than  $2,000,000  in  any  one 
bridge  shall  be  fully  completed  year,  nor  shall  they  le  oaUei  i^wi 
and  open  for  public  travel,  and  to  pay  mid  $8,000,000,  wdm  bff 
the  debts  and  liabilities  incurred  ^^^ch  payment  the  said  bridge  abaii 
therefor  shall  be  fully  paid,  and  be  fully  completed  and  open  for 
the  said  cities  of  New  York  and  public  travel,  and  the  debts  and 
Brooklyn  are  hereby  authorized  liabilities  incurred  therefor  shall 
and  required,  from  time  to  time,  be  fully  paid,  and  the  said  cities 
to  issue  bonds,"  &c  of  New  York  and  Brooklyn  are 

hereby  authorized  and  required, 
from  time  to  time,  to  ittue  boadB)" 
Ac. 
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3.  It  will  be  seen  that  the  act  does  not  declare  or 
fix  the  amount  of  the  debts  and  liabilities  of  the  for- 
mer corporation  which  were  to  be  paid  by  the  trustees. 
This  was  all  uncertain,  and  it  nowhere  provides  for  an 
estimate  or  ascertainment  in  advance  of  the  cost  of 
completing  the  bridge,  either  by  the  trustees  or  any 
other  officers  or  tribunal,  nor  for  the  adoption  in  ad- 
vance of  the  details  of  a  plan  whose  estimated  cost 
would  be  within  the  limit  of  18,000,000.  Therefore,  if 
the  limit  of  the  cost  of  such  completion  within  said 
sum  is  a  Umit  on  the  powers  of  the  trustees  to  draw 
any  moneys  whatever,  such  limit  is  not  the  probable  or 
apparent  cost,  but  the  actual  cost  of  the  structure,  as 
determined  at  its  completion  by  the  amount  of  expendi- 
ture then  made.  There  is  no  middle  ground  on  which 
to  stand ;  either  the  trustees  have  the  right  to  draw 
the  moneys  provided  up  to  the  limit  named,  or  if  the 
bridge  should  not  be  ^^ fully  completed  and  open  for 
public  travel,  and  the  debts  and  liabilities  therefor 
fully  paid,"  every  dollar  paid  to  the  trustees,  or  by 
the  trustees,  was  illegally  paid ;  every  contract  entered 
into  by  the  trustees,  even  at  the  earliest  stage  of  the 
work,  was  void,  and  gave  no  right  to  compensation 
for  materials  furnished  or  labor  performed ;  and  every 
dollar  so  expended  could  be  reclaimed  from  the  comp- 
troller who  paid,  the  trustees  who  expended,  and  the 
laborers  and  material-men  who  received  the  moneys, 
for  all  persons  are  bound  to  know  the  limits  of  the  au- 
thorities granted  to  public  officials.  The  right  of  the 
trustees  to  lay  the  foundation-stone  would,  upon  the 
contention  of  the  respondent,  be  made  to  depend  on 
the  fate  of  the  cornice  of  the  superstructure  to  be  laid 
by  their  successors  in  office.  In  other  words,  the  con- 
struction of  the  statute  contended  for  by  the  appellant, 
and  enunciated  at  the  special  term,  makes  that  a  pre- 
cedent condition  which,  by  the  laws  of  nature  and  of 
supply  and  demand  in  trade,  can  only  be  a  subsequent 
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contingency.  4.  The  structure  provided  for,  both  from 
its  magnitude  and  its  exceptional  character,  was  incapa- 
ble of  being  made  the  subject  of  a  contract.  Of  this  the 
legislature  were  aware,  and  the  act  itself  provides,  not 
for  the  payment  in  a  single  sum  for  a  completed  work, 
but  for  daily  and  constant  expenditures  by  the  trustees 
during  the  progress  of  the  work,  not  exceeding  $3,000,- 
000  a  year.  The  same  board  of  trustees  was  not  con- 
tinued for  the  whole  work,  but  new  appointments 
are  to  be  made  every  two  years.  The  first  board  of 
trustees  might  not  be  able  to  so  far  complete  the  work 
with  the  limited  sum,  but  that  the  succeeding  board,  by 
slighX  changes  made  in  good  faith,  might  exceed,  by  a 
few  dollars,  the  expenditure,  when  the  action  of  the  first 
board  would  become  illegal.  Such  a  construction  is  at 
war  with  the  paramount  idea  of  the  law,  which  was  to 
complete  a  particular  structure  then  unfinished.  The 
act  must  be  construed  reasonably  toward  that  end. 
Who,  under  the  construction  contended  for  by  re- 
spondent's counsel,  would  serve  as  trustees)  Who 
would  contract  with  the  trustees  to  furnish  labor  and 
materials  if  the  validity  of  the  contracts  depends  on 
the  misfortune  or  waste  of  subsequent  officials  or  sab- 
sequent  mishap  to  the  structure  itself?  6.  If  it  be 
urged  that  the  validity  of  the  trustees^  acts,  and  their 
right  to  obtain  funds  must  be  determined,  not  by  sub- 
sequent results,  but  by  present  and  apparent  indica- 
tions, a  doctrine  for  which  we  claim  there  is  no  author- 
ity in  the  act,  we  answer  that  such  determination  most 
be  exercised  once  for  all,  and  that  at  the  inception  of 
the  work  ;  otherwise,  when  work  is  prosecuting  on 
the  towers,  the  price  of  the  iron  superstructure  rises, 
and  the  bridge  cannot  be  finished  within  the  limit; 
does  the  prosecution  of  the  work  then  become  ill^  i 
Is  it  again  valid  on  the  decline  of  prices  ?  What  are 
the  rights  of  a  contractor  furnishing  stone  at  a  time 
when,  apparently,  the  work  could  be  completed  within 
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the  appropriation  ?  Would  it  be  a  fair  answer  to  him 
that  iron  had  advanced  in  price  to  an  extent  not  an- 
ticipated, and  the  bridge,  therefore,  could  not  be  com- 
pleted within  the  limit,  and  therefore  his  contract  be- 
came void  \  6.  The  determination  of  the  cost  of  the 
bridge  was  devolved  on  the  trustees,  and  cannot  be  ex- 
amined by  any  other  tribunal.  The  trustees  were 
given  full  power  and  control  over  the  plan  and  construc- 
tion of  the  bridge  subordinate  to  that  approved  by  the 
secretary  of  war.  A  power  in  any  body  to  review  the  de- 
termination of  the  trustees  as  to  the  cost  of  the  bridge 
would  necessarily  carry  power  to  review  and  control 
the  plan  and  construction  of  the  bridge,  vested  by  the 
acts  solely  in  the  trustees.  7.  The  principles  here  con- 
tended for  nowise  contravene  the  doctrine  of  the  limita- 
tion of  the  power  of  public  officers ;  all  such  limitations 
are  made  dependent  on  facts  existing  at  the  time  of 
the  execution  of  the  power,  or  acts  to  be  performed 
prior  to  such  time,  and  in  no  case  upon  future  contin- 
gencies. 

n.  To  maintain  the  objections  made  to  the  payment 
of  the  requisitions  -which  have  been  made  by  the 
trustees,  it  must  appear  clearly  from  the  statute  not 
only  that  $8,000,000  was  expressed  as  the  limit  of  the 
power  of  the  trustees  to  contract,  but  also  that  the 
adoption  of  a  plan  which  it  should  be  practicable  under 
all  contingencies  to  fully  complete  within  that  limit,  was 
made  a  condition  to  their  power  to  draw  up  to  that  limit, 
or  any  sum  on  account  thereof.  1.  Statutes  for  the 
construction  or  execution  of  public  works  are  usually 
either  (a)  Those  which  in  effect  authorize  raising  a  cer- 
tain sum  and  create  a  board  of  officers  to  expend  that 
sum,  or  so  much  as  may  be  needed  in  the  performance 
of  the  work  ;  and  (&)  Those  which  in  effect  create  a 
board  of  officers  with  the  power  and  duty  to  construct 
the  work,  with  or  without  making  at  the  same  time  an 
appropriation  for   the  work.     The  first   method  the 
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legislatare  have  invariably  or  almost  invariably  adopted 
where  the  work  is  of  snch  natare  that  whatever  is  done 
will  be  valuable  as  far  as  it  goes,  as  in  the  case  of  im- 
proving the  navigation  of  a  (Stream,  or  bailding  a  high- 
way.   In  the  second  oflass  of  cases,  thai  is,  where  tbe 
duty  to  construct  the  work  is  imposed  with  or  without 
providing  an  appropriation— ^the  power  is  not  neces- 
sarily dependent  on  the  existence  of  an  appropriatioQ, 
nor  limited  by  the  amount  of  an  appropriation.    1^ 
is  the  method  which  the  legislature  have   adopted 
where  the  substantial  completion  of  an  entire  work  is 
essential  to  the  utility  of  any  part  of  it ;  as  in  case  of  a 
bridge,  a  court-house,  a  capitol  or  State-house.    S.  An 
examination  of  statutes  of  this  class,  in  this  State  and 
elsewhere,  will  show  that  where  the  legislature  wish  to 
impose  in  advance  ^'a  hard  and  fast  line"  as  to  tbe 
entire  cost  of  the  structure,  it  is  done  in  one  or  two 
ways ;  either  (a)  By  a  provision  or  condition  that  the 
entire  cost  or  exx)ense  of  the  work  shall  not  exceed  a 
specified  sum  ;  or  (6)  By  vesting  the  determination  of 
the  plan,  or  the  estimates,  in  a  di^erent  body  from 
that  which  is  authorized  to  make  the  contracts,  and 
requiring  it  to  be  fixed  as  a  condition  precedent,  or 
otherwise  empowering  the  latter  body  to  contract  only 
'  up  to  the  estimates.     The  former  method  has  been 
most  common  in  statutes  providing  for  ordinary  county 
bridges,  especiaUy  where  the  statute  authorized  bat 
did  not  require  the  work  to  be  done.      The  latter 
method  has  been  usual  in  the  case  of  larger  and  more 
expensive  structures,  which  were  still,  however,  of  a 
nature  within  ordinary  experience  and  capable  of  ap^ 
proximate  estimate.    If  the  nature  of  the  work  is  such 
that  it  is  impracticable  or  undesirable  to  fix  a  maxi- 
mum sum  in  the  outset,  it  is  usual  to  confer  the  power 
and  create  the  duty,  and  then  from  time  to  time  to 
make  provision  by  appropriation,  either  directly  or  by 
issue  of 'bonds  or  otherwise,  to  meet  expenses  incurred, 
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whether  before  or  after  the  appropriation  in  the  exBr- 
cise  of  the  x>ower.  When  this  method  is  pursued  the 
exhaustion  of  the  appropriation  does  not  terminate  the 
officer's  power,  though  it  may  suspend  his  duty  and  re- 
lieve him  from  liability  for  non-feasance  meanwhile.  If 
the  statute  creating  the  power  and  duty  makes  no  ap- 
propriation, the  omission  does  not  vitiate  the  i)ower,  but 
Tsontracts  made  under  the  power  are  valid.  Hence  the 
origin  of  the  recent  statutes  expressly  forbidding  vari- 
ous particular  municipalities  or  officers  to  make  contracts 
in  excess  of  appropriations.  8.  This  distinction  does  not 
rest  upon  a  mere  question  of  constructibii.  It  inheres 
in  the  nature  of  official  power  conferred  'by  law,  the 
fundamental  principles  of  which  are,  that  while  officers 
cannot  bind  the  government  they  represent  beyond  the 
limit  marked  by  the  power  conferred,  the  power  itself 
implies  authority  to  do  whatever  is  necessary  and 
proper  within  that  limit,  to  carry  it  into  execution. 
4.  These  principles  and  the  inferences  above  deduced 
from  them  are  amply  supported  by  the  authorities,  of 
which  a  brief  summary  follows :  (a)  Power  to  con- 
struct implies  the  power  to  contract  therefor  on  credit 
(Ketchum  v.  City  of  Buffalo,  14  N.  T.  366,  affi'g  21 
Barb.  294 ;  Meech  v.  Same,  29  If.  T.  212).  (6)  And 
the  rule  is  the  same  where  the  power  is  vested  in  a 
8i>ecial  committee  or  board  of  officers  (Damon  v. 
Granby,  2  Pick.  862).  By  the  Court,  Pabkeb,  Ch. 
J. — "  To  superintend  the  buildiug  of  the  house,  in- 
cludes the  power  to  make  the  necessary  contracts,  since 
it  does  not  appear  that  any  other  committee  or  agent 
was  intrusted  with  this  x)ower,  and  since  the  making  of 
contracts  is  essential  to  the  building  of  the  house." 
Hence,  a  committee  chosen  by  a  town  to  rebuild  a 
bridge  have  implied  power  to  bind  the  town  by  con- 
tract to  build  on  the  credit  of  the  town,  although  ex- 
press authority  to  borrow  money  for  the  purpose  was 
given  them  (Simonds  v.  Heard,  23  Fici.  120,  Opinion  by 
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Shaw,  Ch.  J.  S.  P.,  Foote  v.  City  of  Salem,  14  AUen^ 
87 — below  stated).  It  is  only  when  the  law  expressly 
prohibits  the  incurring  of  a  debt  that  i)ower  to  con- 
struct ceases  to  imply  power  to  incur  the  necessary 
credit.  See  Donovan  v.  Mayor,  &c.  of  New  York  (33 
N.  Y.  293  where  it  was  held  that  under  express 
statutes  forbidding  a  contract  where  there  is  no  appro- 
priation, a  contract  made  in  the  absence  of  appropria- 
tion is  void.  But  a  new  legislative  authority  to 
construct  without  any  such  express  restriction  takes 
the  particular  work  out  of  the  general  rule  and  implies 
the  power  to  contract  irrespective  of  the  general  re- 
strictions (See  People  ex  rel.  Navano  v.  Van  Nort,  64 
Barb.  205  ;  Greene  v.  Mayor,  &c.,  of  New  York,  60  ilT. 
r.  303,  rev'g  1  Hun,  24).  (c)  The  settled  official  con- 
struction of  the  federal  legislation  as  to  the  power  of 
the  heads  of  departments  is  in  accord  with  this  princi- 
ple. The  act  of  congress  (of  1820,  §  6,  3  Stat,  at  L,  568, 
see  1  a.  8.  U.  8.  §  3,732)  provided  that  "  no  contract 
shall  hereafter  be  made"  by  specified  secretaries,  "ex- 
cept under  a  law  authorizing  the  making  of  the  same, 
or  under  an  appropriation  adequate  to  its  fulfillment." 
Under  this  act  a  law  giving  power  *Vto  cause  to 
be  constructed"  dry  docks,  &c.,  is  not  enough;  it 
should  give  express  power  to  contract  or  make 
adequate  appropriation.  But  if  the  law  gives  express 
power  to  contract,  the  fact  that  there  is  no  appropria- 
tion, or  that  the  appropriation  is  inadequate,  does  not 
affect  or  limit  the  power  (Nathan  Clifford,  Atty.-Gen., 
1847,  4  Op.  Att.'Gen.  600;  Caleb  Cushing,  1863,  6 /A 
26,  28).  The  distinction  is  again  stated  by  Attorney- 
General  Black,  in  construing  the  above  act  in  9  Id.  19, 
in  these  words  :  "If  congress  empowers  the  secretary 
of  war  to  contract  for  cleaning  out  the  obstructions 
from  a  certain  river,  the  secretary  may  make  a  con- 
tract at  once  for  the  whole  work;  and  even  thongh 
no  appropriation  has  yet  been  made  to  meet  it,  tbe 
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faith  of  the  government  will  be  pledged  to  make  it 
good.  But  if  congress  has  merely  appropriated  a  cer- 
tain sum  to  be  expended  by  the  secretary  of  war  for 
the  improvement  of  a  river,  he  exceeds  his  authority 
when  he  contracts  for  more  work  than  the  appropria- 
tion will  pay."  5.  It  follows  that  if  a  statute  creating 
a  power  and  duty  to  construct  a  public  work  provides 
an  appropriation  in  a  sum  named,  the  sum  does  not  by 
implication  define  or  limit  the  power.  If  $200,000  are 
appropriated  for  buildings  which  must  cost  three  times 
that  sum,  this  is  no  limitation  as  to  expenditure.  No 
limitation  is  to  be  inferred  which  will  defeat  the  object 
of  the  law  (1854,  Opinion  by  McLean,  J.,  Cook  v. 
Commrs.  of  Hamilton,  8  McLean^  112-119).  In  that 
case  contractors  sued  the  Cincinnati  Court-House  Com- 
missioners for  work  done  under  their  contract.  One 
of  the  defenses  relied  on  by  the  commissioners  was 
that  only  $200,000  had  been  appropriated  and  that  the 
plans  exceeded  three  times  that  amount,  and  that  the 
object  of  the  contract  sued  on  was  to  evade  the  restric- 
tions of  the  act.  JSeldy  that  there  being  no  express 
limitation  on  the  power  to  contract,  none  could  be  in- 
ferred, from  the  fact  that  only  $200,000  were  appro- 
priated. The  court  says,  page  119:  '*In  all  public 
works,  either  by  the  federal  or  state  governments,  it  is 
not  usual  to  appropriate  when  the  work  will  require 
several  years  for  its  completion  more  than  a  small  part 
of  the  necessary  expenditure.  Any  other  course,  es- 
I>ecially  when  the  money  must  be  borrowed,  would  be 
a  wasteful  expenditure.  By  the  act,  the  commissioners 
were  authorized  to  *  erect  all  such  suitable  and  necessary 
public  buildings  for  the  said  county,  &c.,  of  such 
materials  and  upon  such  plan,  as  to  them  shall  seem 
proper.'  Prom  this  provision  it  is  clear  that  the  build- 
ings were  to  be  constructed  under  the  discretion  of  the 
commissioners,  which  is  inconsistent  with  the  supposi- 
tion that  they  were  to  be  limited  in  their  expenditure 
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to  $200,000.  Every  practical  man  most  see  that  the 
buildings  required  to  be  constructed  would  cost  moie 
than  three  times  that  sum.  In  the  absence  of  any  ex- 
press limitation,  so  unreasonable  an  inference  w  woold 
defeat  the  object  of  the  law,  cannot  be  made  nor  sos^ 
tained."  '  In  the  case  of  the  U.  S.  Marine  Hospital  in 
New  Orleans  ("  The  Trenton  Company's  Case,''  12  Ct.  of 
CI.  147, 163),  NoTT,  J.,  says :  ''  If  a  public  work  were  to 
be  undertaken  requiring  twenty  years  of  time,  and  in- 
volving  $20,000,000  of  exjienditure,  it  would  be  an  ab- 
surdity to  require  congress  to  appropriate  $20,000,000  at 
the  outset ;  and  it  would  be  equally  a  mischief  if,  con- 
gress appropriating  only  $1,000,000  toward  the  work,  aa 
executive  department  should  be  compelled  thereby  to 
make  all  its  contracts  as  though  $1,000,000  would  be  all 
that  would  ever  be  appropriated.  From  the  first  it  haa 
been  the  policy  of  the  government  to  appropriate  for 
public  works  no  more  money  than  may  be  required  for 
the  current  fiscal  year ;  and  the  validity  of  cojitractsbaa 
been  deemed  to  depend  upon  the  authority  of  the  ex- 
ecutive  ofBicers  to  contract,  which  in  some  cases  might 
be  implied  from  appropriations,  and  in  otJiers  might 
be  entirely  independent  of  them.  Appropriations  are 
prox)erly  the  means  for  satisfying  indebtedness,  ezisteBt 
or  prospective ;  but  the  means  for  satisfying  a  debt  are 
not  a  necessary  condition  to  an  authority  to  contract 
one."  6.  The  distinction  between  the  limit  of  cost  of 
entire  plan  and  the  limit  of  present  power  to  expend,  is 
further  illustrated  in  the  case  of  the  State  capitol  in  8ae- 
ramento.  Under  the  constitution  of  California,  which 
forbade  the  ci'eation  of  a  debt  or  liability  on  the  part  of 
the  State  exceeding  $300,000,  a  statute  was  passed 
(March  29,  1860)  creating  a  bcMird  of  ocHumiasioners  to 
construct  a  State  capitol.  The  act  provided  that  the 
entire  cost  of  the  capitol  should  not  exceed  $600,000; 
but  only  authorized  the  commissioners  to  contra^st  to 
the  extent  of  $100,000.    HeU,  that  they  might  adopt  a 
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plan  which  would  require  in  its  execution  the  $500,000 
designated ;  but  as.  they  could  only  contract  to  the 
extent  of  $100,000,  and  further  legislation  must  be 
had  before  any  greater  liability  could  be  created, 
the  statute  was  Aot  unconstitutional,  for  it  did  not 
create  a  liability  exceeding  $300,000  (1860,  Opinion  by 
Field,  J.,  Koppikus  v.  Comnussioners,  16  CaL  248). 
7.  Even  a  prohibition  or  taxation  for  the  purpose 
beyond  a  certain  limit  does  not  limit  the  power  to  con- 
tract. If  there  is  no  express  or  specific  limit  in  the 
statutes  as  to  the  amount  of  liability  which  a  munici- 
pality may  incur  for  the  purpose  of  constructing  a 
br^ge,  provisions  of  the  revenue  law  forbidding 
greater  tax  to  be  assessed  than  at  a  specified  rate  for 
bridge  purposes,  do  not  impose  a  limit.  The  power  to 
incnr  liability  in  respect  to  bridges  is  distinct  from  the 
power  to  levy  taxes  to  meet  liabilities  thus  incurred. 
Limitations  in  revenue  laws  as  to  the  amount  of  tax 
do  not  measure  the  legal  power  to  make  contracts  for 
the  purpose  (Kinsey  v.  Pulaski  County,  2  Dill.  263, 
Opinion  by  Dillon,  J.,  1873).  8.  And  where,  in  order 
to  limit  the  exi)ense,  the  statute  contains  a  provision 
requiring  a  previous  estimate,  and  limiting  the  power 
of  contracting  by  the  amount  of  the  estimate,  the 
restriction  is  not  to  be  so  strictly  construed  as  to  defeat 
tjbie  work.  Thus,  in  a  Rochester  case,  where  the 
charter  of  the  city  provided  that  "  no  contract  shall  be 
let  for  making  any  public  improvement  at  a  price 
greater  than  the  estimate  thereof,"  Seldy  that  this 
meant  simply  that  in  contracting  for  making  a  public 
improvement,  the  work  included  in  the  estimate  shall 
not  be  let  at  a  higher  price  than  that  specified  in 
the  estimate.  It  does  not  prohibit  the  common 
council  from  causing  other  work  to  be  done  in  ad- 
dition to  that  included  in  the  estimate,  if  they  find 
it  necessary  in  order  to  complete  the  improvement 
(1868,  Opinion  by  J.  C.  Smith,  J.,  Johnson  and  K  D. 
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Smith,  JJ.  Ireland  v.  Rochester,  51  Barb.  414,  427). 
9.  These  principles  are  peculiarly  important  in  the 
case  of  a  work  like  that  of  the  bridge  in  question, 
which  not  only  is  of  great  magnitude  and  requires  a 
great  length  of  time,  but  must  meet  difficulties  and  ob- 
stacles, both  in  the  nature  of  the  soil  and  the  nature  of 
the  structure,  and  the  mechanical  problems  involved, 
which  could  not  be  measured  nor  fully  foreseen  in  ad- 
vance- The  cost  of  such  a  work  depends  upon  con- 
ditions which  are  disclosed  only  by  its  i)erformanoe. 
To  fix  by  anticipation  a  limit  of  aggregate  cost  as  a 
condition  of  the  power  of  the  trustees  to  go  on  with  the 
work  and  expend  the  means  put  at  their  disposal  by 
the  statute,  would  require  putting  it  at  the  highest 
figure  which  any  contingency  could  possibly  render 
necessary,  and  thus  invite  extravagance,  or  would  ren- 
der the  trustees'  contracts  and  payments,  from  the  be- 
ginning, void,  if  in  any  contingency  the  limit  proved  in- 
adequate to  entire  completion.  10.  In  the  cases  which 
have  arisen  respecting  the  construction  of  great  pub- 
lic works  these  principles  have  been  applied.  In  the 
Salem  Water  Works  case  (Poote  t).  City  of  Salem,  14 
Allen^  87),  the  act,  L.  1864,  c.  268,  authorized  the  city 
to  construct  certain  works,  and  provided  for  the  ap- 
pointment of  commissioners  to  execute  them,  and  then 
by  further  provisions  declared  as  follows :  "  For  the 
purpose  of  defraying  the  cost  of  such  franchises,  prop- 
erty," &c.,  *' as  are  taken,"  &c.,  *'andof  constructing 
the  works  necessary  and  proper  for  the  accomplishment 
of  said  purposes,  and  paying  all  expenses  incident 
thereto,  the  city  council  shall  have  authority  to 
issue  scrip,"  Ac,  "to  an  amount  not  exceeding  in  the 
whole,  the  sum  of  $500,000."  Held,  that  this  imposed 
no  limitation  of  the  cost,  and  that  the  city  had  implied 
power  to  expend  sufficient  to  complete  the  work  in  a 
reasonable  and  projyer  manner.  Bigelow,  Ch.  J.,  in 
delivering  the  opinion  of  the  court,  said:  "  In  the  ab- 
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sence  of  any  clear  and  explicit  limitation,  either  ex- 
press or  implied,  on  the  right  of  the  city  to  expend 
money  in  the  construction  of  works  necessary  to  pro- 
care  an  adequate  supply  of  water  for  the  inhabitants, 
it  must  be  held  that  the  legislature  intended  to  author- 
ize an  expenditure  sufficient  in  amount  to  carry  into 
effect  the  power  granted  in  a  reasonable  and  proper 
manner.  This  conclusion  is  the  necessary  result  of  the 
rule  of  interpretation,  that  the  grant  of  a  general  pow- 
er or  authority  carries  with  it  the  right  to  do  every- 
thing  that  is  necessary  or  fairly  incidental  to  the  due 
execution  of  the  trust  delegated."  And  he  adds :  "  If 
construed  as  an  absolute  limitation  on  the  authority  of 
the  city,  no  steps  could  be  safely  taken  to  execute  the 
authority  conferred,  unless  it  had  been  previously  as- 
certained that  the  expenditure  to  be  incurred  would  not 
exceed  the  prescribed  sum.  But  it  is  obvious  that  this 
would  be  clearly  impracticable  in  relation  to  an  enter- 
prise of  the  character  contemplated  by  the  statute." 
In  the  case  of  the  capitol  extension  at  Washing- 
ton, congress  passed  an  act  (September  30,  1850), 
appropriating  $100,000  "for  the  extension  of  the 
capitol,  according  to  such  plan  as  may  be  approved 
^by  the  President  of  the  United  States,  to  be  expend- 
ed under  his  direction  by  such  architect  as  he  may 
appoint  to  execute  the  same."  Under  this,  the  power 
of  the  president  to  make  a  contract  which  would  in- 
volve an  expenditure  exceeding  the  amount  of  the 
appropriation  was  sustained  by  the  attorney-general, 
Caleb  Gushing.  He  says  (6  Op.  Att.-Oen.  26),  "An 
appropriation  of  money  by  congress,  for  a  specific  ob- 
ject, is  an  implied  authority  for  the  president  to  do  the 
thing,  provided  it  can  be  done,  vrithin  the  limits  of  the 
appropriation  ;  for  the  mere  fact  of  one  appropriation 
does  not  necessarily  involve  the  undertaking  of  con- 
gress to  make  further  appropriation,  and  of  course  does 
not  of  itself  empower  the  president  to  engage  the 
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government  beyond  the  specific  sun.  But  when  the 
constitation  of  the  United  States,  or  any  act  of  congress, 
authorizes  and  requires  the  president  to  do  a  thing, 
which  involves  the  expenditure  of  public  money,  then, 
and  in  such  case,  the  legality  of  an  engagement  of  the 
president  to  have  the  thing  done,  that  is,  of  a  contract 
for  its  performance,  is  wholly  Independent  of  the 
question  whether  there  is,  or  is  not,  an.  adequate  appro- 
priation  by  congress  for  the  object."  And  he  adds 
that  this  position  is  one  of  the  very  elements  of  the 
business  of  government.  In  that  case  congress,  subse- 
quent to  the  above-mentioned  appropriation  of  $100,000, 
appropriated  $500,000,  with  a  clause,  '^provided  that 
nothing  herein  contained  shall  be  so  construed  as  to 
authorize  any  officer  or  agent  of  the  United  States  to 
bind  the  United  States,  by  contract,  beyond  the  amouot 
appropriate  by  congress^  or  to  sanction  any  such  coo- 
tract  heretofore  made."  This,  Mr.  Cushing  advised,  was 
not  a  limitation  of  the  entire  cost  of  the  work  or  plan. 
"  The  effect  of  this  proviso,"  he  says,  *'  is,  to  reserve  to 
congress  the  faculty  of  making,  or  refusing  to  make, 
further  appropriations,"  and  to  prevent  the  contractors 
from  making  any  claim  on  the  government  in  excess  of 
appropriations  actually  made.  6.  Even  if  tlie  limit 
of  the  sum  to  be  paid  by  New  York,  &c.,  was  a 
limit  of  entire  cost,  it  must  be  presumed  that  the 
power  to  ascertain  and  determine  whether  the  plan 
could  be  completed  within  that  limit,  was  intended  to 
he  vested  in  the  trustees,  and  must  in  the  nature  of 
things  be  exercised,  once  for  all,  in  the  adoption  of  the 
plan,  or  if  the  city  of  New  York  had  any  voice  in  the 
matter  then,  it  was  spent  in  the  resolution  authorizing 
the  issue  of  the  bonds.  Thus,  where  commissioners 
were  appointed  by  the  legislature  and  dii*ected  to 
ascertain  and  certify  when  the  bridge  was  completed, 
and  the  county  commissioners  were  required,  upon 
such  proof  of  the  completion,  to  pay  therefor,  Bdd^ 
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that  the  bridge  commissioners'  certificate  was  conclnsive 
in  the  absence  of  fraud  or  mistake  (Guilder  v.  Dayton, 
22  Minn.  366).  So,  under  a  statute  jH'oviding  that 
county  bonds  should  not  be  issued  until  a  sufficient 
sum  had  been  provided  by  stock  subscriptions  or  other- 
wise, to  complete  a  certain  railroad,  and  imposing  upon 
them  the  duty  of  delivering  the  bonds  when  such  pro* 
vision  had  been  made  without  indicating  any  person  or 
tribunal  to  determine  that  fact,  necessarily  delegates 
that  power  to  the  commissioners,  and  if  delivered  im* 
providently  the  bonds  will  not  be  invalidated  (Com- 
missioners V.  Nichols,  14  Okio  St.  360,  followed  in  Town 
of  Coloma  v.  Eaves,  92  U.  8.  [3  Otto]  4B4..  S.  P.,. 
Schanck  i^.  Mayor,  &c.  of  New  York,  69  N.  T.  444), 
And  if  the  sum  named  is  a  Umit  of  entire  cost,  the  con- 
tracts and  obligations  incurred  in  good  faith  would 
only  be  voidable  as  to  the  excess.  The  fact  that  a 
part  of  the  indebtedness  contracted  by  a  municipal 
corporation  for  a  certain  purpose  exceeds  the  constitu** 
tional  limit,  does  not  render  illegal  that  portion  which 
is  not  an  excess.  The  indebtedness  will  be  valid  to  the 
extent  to  which  the  corporation  is  allowed  to  contract 
(McPherson  v.  Foster,  43  JotM^  48,  72,  1876,  Opiniou 
by  Beck,  J.).  In  this  case  the  constitution  forbade  any 
municipal  corporation  tp  become  indebted  in  any  man- 
ner, or  for  any  purpose,  to  an  amount  in  the  aggregate 
exceeding  five  per  cent,,  on  taxable  property,  &c.  A 
school  district  whose  property  and  indebtedness  was 
such  that  the  provision  only  allowed  them  to  incur 
about  $2,057.67  more  debt,  made  a  contract  for  the 
building  of  a  school-house  for  $16,000,  which  they  paid 
in  bonds,  issued  to  the  contractors,  who  negotiated  them* 
The  plaintiffs,  as  taxpayers,  &c.,  sued  to  have  the  bonds 
declared  illegal  and  void.  JBeldj  that  they  were  void  in 
respect  to  the  excess,  but  valid  to  the  extent  of  the  debt 
which  could  lawfully  be  incurred,  7.  There  is  nothing 
in  the  title  of  the  act  to  modify  these  conclusions,    (a) 
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It  is  well  settled  that  the  title  of  an  act,  while  it  maybe 
referred  to,  where  the  language  of  the  act  itself  is  doubt- 
ful, and  especially  may  be  referred  to  for  the  purpose 
of  sustaining  the  act,  cannot  be  used  to  restrain  or  ex- 
tend any  provisions  in  the  body  of  the  act  (Hadden  v. 
Collector,  5  Wall.  107).  Where  the  meaning  of  the 
language  is  plain,  the  courts  cannot  qualify  it  on  sup- 
posed ground  of  public  policy  (Hyatt  v.  Taylor,  42  ir. 
r.  259).  (6)  But  if  the  title  be  referred  to,  it  does  not 
manifest  any  intention  to  make  completion  within  the 
appropriation  a  condition.  Even  an  express  appro- 
priation for  the  completion  of  a  structure  may  be  used, 
so  far  as  it  will  go,  although  not  sufficient  to  complete 
the  work  (People  ex  rel.  Cornell  v.  Norton,  12  Abb,  Pr. 
iT.  8.  47 ;  N.  Y.  Court  House  case,  1871,  Opinion  by 
Sutherland,  J.  See  also  Poote  v.  City  of  Salem, 
above  cited). 

III.  There  is  nothing  in  the  statutes  prior  to  1875, 
relating  to  the  bridge,  manifesting  an  intent  that 
the  language  of  section  3  should  be  construed  as  im- 
posing a  limit  on  the  plan  or  entire  cost,  effective 
as  a  condition  precedent  to  the  validity  of  iocurring 
expense  within  that  limit.  1.  By  chapter  399  of  1867, 
a  corporation  was  formed  with  power  to  build  this  bridge. 
The  right  was  reserved  to  the  cities  of  New  York  and 
Brooklyn  to  buy  the  bridge  or  to  subscribe  to  its  stock. 
No  limit  on  the  cost  of  the  bridge  was  prescribed.  The 
amount  of  capital  which  was  fixed  at  $5,000,000,  did 
not  raise  any  such  limit  (Barry  v.  Mer.  Ex.  Co.,  1 
Sand/.  Ch.  280,  298-312, 1844,  Opinion  by  A.  V.  Saitd- 
fobd).  2.  The  cities  having  taken  stock  in  the  cor- 
poration, chapter  26  of  1869  was  passed,  giving  each 
city  a  representation  in  the  board  of  directors  and 
making  it  the  duty  of  said  company  to  proceed  with- 
out delay  to  construct  said  bridge.  No  limit  on  its  cost 
was  prescribed  by  this  act.  There  was  a  limit  of  time, 
to  wit :  June  1,  1874  (§  2).    3.   Chapter  601  of  1874 
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authorized  the  directors  to  purchase  the  right  of  priv- 
ate stockholders,  and  thereafter  and  after  the  accept- 
ance of  the  act  the  two  cities  shoald  appoint  all  the 
directors  (certain  officers  of  the  cities  being  directors 
ex-offlcio)  and  the  bridge  was  declared  a  public  high- 
way. For  the  purpose  of  completing  the  bridge,  the 
two  cities  were*  authorized  to  issue  bonds  for  specified 
amounts.  No  limit  on  the  cost  of  the  bridge  was  pre- 
scribed by  this  act.  The  act  having  been  accepted,  the 
entire  board  was  constituted  by  the  two  cities.  4.  The 
legal  effect  of  these  acts  was  that  the  work,  commenced 
as  a  private  enterprise,  became  a  municipal  work 
(People  V.  Supervisors  of  Dutchess,  1  HiUy  50),  and 
the  directors  were  agents  and  trustees  for  the  two 
cities,  not  for  the  State  (People  v.  IngersoU,  58  If.  T. 
1,  30 ;  Chicago  v.  McGraw,  75  lU.  566),  and  the  rules 
of  law  by  which  municipalities  are  held  liable  for  the 
acts  and  defaults  of  their  agents  in  a  voluntary  work, 
and  for  possible  defects  in  the  methods  or  in  the 
structure,  became  applicable  against  the  cities  (See 
Barnes  v.  The  District  of  Columbia,  91  U.  S.  [1  Otto] 
640,  551,  and  cases  cited).  5.  The  subject  of  the  bur- 
dens of  municipal  indebtedness  generally  attracted 
much  attention  at  this  time; and  the  legislature  of  1873 
and  1874  matured,  and  after  the  intervening  popular 
election  adopted,  constitutional  amendments  to  restrain 
the  creation  of  such  indebtedness.  In  framing  these 
amendments,  they  reserved  to  themselves  the  power  to 
provide  for  the  completion  of  this  work,  it  being  ex- 
ceptional in  its  magnitude  and  novelty,  and  in  the 
degree  of  public  necessity  demanding  it. 

IV.  The  provision  reading  "the  debts  and  liabili- 
ties incurred  therefor  shall  be  fully  paid,"  was  intended 
to  negative  the  idea  which  might  be  drawn  from  the 
preceding  words,  to  wit,  that  the  right  to  draw  money 
should  only  exist  until  the  bridge  should  be  fully  com- 
pleted and  open  for  public  travel — ^with  an  unexpended 
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balance ;  debts  and  liabilities  might  still  remain  an- 
paid,  which,  according  to  the  letter  of  the  clause  as  to 
the  bridge  being  fully  complete  and  open  to  travel, 
could  not  thereafter  be  paid  by  the  trustees. 

V.  The  act  of  1876  is  not  obnoxious  to  the  amend- 
ment to  the  constitution  adopted  in  1874.  The  amend- 
ments touching  the  subject  are  as  follows :  article  m. 
section  18.    ^^  The  legislature  shaU  not  pass  a  private 

or  local  bill  In  any  of  the  following  cases 

providing  for  building  bridges^  and  chartering  com- 
panies for  such  purposes,  except  on  the  Hudson  river 
below  Waterford,  and  on  the  East  river,  or  over  the 
waters  forming  a  part  of  the  boundaries  of  the  State'* 
{L.  1874,  pp.  927,  928 ;  Same  provision,  1  B.  8.  Gth 
ed.  88).  1.  Article  VIII.,  secrtion  10,  first  sentence: 
''  Neither  the  credit  nor  the  money  of  the  state  shall 
be  given  or  loaned  to  or  in  aid  of  uny  association, 
or  private  undertaking"  {L.  1874,  p.  983 ;  Same  pro- 
Tision,  1  Ji.  8.  6th  ed.  102).  Section  11,  first  sentence : 
"No  county,  city,  town  or  village  shall  hereafter 
give  any  money  or  property,  or  loan  its  money  or 
credit,  to  or  in  aid  of  any  individual,  association  or  co^ 
poration,  or  become,  directly  or  indirectly,  the  owner  of 
stock  in  or  bonds  of  any  association  or  corporation, 
nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness,  except  for  county, 
city,  town  or  village  purposes"  {L.  1874,  p.  933;  Same 
provision,  1  Ji.  8.  6th  ed.,  102).  The  former  prorision 
of  section  1  of  article  VIII.,  that  **  corporations  shaU 
not  be  created  by  special  act  except  for  municipal  pa^ 
poses,  and  in  cases  where  in  the  judgment  of  the  Legis- 
lature the  objects  of  the  corporation  cannot  be  attained 
under  genend  laws,"  was  left  unchanged.  2.  No  re- 
Btriction  was  placed  upon  the  power  of  the  State  to 
imx)ose  upon  municipalities  the  burden  and  duty  of 
constructing  and  paying  for  a  public  work  for  their 
municipal  purposes,  nor  upcm  the  power  of  the  State 
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to  appropriate  moneys  from  the  State  treasury  in  aid 
of  a  municipal  public  work,  as  had  been  done  in  several 
eases  of  bridges — ^as  in  the  case  of  the  bridge,  over  the 
Hudson  at  the  mouth  of  the  Scroon  river  in  Warren 
county  (1  L.  1871,  p.  525,  c.  268) ;  that  over  the  Hud- 
son at  the  mouth  of  North  creek  (2  L.  1870,  p.  1452, 
c.  625) ;  the  bridge  over  French  creek  (1  Id.  p.  1112,  c. 
492) ;  that  over  Great  Sodus  bay,  in  Wayne  county  (2 
L.  1871,  p.  1695,  c.  735) ;  and  that  over  Cayuga  inlet 
in  Ithaca  {L.  1873,  p.  949,  c.  624) ;  and  that  over 
Cattaraugus  creek,  at  Upper  Irving  (2  L.  1868,  p. 
1614,  c.  717).  3.  The  amendments  reserved  and  con- 
firmed to  the  State  the  power  to  provide,  even  by 
private  and  local  acts,  for  bridging  the  East  river,  and 
to  form  a  corporation  by  special  act  for  municipal  pur- 
poses, and  to  authorize  and  require  a  municipality  to 
incur  debt  for  its  municipal  purposes.  It  has  been  held 
in  a  very  well  considered  case  that  the  restraints  on 
private  and  local  legislation  contained  in  the  amend- 
ments cannot  apply  against  a  work  to  which  no  gen- 
eral act  can  be  applicable,  such  as  the  completion  of 
a  special  approach  to  a  city  park  (Hurlburt  v.  Banks, 
1  Abh.  New  Ca$.  157;  Case  of  the  Albany  Park, 
Opinion  by  Westbrook,  J. ;  affirmed  by  court  of  ap- 
peals. S.  P.,  People  ex  ret  Kilmer  v.  McDonald,  69 
iT.  Y.  362), — so  that  the  power  to  provide  for  the  com- 
pletion of  this  bridge  would  remain  even  if  it  were  not 
expressly  excepted.  But  the  express  exception  clearly 
manifests  the  legislative  intent  that  the  amendments 
should  not  embarrass  their  power  in  reference  to  this 
work.  4.  The  amendments  took  effect  on  the  first  of 
January,  1875,  which  was  after  the  enactment  of  all 
the  statutes  thus  far  mentioned.  In  this  situation  the 
legislature,  at  its  first  session  after  the  amendments 
took  effect,  passed  chapter  800  of  the  Laws  of  1875. 
The  main  features  of  this  act  are  that  when  two- 
thirds  of  the  private  stock  should  have  been  retired 
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the  company  should  be  dissolved ;  that  the  mayors 
and  comptrollers  of  the  two  cities,  together  with 
others  appointed  by  the  chief  officers  of  the  two 
cities  respectively,  should  constitute  a  board  of  trust- 
ees for  the  purpose  of  managing  and  constructing  the 
bridge  (§  2),  "and  shall  have  full  power,  control 
and  direction  over  the  plan  and  construction  of  said 
bridge ;  and  the  provisions  of  said  chapter  (c.  601,  of 
1874),  in  regard  to  the  power  and  duties  of  the  directors 
of  said  company,  and  the  power  and  duties  of  the 
mayors  and  comptrollers  of  said  cities  therein  provided, 
shall  in  all  respects  be  applicable  to  said  trustees,  and 
said  mayors  and  comptrollers,  respectively. ' '  Then  fol- 
lowed section  3,  upon  the  construction  of  which  the  main 
question  arises.  There  is  nowhere  else  in  the  act  any 
limit  of  cost  or  expense.  6.  We  have  then  in  these 
statutes  together  a  clear  case  in  favor  of  the  natural 
and  ordinary  meaning  of  the  proviso  in  section  3,  as  in 
the  nature  of  a  limit  on  an  appropriation,  not  a  limit  of 
power.  The  legislature  create  a  board  of  officers,  and 
charge  them  with  the  duty  of  erecting  or  completing 
the  erection  of  a  bridge,  and  expressly  give  them  ''full 
power,  control  and  direction  over  the  plan  and  con- 
struction of  said  bridge."  They  then  authorize  this 
board  to  make  requisition  on  the  municipal  treasuries 
from  time  to  time,  "provided,  however,  the  whole 
amount  to  be  paid  by  both  cities,  shall  not  exceed 
$8,000,000."  This  is  in  form  a  limit  on  the  continu- 
ing power  to  draw  without  further  appropriation. 
There  is  nothing  to  indicate  that  it  was  intended 
as  a  limit  on  the  plan.  If  it  had  been,  the  proper 
place  of  the  proviso  was  section  2,  so  as  to  give 
full  power,  control  and  direction  over  the  plan,  pro- 
vided the  entire  cost  of  the  structure  should  not 
exceed  $8,000,000.  All  the  provisions  of  the  act 
which  relate  to  the  subject  confirm  the  natural  and 
ordinary  meaning,  and  repel  the  artificial  construe- 
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tion  proposed.  6.  There  is  no  constitutional  objection 
based  on  the  objection  that  the  act  declares  the  two 
cities  to  be  a  consolidated  district,  for  (a)  It  is  a  well- 
recognized  principle  that  a  clause,  which  it  is  not  nec- 
essary to  rely  on,  for  the  carrying  of  a  statute  into  ef- 
fect, cannot  impair  its  efficacy.  (&)  The  erection  of  a 
bridge  to  connect  two  adjacent  cities  is  a  ''city 
purpose"  with  reference  to  each  city.  It  would  be  a 
city  purpose  even  if  there  were  only  one  city,  and 
the  bridge  were  not  entirely  within  its  limits  (City  of 
Philadelphia  v.  Field,  68  Penn.  St.  320 ;  Guilder  v. 
Town  of  Otsego,  20  Minn.  74 ;  Same  v.  Town  of  Dayton, 
22  Id.  366 ;  Burroughs  on  Taxation^  p.  75,  §  67 ;  Union 
Pac.  R.  R.  Co.  V.  Commissioners,  4  Neb.  450).  (c)  By 
the  common  law,  bridges  were  charges  upon  counties. 
This  part  of  the  common  law  was  never  adopted  here, 
bat  bridges  with  highways  of  which  they  formed  a  part 
were  charges  upon  the  town  (Hill  v.  Supervisors  of  Liv- 
ingston, 12  N.  Y.  62).  Where  the  bridge  was  over  a 
stream  dividing  two  towns,  the  towns  were  liable  for  its 
construction  and  maintenance  in  equal  shares,  except 
where  a  different  rule  was  imposed  by  special  acts  {L. 
1841,  c.  226 ;  Corey  v.  Rice,  4  Lana.  141 ;  Beckwith  t. 
Whalen,  5  Id.  376).  {d)  The  act  of  1875  did  not 
intend  to  constitute  a  new  political  division  of  the 
State,  but  solely  to  provide  for  joint  action  by  the  two 
cities  in  a  common  work.  This  is  evident  by  section 
12  of  the  act,  by  which  it  is  provided  that  the  title  to 
the  structure  shall  vest  not  in  the  consolidated  district 
of  the  two  cities  nor  in  the  inhabitants  of  such  district, 
but  in  severalty  in  the  two  cities  as  separate  municipal 
corporations.  (6)  The  expense  of  building  a  bridge 
between  the  cities  of  New  York  and  Brooklyn  is  there- 
fore a  city  purpose  for  each  municipality.  (/)  And  the 
legislature  have  power  to  provide  for  the  apportionment 
of  the  burden  by  commissioners  (Shaw  %.  Dennis,  5 
ChiTm.    \IU.'\  406,  following   Thomas   t.  Leland,  24 
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Wend.  65  ;  Commonwealth  t).  Newbury  port,  lOZ  MasB. 
129  ;  Carter  v.  Cambridge  and  Brookline  Bridge  Pro- 
prietors, 104  Id.  236  ;  Dow  v.  Wakefield,  103  Id.  267; 
Waterville  v.  Kennebec  County,  69  Me.  80 ;  Matter 
of  Zborowski,  68  N.  T.  96 ;  People  ex  rel.  Kilmer  t. 
McDonald,  69  Id.  365).*    {g)  The  consent  of  the  muni- 
cipality is  not  necessary  (People  ex  rel.  McLean  t. 
Plagg,  46  N.  T.  601 ;  People  ex  rel.  Dunkirk,  &c.  R.  R 
Co.  V.  Batchellor,  53  Id.  128,  140 ;  Ritchie  v.  Franklin 
Co.,  22  WaM.  67).    {h)  The  fact  that  the  cities  are  de- 
clared to  constitute  a  consolidated  district,  does  not 
alter  or  affect   the  continuance  of  their  antecedent 
organic  individuality  for  every  general  municipal  pur- 
pose (People  ex  rel.  Wood  v.  Draper,  15  N.   T.  632; 
People  V.  Pinckney,  32  Id.  377 ;  Rusch  v.  City  of  Daven- 
port, 6  lowa^  443-450).  (J)  Whatever  may  have  been  the 
object  of  declaring  the  two  cities  to  constitute  a  con- 
solidated district — whether  to  avoid  imposing  on  each 
a  liability  to  private  actions  for  damages  in  respect  to 
the  work,  or  to  carry  out  the  provisions  in  section  8, 
for  concurrent  jurisdiction  or  otherwise — the  purpose 
of  the  structure  and  of  the  loan,  and  taxation  neces- 
sary to  erect  it,  remained  precisely  what  it  was,  in- 
dependent of   the  creation   of   such  a   district  ever 
since  it  was  declared  a  public  highway,  viz.,  a  city 
purpose,  and  by  the  very  terms  of  the  act  the  title 
to  the  structure  is  vested  in  the  cities  r^pectively. 
The  creation  of  the  district  was  only  a  mode  of,  or  in- 
cident in,   effecting  this  purpose.    7.   If  there  were 
doubts  on  this  question  this  objection  could  not  pre- 
vail.    The  unconstitutionality  must  be  clear  to  war- 

**■  So  if  a  connty  contracts  a  debt  in  building  a  bridge,  but,  before 
the  debt  becomes  due,  a  new  county  is  created  in  part  out  of  it,  tbe 
legislature  has  power  to  appoint  commissioners  to  ascertain  and  award 
the  amount  that  the  new  county  shall  pay  as  its  share  of  the  debt 
People  V.  Alameda  County,  26  Cal.  641. 
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rant  disregarding  the  law.  "  If  the  purpose  designed 
by  the  legislature  lies  so  near  the  border  line  as  that  it 
may  be  doubtful  on  which  side  of  it  it  is  domiciled,  the 
courts  may  not  set  their  judgment  against  that  of  the 
law-makers."  So  held  on  a  question  whether  a  tax 
was  for  public  purposes,  and  the  proper  needs  of  mu- 
nicipal or  local  government  (Weismer  ^.  Village  of 
Douglas,  64  N.  T.  91,  99,  Folger,  J.,  %  Supreme  Court 
[T.  &  C]  614.  And  see  Bank  of  Rome  v.  Village  of 
Rome,  18  N.  T.  38). 

VI.  No  action  by  the  board  of  estimate  and  as- 
sessment is  necessary.  1.  The  charter  only  charges 
the  board  of  estimate  and  apportionment  with  estimat- 
ing the  "amounts  required  to  pay  the  exi)enses  of 
conducting  the  public  business  of  the  city  and  county 
of  New  York"  (Charter,  L.  1873,  p.  617,  c.  335,  §  112). 
And  additional  power  to  pass  on  the  issue  of  bonds, 
even  to  pay  the  principal  of  outstanding  bonds,  was 
not  implied,  but  was  expressly  given  by  a  separate 
clause  {Id.  618).  2.  The  common  council  constitutes 
the  legislative  power  of  the  city,  and  that  is  not  re- 
strained by  the  powers  of  the  board  of  estimate  and  ap- 
portionment. If  the  common  council  were  confined  in 
the  exercise  of  its  authority  to  matters  for  which  the 
board  of  estimate  and  apportionment  would  make  ap- 
propriations, the  legislative  power,  in  this  respect, 
would  be  vested  in  that  board  and  become  subordinate 
to  the  finance  department.  It  was  never  designed  that 
the  appropriations  of  the  board  of  estimate  and  ap- 
portionment would  control  legislative  action  which  the 
charter  warranted  (People  ex  rel.  Schanck  v.  Green, 
64  N.  Y.  499,  reversing  6  Hun,  11.  S.  P.,  People  ex 
rel.  Myer  v.  Board  of  Assessors  and  Green,  63  How. 
Pr.  280,  284). 

VII.  The  allegation  is  made  that  the  structure  will 
obstruct  navigation.  The  decision  of  the  secretary  of 
war  is  conclusive  on  this  point.     This  question  has 
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been  the  subject  of  litigation  in  the  United  States 
courts  and  has  there  been  decided  in  favor  of  the  trust* 
ees  by  Judge  Johnsow  (Miller  t?.  Mayor,  18  Blatcbf> 
469).  It  is  assumed  that  the  State  courts  will  follow 
that  decision. 

VIII.  The  relator  applied  solely  for  a  peremptory 
mandamus.  We  understand  that  the  stipulation 
waives  all  objections  to  the  remedy,  but  if  not — 1.  The 
reasons  dictating  such  application  are  plain.  The  final 
decision  of  the  court  of  last  resort  on  an  alternative 
writ  could  not  be  had  for  years.  Unless  there  is  a  dis- 
pute of  material  facts,  the  controversy  can  be  and 
should  be  disposed  of  on  application  for  peremptory 
writ.  '  Such  is  the  constant  practice  of  the  ooart& 
Public  necessities  require  a  determination  of  the  qnes- 
tion  involved  at  the  earliest  possible  time.  %  We  con- 
ceive that  there  are  no  issuable  or  material  &cts  in 
dispute ;  certainly  whether  Tweed  had  sworn  to  some 
statement  or  not  cannot  be  material.  The  only  auc- 
tion in  the  affidavit  of  Kelly  of  any  relevancy  is  that 
the  trustees  are  so  proceeding  that  the  work  will  not 
be  finished  within  the  appropriation  made.  3.  The  re- 
mark of  the  learned  judge  that  if  he  had  even  demon- 
strated the  doubtfulness  of  the  legal  light,  the  writ  of 
mandamus,  upon  well-settled  principles,  should  not  be 
granted,  has  no  place  in  a  discussion  where  the  point 
to  be  determined  is  the  meaning  of  a  statute.  The 
court  must  solve  the  doubt  as  to  the  construction  of  the 
statute,  and  when  the  court  decides  that  point  th^e 
can  be  no  doubt  as  to  the  existence  or  non-existence  of 
the  legal  right. 

IX.  The  practice  of  the  relator  in  this  case  is 
proper.  1.  Mandamus  is  the  proper  remedy  wheneTer 
there  is  a  clear  right  connected  with  a  clear  legal  doty; 
no  discretion  exists  to  refuse  the  peremptory  writ. 
^*  There  is  no  doubt  that  where  a  party  has  no  other 
specific  legal  remedy,  the  court  will  assist  him  by  issu- 
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ing  its  prerogative  writ,  in  order  to  bis  obtaining  such 
right"  (Judge  Mansfield  in  Dr.  Askew' s  Case,  4 
Burr.  2188).    It  is  the  only  remedy  of  the  trustees. 
The  trustees  are  public  offlcera,  whether  State  agents 
or  agents  of  the  two  municipalities  it  is  unnecessary  to 
determine.     No  title  to  the  moneys  to  be  paid  vests  iu 
tbem,  and  it  is  doubtful  if  they  could  maintain  suit 
for  such  moneys.    They  stand  in  a  similar  relation  to 
the  city  to  that  occupied  by  its  board  of  education, 
police,  or  its  iire  commissioners*    3.  In  £!ngland,  the 
rule  is  well  established  that  to  compel  a  performance 
by  a  municipal  corporation  of  a  duty  enjoined  upon  it 
by  law,  the  mandamus  will  be  either  against  such  cor- 
poration or  against  the  particular  officers  whose  duty 
it  is  to  act  in  the  premises  {Tapping  on  Mandamus^ 
316 ;  Rex  t>.  Abingdon,  2  Salk.  699).    The  same  rule 
obtains  in  this  country  (People  v.  Common  Council, 
8  Ahb.  CL  App.  Dec.  502  ;  Mayor  v.  Lord,  9  Wall.  409 ; 
Dillon  on  Municipal    CorporationSj  %  699;   Moses 
on  Mandamus^  200).     3.    The  relator  has  sufficient 
standing  to  maintain  the  proceeding.    He  alleges  that 
the  application  is  made  on  behalf  of  and  by  the  direc- 
tion of  the  board  of  trustees.    The  technical  parties  to 
a  mandamus  are  the  people  and  the  parties  proceeded 
against.    It  is  only  necessary  to  show  an  interest  in  the 
relator  to  the  extent  that  it.  may  appear  he  is  not 
an  officious  intermeddler.    In  matters  concerning  the 
public  interest  any  citizen  may  intervene  (People  v. 
Supervisors  of  Sullivan,  66  N.  T.  249  ;  People  v.  Col- 
lins, 19  Wend.  56).    4.  Under  the  case  in  3  Ahh.  Ct. 
App.  Dec*  above   cited,  had  the  corporation  never 
acted,  it  would  have  been  incumbent  on  the  relator  to 
proceed  against  the  common  council^  so  that  that  board 
might  designate  the  particular  officer  to  act,  and  the 
specific  character  or  style  of  bonds  to  be  issued.    But 
this  department  of  the  corporation  acted  and  discharged 
its  duties  by  the  ordinance  of  May  8,  1876,  enjoining 
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the  comptroller  to  borrow  the  moneys  and  issue  the 
bonds.  The  affidavit  of  the  relator  specifically  charges 
that  the  default  of  the  city  is  caused  by  the  neglect 
and  failure  of  the  comptroller,  and  this  is  not  denied. 
Therefore  the  mandamus  is  well  taken  against  that 
officer  (People  v.  Flagg,  16  Barb.  503 ;  People  ex  rd. 
Taylor  u.  Brennan,  89  Id.  622).  The  resolution  of 
September  3,  1878,  does  not  relieve  the  comptroller 
from  this  duty.  First,  it  does  not  in  terms  repeal  or 
abrogate  the  previous  ordinance,  but  solely  requests 
the  comptroller  to  withhold  the  further  issue  of  bonds 
until  the  legal  question  is  judicially  determined.  This 
application  is  the  only  proceeding  in  which  such 
judicial  determination  can  be  had  (People  ex  rd. 
McSpedon  v.  Haws,  34  Barb.  69).  But  further,  if  it  be 
contended  that  the  resolution  was  intended  to  have 
any  greater  effect,  then  it  was  void.  The  common 
council  could  doubtless  have  transferred  the  duty  of 
executing  the  bonds  to  any  other  officer ;  this  the 
resolution  did  not  attempt  to  do.  But  it  could  not 
pass  a  resolution  the  effect  of  which  was  to  violate  the 
law  and  refuse  altogether  to  execute  the  duty  imposed. 
There  is  no  necessity  for  an  audit  or  allowance  of  any 
vouchers.  The  auditor  is  to  settle  and  adjust  all 
claims  in  favor  of  or  against  the  corporation,  and  all  * 
accounts  in  which  the.  corporation  is  concerned  as 
debtor  or  creditor.  This  is  not  a  claim  against  the  cor- 
poration, nor  an  account  in  which  the  corporation  is 
concern^  as  debtor  or  creditor.  But  further,  the  act 
of  1876  provides  in  express  terms  the  pi*erequisites  for 
payment  of  the  money,  to  wit :  calls  on  the  city  by 
request  made  to  the  mayor  and  comptroller.  With 
these  requirements  the  trustees  have  complied.  But  if 
the  court  should  be  of  opinion  that  the  other  officials 
of  the  city  of  New  York  should  be  parties  to  the  pro- 
ceeding, a  proper  order  can  be  made  on  the  second  ap- 
plication.   The  same  writs  may  command  several  pe^ 
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sons  to  do  several  acts  if  the  performance  of  all  such 
acts  be  necessary^  in  order  that  the  ultimate  object  of 
the  writ  may  be  attained  {Tapping  on  Mandamus , 
325  ;  Eex  v.  Middlehurst,  1  Wills,  283).  Nor  is  it  any 
answer  that  demands  have  not  been  previously  made 
on  such  officers  (Commonwealth  v.  Commissioners  of 
Alleghany,  37  Penn.  8L  237;  Same  v.  Same,  Id. 
277).  So  in  this  district  writs  of  mandamus  have  been 
simultaneously  issued  against  both  the  auditor  and 
comptroller  (People  ex  rel.  Duffin  v.  Earle,  46  How. 
Pr.  308 ;  People  ex  rel.  Hawley  v.  Earle,  Id.  267). 

Br  THE  Court. — ^Earl,  J. — By  the  act,  chapter 
399  of  the  Laws  of  1867,  certain  persons  were  incor- 
porated as  "The  New  York  Bridge  Company"  for  the 
purpose  of  constructing  and  maintaining  a  permanent 
bridge  over  the  East  river,  between  the  cities  of  New 
York  and  Brooklyn,  The  capital  stock  of  the  com- 
pany was  fixed  at  $5,000,000,  and  full  authority 
was  conferred  upon  it  to  construct  the  bridge,  and 
to  acquire  the  necessary  lands  for  that  purpose.  The 
bridge  was  required  to  be  not  less  than  one  hundred 
and  thirty  feet  above  high  tide  at  the  middle  of  the 
river,  and  was  to  be  so  constructed  as  not  to  obstruct 
free  and  common  navigation  of  the  river.  The  two 
cities  were  authorized  to  subscribe  to  the  capital  stock 
of  the  company  such  amount  as  two-thirds  of  their 
common  councils  respectively  should  determine,  and 
they  were  also  authorized  to  take  the  bridge  and  ac- 
quire all  the  proi)erty  therein  upon  terms  specified  in 
section  7  of  the  act. 

Under  that  act  the  city  of  New  York  subscribed  to 
the  stock  of  the  company  $1,500,000,  and  the  city  of 
Brooklyn  subscribed  $3,000,000,  which  subscriptions 
were  paid. 

On  February  20,  1869,  an  act  (chapter  26  of  that 
year)   was  passed,  amending  the  prior  act.     It  pro- 
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vided  that  the  two  dties  should  be  represented  in 
the  board  of  directors  of  the  company  by  certain  of 
their  officers,  and  that  the  company  shoold  proceed 
withont  delay  to  construct  the  bridge. 

On  March  80,  in  the  same  year,  an  act  of  congress 
was  passed,  entitled  ^'An  act  to  establish  a  bridge 
across  the  East  river,  between  the  cities  of  Brooklyn 
and  New  York,  in  the  State  of  New  York,  a  post 
road."  It  declared  the  bridge  to  be  constructed 
under  the  first  act  above  mentioned,  when  completed 
in  accordance  with  that  act,  to  be  a  lawful  structmB 
and  post  road  for  the  conveyance  of  the  mail  of  the 
United  States,  provided  that  it  should  be  so  constructed 
as  not  to  obstruct,  impair,  or  injuriously  modify  the 
navigation  of  the  river.  The  bridge  company  was  re- 
quired to  submit  to  the  secretary  of  war  a  plan  of  the 
bridge,  together  with  other  information,  so  that  he 
might  determine  whether  the  bridge,  when  built,  would 
conform  to  the  prescribed  conditions  as  to  obstructing, 
impairing,  or  injuriously  modifying  the  navigation  of 
the  river,  and  the  secretary  of  war  was  authorized  and 
directed,  upon  receiving  such  plan  and  other  informa- 
tion, and  upon  being  satisfied  that  a  bridge  built  on  such 
plan  would  conform  to  the  prescribed  conditions,  to 
notify  the  company  that  he  approved  the  same,  and 
upon  receiving  such  notifications,  the  company  was 
authorized  to  proceed  to  the  erection  of  the  bridge, 
conforming  strictly  to  the  approved  plan. 

The  East  river  is  a  public  navigable  water,  and  to 
bridge  it  required  the  concurrent  authority  of  the 
State  of  New  York,  and  of  the  United  States ;  of  the 
former,  by  reason  of  its  rights  in  the  lands  on  the 
shore,  and  under  the  water,  and  of  its  qualified  sover- 
eignty over  the  water  ;  and  of  the  latter,  by  reason  of 
the  exclusive  power  of  congress  to  regulate  commerce, 
and  to  determine  in  its  regulation  thereof  to  what  ex- 
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t^nt  Davigation  upon  the  water  may  be  obstructed  or 
interfered  with.* 

That  congress  may  authorize  a  bridge  over  a  public 
navigable  water  which  will,  to  some  extent,  obstruct  or 
interfere  with  navigation,  cannot  be  disputed  (Wheel- 
ing Bridge  Case,  13  How.  U.  S.  619;  18  Id.  421; 
Miller  v.  Mayor,!  13  BUtchf.  469). 

In  18  Horn,  it  is  said :  '•  The  power  of  congress  to 
tegulate  commerce,  includes  the  regulation  of  inter- 
course and  navigation,  and  consequently  the  power  to 
determine  what  shall  or  shall  not  be  deemed  in  judg- 
ment of  law,  an  obstruction  of  navigation." 

In  13  Blatchf.j  a  case  involving  this  bridge,  Judge 
JoHNSOK,  after  reviewing  the  authorities,  said  :  "  It  re- 
sults from  the  cases  considered,  that  the  authority  of 
congress  is  paramount,  in  the  regulation  of  commerce, 
under  the  constitution,  and  that  its  determination  in 
respect  to  interference  with  navigation,  by  obstructions 
thereto,  is  conclusive.  What  it  authorizes  may  be 
justified  upon  its  authority.  What  it  forbids  is  neces- 
sarily unlawful.  Nor  is  it  to  be  forgotten  that  this 
power  of  congress  is  at  all  times  capable  of  exercise. 
If  it  should  turn  out  that  the  judgment  of  congress  has 
been  mistaken,  it  can  by  law  require  the  bridge  to  be 
altered,  or  removed,  and  can  adapt  its  regulation  of 
commerce  to  its  view  of  the  public  interests." 

Congress,  in  the  exercise  of  its  power  to  regulate 
commerce  and  navigation,  could  itself  approve  the  plan 

*  Compare  Woodman  «.  Kilboum  Hanufg  Co.,  1  AVb.  XT.  8.  15S; 
State  «.  Eau  CImt,  40  Wu.  538. 

t  Where  the  charter  of  a  railroad  company  authorized  them  to  con* 
stmct  a  bridge  across  a  navigable  stream,  provided  such  bridge  was 
located  at  a  point  convenient  to  navigation, — Heldy  that  the  question 
whether  the  bridge  was  so  located,  was  between  the  State  and  the 
company  exclusively,  and  could  not  be  tested  in  an  action  against  the 
latter  by  a  private  individual.  Stephens,  Ac.  Co.  «.  Central  R.  R. 
Co.,  84  N.  /.  L.  280 ;  4  Frocm,  229. 
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of  the  bridge,  or  it  could  prescribe  a  mode  in  which  it 
could  be  done.  Hence  it  was  competent  for  it  to  de- 
volve upon  the  secretary  of  war  the  power  to  approve 
or  prescribe  the  plan  for  the  construction  of  the 
bridge.  By  so  doing  it  did  not  abdicate  its  power,  bat 
provided  an  agency,  as  it  does  in  most  other  cases,  for 
the  complete  and  practical  exercise  of  its  power ;  and 
it  still  retained  control  of  the  whole  subject  by  the 
power  expressly  reserved,  at  any  time  to  alter,  amend 
or  repeal  the  act. 

In  compliance  with  the  requirement  of  the  act,  the 
bridge  company  submitted  a  plan  of  the  bridge  to 
the  secretary  of  war,  which  was  approved  by  him  sub- 
ject to  certain  conditions.  One  of  the  conditions  was 
that  the  main  span  of  the  bridge  should  not  be  less 
than  one  hundred  and  thirty-five  feet  in  the  clear 
above  high  water  ;  and  another  was  *'  that  no  guys  or 
stays  shall  ever  be  attached  to  the  main  span  of  the 
bridge,  which  shall  hang  below  the  bottom  cords 
thereof.'*  And  on  June  21, 1869,  he  notified  the  bridge 
company  of  such  approval.  The  act  of  congress  did 
not  provide  how  such  notice  should  be  given,  and 
hence  the  secretary  of  war,  having  himself  considered 
and  approved  the  plan,  could  convey  such  notification 
in  person  or  by  mail,  or  in  any  other  way  which  would 
be  effectual.  He  did  it  through  one  of  his  subordi- 
nates, and  it  cannot  be  doubted  that  that  was  a  compli- 
ance with  the  act. 

Having  thus  the  authority  of  congress,  and  of  the 
State  legislature,  the  bridge  company  proceeded  with 
the  construction  of  the  bridge,  until  the  year  1874. 
During  that  time  it  was  under  obligation,  under  the 
State  law,  to  construct  the  bridge  so  as  not  to  obstruct 
"  the  free  and  common  navigation  of  the  East  river," 
and  under  the  act  of  congress,  to  construct  it  accord- 
ing to  the  plan  approved  by  the  secretary  of  war. 

In  June,  1874,  another  act  was  passed  by  the  State 
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legislature  (chap.  601  of  that  year)^  entitled  An  act  to 
amend  the  act  of  1867  "  and  to  provide  for  the  speedy 
construction  of  said  bridge."  Section  one  of  the  act 
provided  that  when  the  two  cities  should  by  vote  of 
their  common  councils  respectively,  or  when  either  of 
them  should  accept  the  provisions  of  the  third  section 
of  the  act,  and  when  the  owners  of  two-thirds  of  the 
private  stock  bridge  company  should  accept  the  pro- 
visions of  the  second  section,  then  and  thereafter,  the 
board  of  directors  of  the  company  should  consist  of 
twenty  members,  eight  persons  to  be  appointed  by  the 
mayor  and  comptroller  of  each  city,  and  such  mayors 
and  comptrollers.  Section  two  provides  that  whenever 
any  private  stockholder  of  the  bridge  company  should 
give  his  assent  to  that  act  by  an  instrument  in  writing, 
signed,  acknowledged,  and  recorded  as  prescribed,  the 
directors  to  be  appointed  under  the  act  were  authorized 
to  purchase  the  rights  of  suqh  stockholder,  which 
rights  were  to  be  determined  by  the  amount  paid  by 
such  stockholder,  together  with  interest,  and  to  pro- 
vide for  the  payment  of  such  amount.  Section  three 
declared  the  bridge  to  be  a  public  highway  for  the  pur- 
pose of  rendering  the  travel  between  the  two  cities 
certain  and  safe  at  all  times,  subject  nevertheless  to 
such  tolls  and  prudential  and  police  regulations,  as  the 
board  of  directors  should  from  time  to  time  establish  ; 
and  for  the  purpose  of  completing  the  bridge,  the  two 
cities,  in  addition  to  the  amounts  before  subscribed  by 
them,  were  resi)ectively  authorized  to  take  and  pay  for 
further  stock,  the  city  of  New  York  to  the  extent  of 
$1,000,000,  and  the  city  of  Brooklyn  $2,000,000. 

The  effect  of  that  act  was  to  leave  the  bridge  com- 
pany as  a  corporation  still  in  existence,  and  the  two 
cities  might  or  might  not  own  all  the  stock  ;  and  before 
any  subscriptions  to  the  stock  were  made  under  that 
act  by  the  two  cities,  the  constitutional  amendments 
took  effect,  January  1,  1875,  section  11  of  article  8, 


au         Amcrnri  wsw  cases. 

Pe6x>le  dt;  rd*  Itarpky  ^.  Kelly* 

.». . j^ — ^  ^ 

which  provide  as  follows :  **  No  couaty,  dty,  town 
or  village  shall  hereafter  give  any  money  or  property, 
6r  loan  its  credit,  to  or  in  aid  of  any  individnal,  associ- 
ation or  corporation,  or  become,  directly  or  indirectly, 
the  owner  Of  stock  in  or  bonds  of  any  association  or 
corporation,  nor  shall  snch  connty,  city,  town  or  vil* 
lage  be  allowed  to  incur  any  indebtedneeui)  except  for 
county,  city,  fowti  or  village  purposes,'' 

After  this  provision  became  a  part  of  the  State 
constitution,  the  legislative  act  of  1874  could  not  be 
carried  into  e£Fect,*  and  to  obviate  this  obstacle  thus 
interposed,  another  act  was  passed  May  14, 1875,  ea* 
titled,  *'  An  act  providing  that  the  bridge  in  the  conise 
of  construction  over  the  East  river,  between  the 
cities  of  New  York  and  Brooklyn,  by  the  New  Yoik 
bridge  company,  shall  be  a  public  work  of  the  cities  of 
New  York  and  Brooklyn,  and  for  the  dissolution  of 
said  company,  and  the  completion  and  management  of 
the  said  bridge  by  the  said  cities/'  Section  one  pro- 
vides that  whenever  two-thirds  of  the  private  stock 
of  the  company  shall  have  been  retired  from  the 
company  by  purchase,  as  provided  by  the  act  of  1874, 
the  company  shall  be  dissolved  and  the  debts  and 
liabilities  of  the  same  shall  be  paid  by  the  trustees  of 
the  bridge,  and  the  bridge  then  in  oourse  of  con* 
struction,  shall  be  completed  and  managed  as  provided 
in  the  act  on  behalf  of  the  two  cities,  as  a  consolidated 
district,  for  that  purpose ;  and  then  the  act  of  1874  is 
recited  at  length.  Section  two  provides  that  within 
twenty  days  after  the  passage  of  the  act,  the  mayor^ 
comptroller,  and  president  of  the  board  of  aldermen  of 
the  city  of  New  York  shall  appoint  eight  tmstees, 
and  the  mayor,  comptroller  and  city  auditor  of  the 
city  of  Brooklyn  shall  also  apx>oint  eight  for  the 
purpose  of  managing  and  constructing  the  bridge; 


*  Compare  Fosdick  «.  Perrysburgh,  14  Ohm  St.  472;  Fslconer  t. 
Buffalo,  &c.  R.  R.  Co.,  69  N.  F.  491. 
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and  the  trustees  thus  appointed^  together  with  the 
mayors  and  comptroUers  of  the  two  cities,  shall  00a- 
stitute  the  board  of  trustees  of  the  bridge,  aad  shall 
have  full  power,  control  and  direction  over  the  plan 
and  constructioiB  of  the  bridge.  Section  tTio^ee  provides 
that  after  the  dissolution  of  the  company  the  bridge 
shall  be  a  pubUc  work  to  be  constructed  by  the  two 
cities  for  the  accommodation,  convenience,  and  safe 
taavel  of  the  inhabitants  of  the  district,  composed  of 
the  two  cities ;  and  that  the  expense  of  constructing 
and  maintaining  the  same  shall  be  defrayed  by  the  two 
cities  in  the  proporticm  of  two-thirds  by  the  city  of 
Brooklyn,  and  one-third  by  the  city  of  New  York ; 
ud  tjb^t  for  such  purpose  the  trustees  shall  from  time 
to  time,  as  they  shall  deem  necessary,  call  upon  the 
oities  for  such  sums  as  they  shall  deem  proper  in  the 
proi)ortions  mentioned,  **  provided,  however,  that  the 
whole  amount  to  be  paid  by  both  cities  shall 
not  exceed  $8,000,000,  and  the  city  of  New  York 
shall  not  be  called  upon  to  pay  a  greater  sum 
than  $1,000,000  in  any  one  year,  and  the  city 
oi  Brooklyn  not  more  than  two  $3,000,000,  in  any  one 
year,  until  the  said  bridge  shall  be  fully  completed, 
and  open  for  public  travel."  By  sections  five  and 
seoen  the  trustees  are  given  full  power  and  authority 
to  purchase  and  hold  for  the  two  cities  all  real  estate 
necessary  for  the  bridge,  to  establish  ordinances  and 
laws  regulating  the  use  thereof,  and  the  rates  of  toll 
for  travel  over  the  same,  and  to  keep  and  maintain  the 
aame  in  good  repair  at  the  expense  of  the  two  cities. 
Section  eleven  provides  that  if  any  private  stockholder 
of  the  company  shall  have  declined  to  sell  his  rights  in 
the  company,  as  provided  in  section  two  of  the  act  of 
1874,  the  trustees  are  authorized  to  i»x>ceed  at  once  to 
acquire  the  same  for  and  in  behalf  of  the  two  cities,  in 
the  manner  provided  in  the  preceding  section  for  ac- 
quiring real  estate.    Section  twelve  provides  that  upon 
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the  dissolution  of  the  bridge  company,  as  provided  in 
the  act,  the  bridge  and  all  its  appurtenances,  shall  vest 
absolutely  in  and  belong  to  the  two  cities. 

After  the  passage  of  that  act,  the  trustees  mentioned 
therein  were  appointed.  All  the  private  stock  of  the 
bridge  company  viras  purchased  as  provided  in  the  acts, 
and  the  company  was  dissolved.  The  trustees  pro- 
ceeded with  the  construction  of  the  bridge,  and  receive 
for  that  purpose  from  the  two  cities  upwards  of 
$5,000,000,  $1,500,000  of  which  was  from  the  city  of 
New  York,  and  in  1878  they  made  upon  the  city  of 
New  York  two  calls  of  $500,000  each,  which  are  the 
subject  of  the  present  controversy. 

The  act  of  1875  is  not,  as  claimed  by  the  apx)ellant,  in 
conflict  with  the  constitutional  provision  above  recited. 
It  was  not  the  purpose  or  effect  of  the  act  to  make  the 
city  of  New  York  a  stockholder  in  the  bridge  company, 
or  to  cause  it  to  loan  any  money  or  credit  to  such  com- 
pany. It  was  the  purpose  of  the  act  to  extinguish  the 
company,  and  vest  all  its  property  in  the  two  cities  for 
a  public  purpose.  The  cities  already  owned  most  of 
the  stock  and  property  of  the  company,  and  a  way 
was  provided  by  which  they  could  become  the  owners 
of  the  balance  of  the  property.  This  was  to  be  accom- 
plished by  voluntary  agreement  with  the  private  stock- 
holders, and  the  payment  to  them  of  the  value  of  their 
stock,  and  in  case  they  could  not  make  such  purchase, 
then  such  property  was  to  be  taken  by  the  exercise  of 
the  right  of  eminent  domain.  The  two  cities  could  be 
authorized  to  take  this  bridge  for  a  public  purpose  as 
they  could  to  take  any  other  property  for  the  same 
purpose;  and  the  act  provided  the  mode  in  which, 
through  the  trustees,  thejr  could  do  it.  All  the  money 
they  paid  for  stock  or  upon  the  debts  of  the  company, 
was  simply  in  furtherance  of  the  purpose  to  vest  the 
property  of  the  bridge  in  the  two  cities,  and  it  was  not 
paid  to  aid  the  company,  or  to  make  the  cities  stock- 
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holders  therein.  The  eflfect  was  to  be  the  dissolution 
of  the  company,  and  the  transfer  of  its  property. 

Nor  can  it  be  said  that  the  indebtedness  author- 
ized to  be  incurred  by  the  cities  for  the  construction  of 
the  bridge,  was  not  for  a  city  purpose.  It  is  impossible 
to  define  in  a  general  way,  with  entire  accuracy,  what 
a  city  purpose  is,  within  the  meaning  of  the  constitu- 
tion. Each  case  must  largely  depend  upon  its  own 
facts,  and  the  meaning  of  these  words  must  be  evolved 
by  a  process  of  exclusion  and  inclusion  in  judicial 
construction.  It  would  not  be  a  city  purpose  for  the 
city  of  New  York  to  build  a  railroad  from  that  city  to 
Philadelphia,  or  to  improve  the  navigation  of  the  Hud- 
son river  generally,  between  that  city  and  Albany,  al- 
though incidental  benefits  might  flow  to  the  city.  Such 
works  have  never  been  regarded  as  within  the  legiti- 
mate scope  of  municipal  government.  On  the  contrary, 
it  would  be  a  city  purpose  to  purchase  a  supply  of 
water  outside  of  the  city,  and  convey  it  into  the  city, 
and  for  such  a  purpose  a  city  debt  could  be  created. 
So,  lands  for  a  park  for  the  health  and  comfort  of  the 
inhabitants  of  a  city  could  be  purchased  outside  of  the 
city  limits,  and  yet  conveniently  near  thereto. 

Such  improvements  are  for  the  common  and  general 
benefit  of  all  the  citizens,  and  have  always  been  re- 
garded as  within  the  scope  of  municipal  government ; 
and  so  too,  highways  or  streets  leading  into  a  city  or 
village  may  be  improved,  provided  the  improvements 
be  confined  within  such  limits  that  they  may  be  re- 
garded as  for  the  common  benefit  and  enjoyment  of  all 
the  citizens.  It  cannot,  therefore,  well  be  held,  as 
claimed  by  the  learned  counsel  for  the  appellants,  that 
what  is  meant  by  a  city  purpose  is  some  work  or  ex- 
I)enditure  within  the  city  limits.  There  could  be  no 
good  reason  for  such  a  limitation.  It  could  be  no 
worse  for  a  city  to  incur  debt  for  city  purpose  outside 
of  the  city  limits  than  for  one  within  such  limits,  and 
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there  is  just  as  much  reason  for  aUowing  it  to  be  ifi- 
curred  in  the  one  case  as  in  the  other.  The  cities  of 
New  York  and  Brooklyn  are  intimately  connected  in 
many  ways^  by  business,  social,  and  commercial  ties. 
Thousands  who  do  business  in  one  dty  do  business  in 
the  other.  The  port  of  New  York  inclades  the  whole 
river  at  the  place  where  the  bridge  is  to  be  constracted, 
and  the  commerce  from  all  parts  of  the  world  which 
flows  into  that  x>ort,  is  discharged  on  each  side  of  the 
river.  To  bridge  such  a  water,  separating  two  such 
cities,  must  be  a  city  purpose  of  each  city.  The  bridge 
will  be  for  the  common  benefit  of  all  the  citizens  of 
both  cities,  and  each  citizen  will  have  the  same  right 
to  use  it  as  every  other  citizen.  It  would  have  been  a 
city  purpose  if  dther  dty  had  been  authorized  to 
build  the  whole  of  the  bridge,  and  it  is  no  less  so  that 
both  are  to  unite  in  building  it.  It  has  always  been 
the  policy  of  the  State  for  two  towns,  separated  by  a 
stream  of  water,  to  bridge  the  stream  at  joint  expense, 
and  the  construction  of  sudi  a  bridge  is  a  town  par* 
pose  of  each  town.  If  the  legislature  could  not  an- 
thorize  these  two  cities  to  incur  debt  for  the  construG- 
tion  of  this,  bridge,  then  it  could  not  authorize  towns 
to  incur  debt  for  the  construction  of  bridges  over 
streams  dividing  them.  That  it  was  intended  by  this 
clause  in  the  constitution  to  prohibit  towns  from  in* 
curring  debt  for  such  a  purpose,  will  not,  it  is  believed, 
be  claimed  by  any  one.  Suppose  the  river  had  been, 
like  the  Thames  in  London,  or  ttie  Seine  in  Paris, 
wholly  within  the  dty  of  New  York,  it  would  not  be 
disputed  that  it  would  have  been  a  city  purpose  to 
bridge  it.  Can  it  be  any  less  so  that  the  river  divides 
what  would  otherwise  be  one  dtyt  Suppose  this 
river  had  been  a  small  stream,  like  those  usually 
dividing  towns,  which  could  be  crossed  only  by  a 
bridge,  would  not  the  construction  of  f&e  bridge  hare 
been  a  city  pui*pose,  just  as  its  construction  would  have 
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been  a  town  pnrposey  if  it  had  been  between  two 
towns }  The  size  of  the^  rirer  and  the  magnitude  of  the" 
work  certainly  does  not  strip  the  bridge  of  the  munici- 
pal character  which  it  would,  otherwise  have.*  The^ 
legislature,  when  legislatrng  ia  view  of  this  constitu- 
tional limitation,  must  determine  in  the  first  instance" 
what  is  a  municipal  purpose.  Its  decision  is  not,  how- 
ever, final.  When  its  act  is  challenged,  as  in  conflict  with 
this  constitutional  limitation^  the  courts  must  deter- 
mine whether  debt  is  authorised  to  be  incurred  for  a- 
purpose  not  muiiicix>alk  But  as  the  dividing  line  be- 
tween what  is  a  municipal  parpose  and  what  is  not, 
is,  in  many  cases,  shadowy  and  uncertain,  great  weight 
should  be  given  by  the  courts'  to  the  legislative  deter- 
mination, and  its  action  should  not  be  annulled  unless 
the  purpose  appe£u*s  clearly  to  be  one  not  authorized. 
As  said  by  Judge  Polgee,.  in  Weismejf  v.  Village  of 
Douglas  (64  N.  Y.  91),  *'  if  the  purpose  d^esignated  by 
the  legislature  lies  so  near  the  border  line  that  it  may 
be  doubtful  on  which  side  of  it  it  is  domiciled,  the 
courts  may  not  set  their  judgment  against  that  of  the 
law  makers." 

It  is  not  perceived  for  what  purpose  the  language 
as  to  a  consolidated  district,  found  in  the  first  section 
of  the  act  of  1876,  was  inserted.  Whatever  the  pur- 
I)ose  was,  it  has  no  bearing  upon  fhe  constitutional 
questions  involved.  The  bridge  was  to  be  constructed 
and  managed  by  the  two  cities,  and  when  completed 
was  to  belong  to  the  two  cities  as  tenants  in  common, 
each  owning  a  share  proportionate  to  the  money  con- 
tributed by  it.  So  far  as  I  can  perceive,  this  language 
could  be  stricken  from*  the  act  without  in  any  way 
impairing  any  of  the  essential  provisions  of  the  act, 
or  affecting  the  purpose  to  >be  accomplished  by  it. 

Ill  ■  ■■■■Hill  I  f  I      I  I  , 

^  See  also  Union  Padfic.  R.  B.  «;  TJnited  States,  10  Ot.  of  ClanM^ 
Vol.  v.— 29 
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Therefore,  having  nothing  to  say  about  the  wisdom 
of  the  legislation  under  consideration,  I  am  confident 
in  the  conclusion  that  the  construction  of  this  bridge  is 
a  city  purpose  of  each  city,  and  that  each  city  can  in- 
cur debt  for  the  same,  and  that  the  act  of  1875  is  not  in 
conflict  with  any  provision  of  the  constitution. 

After  the  i>assage  of  the  act  of  1876,  it  was  no 
longer  necessary  so  to  construct  the  bridge  as  in  no 
degree  to  obstruct  the  free  and  common  navigation  of 
the  river,  as  required  by  the  act  of  1867.  At  the  time 
of  the  passage  of  the  act  of  1875,  a  plan  of  the  bridge, 
approved  under  a  public  act  of  congress,  had  for  some 
years  been  adopted  and  acted  upon.  That  plan  showed 
precisely  to  what  extent  the  bridge  would  obstruct 
navigation  upon  the  river,  and  more  than  $5,000,000 
had  been  exx)ended  upon  the  bridge.  The  plan  and 
character  of  the  bridge  must  be  assumed  to  ba?e 
been  known  to  the  legislature,  and  the  act  of  1875 
is  an  act  providing  for  the  completion  of  the  bridge 
then  in  course  of  construction,  and  the  trustees  to  be 
appointed  under  that  act  are  required  to  complete  that 
bridge.  There  was  then  a  legislative  approval  and 
sanction  of  the  bridge  as  then  being  constructed  ac- 
cording to  the  plan  prescribed  by  the  act  of  congress, 
and  thereafter  the  trustees  were  required  only  to  con- 
form to  the  plan  thus  adopted  and  approved  in  the 
construction  of  the  bridge.  So  long  as  there  is  no  de- 
parture from  such  plan,  the  structure  could  not  be 
assailed  as  an  obstruction  to  navigation.  What  is  tbns 
sanctioned  both  by  the  State  and  national  legislatures 
cannot  be  a  nuisance,  or  otherwise  unlawful. 

There  is  no  allegation  on  the  part  of  the  defendant 
that  there  has  been  any  departure  from  the  approved 
plan  in  the  construction  of  the  bridge  except  in  one 
particular,  and  that  is  as  to  the  guys  or  stays.  He 
alleges  that  guys  or  stays  have  been  and  are  attached 
to  the  main  span  of  the  bridge,  which  hung  below  the 
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bottom  cords  thereof.  There  is  no  allegation  that 
those  guys  or  stays  are  to  become  a  permanent  part  of 
the  bridge;  but  they  are  nsed  only,  as  seems  to  be  con- 
ceded, in  the  construction  of  the  bridge ;  and  it  may 
well  be  doubted  whether  such  temporary  appliances 
are  within  the  condition  prescribed  by  the  secretary  of 
war.  But  if  the  guys  or  stays  are  unauthorized,  such 
a  departure  from  the  approved  plan  would  not  justify 
the  defendant  in  withholding  the  payment  of  this 
money.  The  duty  is  not  imposed  upon  him,  as  comp- 
troller of  the  city,  to  see  that  there  is  no  departure 
from  the  plan  in  the  construction  of  the  bridge.  He  is 
to  pay  the  money  when  properly  called  for,  and  then 
it  is  the  duty  of  the  trustees  of  the  bridge  to  properly, 
apply  and  expend  it.  If  they  do  not  discharge  their 
duty,  if  they  commit  a  breach  of  trust,  or  If  they  dis- 
regard the  plan  in  any  material  matter,  the  defendant, 
as  one  of  the  trustees,  can  go  into  the  proper  courts. 
State  or  Federal,  and  compel  an  observance  of  their 
duties,  and  conformity  to  the  plan.* 

The  defendant  also  alleges,  as  a  justification  of  his 
refusal  to  pay,  that  the  trustees  are  extravagant  in  the 
expenditure  of  the  money  intrusted  to  them,  and  that 
the  bridge  would  be  useless  and  unsafe  when  com- 
pleted upon  the  present  plan.  These  matters  do  not 
justify  the  defendant's  refusal.  The  trustees  are  ap- 
pointed pursuant  to  law,  to  disburse  the  money.  In 
it3  disbursement  there  may  be  a  certain  amount  of  ex- 
travagance and  wastefulness,  flowing  from  misjudgment 
or  folly,  for  which  there  is  no  remedy.  But  if  they  be 
carried  to  such  an  extent  as  to  be  reckless  and  crimi- 
nal, a  court  of  equity,  upon  proper  application  to  it, 
may  restrain  and  control  the  trustees  to  prevent  the 
waste  of  the  trust  funds.    The  defendant  is  a  member 


*  See  also  Lander  t,  McMillan,  8  Jonei  (JIT.  (7.)  L,  174;  Cass  v. 
Pittsborgh,  &c.  R.  R.  Co.,  80  Peim,  St,  81. 
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of  the  board  of  (r(i3tee3,  and  as  Bwk  has  opportanities. 
of  kaowiog  how  the  money  is  exp^ided.  If  he  caimot, 
as  a  member  of  the.  board,  prevent  its  waste,  he  may 
take  preventive  aotion  in  th^e  courts.  Bat  he  cannot, 
ref ase  to  pay  the  money.  The  money  thns  paid  may 
not  be  wasted.  It  woold  be  quite,  a  novel  doctrine  tha( 
the  custodian  of  public  money,  directed  to  p^j  it  to 
I>erson3  charged  with  the  duty  of  expending  it,  conid 
withhold  paymei^t  because  of  the  apprehended  extxa- 
vagance  of  those  appointed  by  law  to  expend  it. 

The  issue  as  to  whether  the.  bridge  will  be  useless. 
and  unsafe,  could  not  be  tried  in  this  proceed!^.  Tha 
legislature  has  directed  the  bridge  to  be  conipleted  and 
has  sanctioned  the  plan  adopted.  It  authorized  the 
appointment  of  trustees,  who  ^ere  given  ^^full  power, 
control,  and  direction  over  the  plan  and  oonstraction 
of  the  bridge,"  and  it  made  it  the  duty  of  the  defend- 
ant, as  comptroller,  to  pay  the  money  to  them.  He 
cannot  withhold  payment,  because,  in  his  judgment, 
the  bridge  will  be  useless  and  unsafe,  oc  because  it 
will,  in  fact,  to  a  large  extent,  be  so. 

But  the  most  serious  question  is  yet  to  be  consid- 
ered. The  defendant  claims  that  under  the  act  of  1875, 
the  trustees  had  no  power  to  proceed  with  the  construc- 
tion of  the  bridge  and  to  call  for  any  money  from  the 
two  cities,  and  that  the  cities  had  no  power  to  pay 
any  money  to  the  trustees,  unless  the  bridge  coold  be 
completed  for  not  more  than  the  sum  of  $8,000,000. 
A  careful  consideraUon  of  the  whole  subject  has  con- 
strained us  to  take  a  different  view  of  that  act. 

The  legislature  has,  at  all  times,  apparently 'regarded* 
thia  bridge  as  of  great  importance  to  the  two  cities,  and 
has  appeared  to  be  solicitous  about  its  completion,  ^ 
the  first  act,  that  of  1867,  it  authorized  the  two  cities 
to.  subscribe  an.  unlimited  amount  to  the  cs^pital  stocky 
o|  the  company,  ai^d.  ultimately  to  becou^^.  tl^erabsolute 
owners  of  the  bridge,    I^tconi^rredupQu  the.  company, 
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the  sovereign  power  to  take  lands  for  the  purposes  of 
the  bridge,  by  the  right  of  enlinent  domain,  thus  treat- 
ing it  like  corporations  organized  to  construct  railroads, 
in  which  th^  public  are  isupposed  to  have  an  interest. 
In  the  acl  of  1869,  it  provided  for  a  representation  of 
the  two  cities  by  three  of  the  principal  officers  of  each 
in  the  board  of  directors,  and  directed  the  company  to 
proceed  with  the  completion  of  the  bridge  without  de- 
lay. The  a6t  of  1874  was  entitled  an  act,  among  other 
things,  "  to  provide  for  the  speedy  construction  of  thd 
bridge,"  and  the  scheme  of  that  act  was  to  place  the 
company  under  the  control  of  the  two  cities,  and  vest 
all  the  stock  of  the  same  in  the  two  cities.  The  direct- 
ors to  be  appointed  under  that  act  were  to  hold  offic* 
until  the  completion  of  the  bridge.  The  act  declared 
the  bridge  to  be  a  public  highway,  and  for  the  purpose 
of  completing  it  authorized  the  tWo  cities  to  advance 
further  sums  of  money,  and  take  stock  therefor,  and  it 
provided  for  the  application  of  the  income  of  the  bridge 
aft^r  its  completion.  All  the  provisions  looked  to  a 
completion  of  the  bridge,  and  no  limitation  wa«  placed 
upon  the  cost  thereof.  The  act  of  1875  is  entitled  an 
act,  among  othet  things,  providing  for  the  completion 
and  management  of  the  bridge.  The  whole  act  has  in 
view  the  completion  of  the  bridge  and  its  management 
after  completion.  It  is  provided  that  "it  shall  be 
completed  and  managed  as  hereinafter  provided  for 
and  on  behalf  of  the  cities,"  that  the  plan  and  con- 
struction thereof  shall  be  under  the  control  and  direc- 
tion of  the  trustees  ;  that  it  shall  be  a  public  work  to 
be  constructed  by  the  two  cities  ;  and  that  the  expense 
of  constructing  and  maintaining  it  shall  be  defrayed 
by  the  two  cities  in  the  proportion  mentioned;  and 
then  it  is  provided  that  the  trustees  shall  call  upon  the 
cities  for  the  needed  funds  "provided,  however,  that 
the  whole  amount  to  be  paid  by  both  cities,  shall  not 
exceed  $8,000,000.*^    There  is  no  requirement  that  the 
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trustees  shall  first  estimate  the  cost  of  the  entire  bridge, 
or  that  they  shall  not  enter  npon  the  constmction 
thereof  unless  the  exx>ense  can  be  kept  within  $8,000,- 
000.  If  it  had  been  intended  that  the  trustees  should 
not  enter  upon  the  completion  of  the  bridge,  without 
first  determining  that  in  no  event  it  should  cost  more 
than  that  sum,  a  matter  of  such  controlling  importance 
would  have  been  expressed  in  plain  and  explicit  lan- 
guage. When  the  entire  legislation  upon  the  subject 
is  considered,  the  inference  is  not  warranted  that  the 
legislature  meant  that  the  structure,  then  partially  com- 
pleted, upon  which  upwards  of  $5,000,000  had  been 
expended,  should  be  abandoned,  unless  the  expense  of 
its  completion  could  be  kept  to  the  sum  mentioned. 

The  construction  of  the  bridge  was  a  work  of  great 
magnitude,  unparalleled  in  the  world.  The  difKcnlties 
that  might  have  to  be  encountered  could  not  be  fore- 
seen. It  was  a  work  requiring  some  years  for  its  com- 
pletion, and  the  fluctuations  in  the  price  of  materials 
and  labor  could  not  be  anticipated.  Another  uncer- 
tain element  in  the  cost  of  the  bridge  was  the  interest 
on  all  the  sums  advanced  by  the  two  cities  from  time 
to  time,  which  was  to  be  added  to  the  cost,  and  no.  one 
could  forecast  the  amount  of  interest  which  would  thas 
accumulate  by  necessary  delays  in  the  completion  of 
the  bridge.  The  nature  of  the  work  was  such  that  it 
could  not  have  been  expected  that  it  could  be  let  by 
contract. 

These  considerations  show  that  it  would  have  been 
impossible  to  estimate  in  advance  the  precise  or  even 
proximate  cost  of  the  bridge.  And  yet,  if  the  conten- 
tion of  the  defendant  be  sound,  if  the  trustees  had  first 
made  an  estimate,  bringing  the  cost  within  the  sam 
named,  and  they  or  their  successors  had  entered  upon 
the  construction  of  the  bridge,  and  if  it  had  subse- 
quently, unexpectedly  and  unavoidably,  turned  out 
that  the  cost  would  exceed  that  sum  by  a  few  thou- 
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sand  dollars,  the  whole  expenditure  would  have  been 
unauthorized  and  illegal,  the  trustees  disbursing  the 
moneys  in  good  faith  would  have  been  personally  lia- 
ble, and  the  bridge  itself  would  have  been  an  unlawful 
structure. 

A  construction  reaching  such  a  result  cannot  be  the 
correct  one.  The  legislature  intended  the  bridge 
should  be  completed.  The  work  was  of  such  excep- 
tional character  that  it  did  not  know,  and  no  one 
could  know,  what  it  would  cost,  and  hence  no  limit  was 
placed  upon  its  cost.  It  was  probably  supposed  that 
the  $8,000,000  would  be  sufficient  to  complete  the 
bridge,  and  that  was  the  amount  appropriated  or  made 
available  for  the  trustees.  It  was  a  limit  to  the 
amount  which  they  could  draw  from  the  two  cities, 
and  was  a  constant  admonition  to  them  to  keep  the 
expenses  within  that  sum.  But  they  were  to  go  on 
with  the  construction  of  the  bridge,  and  were  author- 
ized to  draw  that  sum  if  needed,  and  when  they  had 
drawn  up  to  that  limit  they  were  to  stop,  and  await 
further  legislative  authority.  The  legislature  could 
then  authorize  more  money  to  be  paid  by  the  two 
cities,  or  could  appropriate  sufficient  money  from  the 
State  treasury.  The  proviso  was,  not  that  the  bridge 
should  not  cost  more  than  $8,000,000,  or  that  it  should 
not  be  constructed  if  it  was  to  cost  more,  but  that  the 
two  cities  should  not  be  called  upon  to  pay  more. 

I  have  carefully  examined  the  authorities  cited  on  the 
argument  upon  the  point  last  discussed,  and  find  noth- 
ing in  any  of  them  having  any  important  bearing,  and 
hence  they  are  not  referred  to  here. 

Having  thus  given  this  case  the  careful  examination 
its  magnitude  requires,  I  feel  confident  in  the  conclu- 
sion that  the  order  appealed  from  is  right,  and  should 
be  affirmed. 

Rapallo,  Andrews  and  Danfobth,  JJ.,  con- 
curred. 
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FoLGER,  J. — {Dissenting.]  —  The  question  which 
has  most  grasped  my  mind  is  whether  the  le^lsiuTB 
meant  to  fix  a  bound  to  the  cost  of  the  bridga  I  have 
been  led  to  tjiink  that  it  did.  Bach,  it  se^ns  to  me,  ia 
the  trae  construction  of  the  act  of  May  14,  1875. 

I  am  aware  of  the  rules  of  law,  that  a  grant  of  gen- 
eral power  carries  with  it  the  right  to  do  eyerytfaiag 
that  is  needful  or  fairiy  incidental  to  the  due  execu- 
tion of  that  power  (Foote  v.  Salem,  14  AUen^  92),  and 
that  where  there  is  no  express  limitation  upon  the 
power  given,  kn  inferential  or  implied  limitation,  diat 
would  defeat  the  object  of  giving  the  power,  cannot  be 
made  nor  sustained  (Cook  t).  Commsisioners,  6  McLecm^ 
112),  and  as  following  therefrom,  that  if  a  statute,  ^v- 
ing  a  power  and  making  it  a  duty  to  construct  a  public 
work,  provides  an  appropriation  in  a  sum  named,  the 
sum  does  not  by  inference  or  implication  define  or 
limit  the  i)ower. 

But  when  all  this  is  conceded,  it  is  also  to  be  oon- 
ceded  that  the  legislature  may,  in  its  wise  foresight, 
give  a  power,  express  the  gift  in  general  terms,  and 
yet  fix  the  bound  of  cost  beyond  which  the  use  of  the 
power  cannot  go.  Thus,  when  a  general  act  declares 
that  no  contract  shall  be  made  by  certain  officers  of 
government,  save  under  a  law  authorizing  the  same,  or 
under  an  appropriation  big  enough  for  the  fulfillment 
of  it,  and  an  act  then  gives  power  to  cause  a  public 
work  to  be  constructed,  it  is  not  enough  to  warrant  a 
contract  for  the  work  ;  thei*e  must  be  a  power  thereto 
in  express  terms,  or  an  appropriation  large  enough  for 
it.  So  that  it  comes  at  last  to  this,  whether,  by  the 
words  used  in  an  act,  the  legislature,  though  it  has 
given  power  in  general  terms,  has  not  also  put  a  bound 
to  the  cost.  In  my  judgment,  both  the  words  used  in 
this  act,  and  the  help  to  the  interpretation  of  them 
yielded  by  the  legislation  in  pari  mcfkria^  show  that 
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the  legislatui^  meant  to  name  a  sum  which  should  be 
the  boand  of  cost. 

It  is  with  modest  feeling  that  I  snggest,  that  the 
question  has  been  hidden  somewhat  in  mistaken  analo- 
gies. The  aot  has  been  treated  as  one  providing  t(X 
the  doing  of  a  work  of  that  general  public,  of  which 
the  legislature  is  the  prime  representative  in  giving  the 
power  and  directing  the  raising  of  means  ;  and  as  one 
iproviding  that  one  set  of  public  agents  shall  make  the 
plans  and  do  the  work  and  make  the  payment  therefor, 
and  another  set  of  public  agents  raise  the  means  of 
{payment  and  hand  them  over  on  call.  The  case  is  not 
that,  nor  like  that.  The  act,  at  the  point  of  view  at 
which  we  now  are,  is  simply  this  ;  one  which  permita 
the  two  cities  to  complete  the  bridge,  and  to  pay  there- 
for by  money  raised  by  bonds,  ultimately  to  be  re- 
deemed by  the  avails  of  taxation.  The  provision  for 
^trustees,  though  seeming  to  form  a  body  of  some  im- 
portance, is  merely  the  making  of  a  new  ^set  of  munici- 
pal agents.  What  they  do  is  for  the  cities,  and  not 
for  themselves,  nor  any  other  principal.  The  parties 
to  the  act  are  only  the  legislature  and  the  two  munici- 
pal bodies.  We  should  look  upon  them  thus.  The 
two  cities  ask  from  the  legislature  its  permission  to 
finish  the  bridge.  The  legislature  says  to  them  :  You 
together  may  finish  the  bridge ;  you  i)ay  therefor  by 
your  bonds ;  but  the  whole  amount  to  be  paid  by  you 
both,  for  that  purpose  shall  not  exceed  $8,000,000. 

To  say  that  this  does  not  restrict  the  cost,  it  ap* 
pears  to  me  to  rest  in  names,  and  not  reach  things. 
Only  these  two  cities  can  finish  the  bridge ;  only  they 
can  pay  therefor ;  yet  they  can  pay  no  more  than  a 
sum  named.  When  that  sum  has  been  used  in  bridge- 
building,  the  work  must  stop.  It  may  need  more  to 
finish  it ;  but  as  no  more  can  be  paid  out  to  finish  it,  it 
can  cost  no  more.  That  is  to  say,  there  is  then  no  law- 
*  f ul  i)ower  to  lay  out  another  cent  upon  it    The  force  of 
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the  act  has  been  spent.  Who  is  to  say  that  the  legis- 
lature will  again  give  i)ower  to  raise  and  expend  other 
millions  or  thousands  1  Until  the  legislature  does  give 
,I)Ower,  no  more  can  be  raised  and  expended ;  and  until 
then,  that  structure  can  never  be  of  any  more  cost  to 
the  two  cities.  Whatever  be  its  stage  of  progress,  use- 
ful or  useless,  the  authorized  limit  of  the  cost  of  it  has 
been  reached.  Such  is  the  logical  result  in  14  AUeUy 
supra.  It  was  held  there  that  the  words  of  the  act,  in 
that  case,  authorized  the  issue  of  scrip  to  an  amount 
not  exceeding  in  the  whole  ^'a  sum  named,"  was  a 
limit  to  that  amount  of  the  permament  municipal  debt 
which  could  be  made ;  but  that  it  was  not  a  limit  on 
the  whole  cost  of  the  work,  for  there  was  open  to  the 
city  the  means  of  temporary  loans  or  local  taxation. 
Had  the  words  been  there,  as  they  are  here,  "  the  whole 
amount  to  be  paid  shall  not  exceed  $8,000,000,"  would 
not  a  parity  of  reason  have  made  that  sum  a  limit  to . 
which  expenditure  could  run?  And  would  not 
that  be  a  limit  upon  actual  cost,  whatever  might  be 
the  cost  to  which  plans  resting  in  contemplation 
would  run,  if  completed?  (Hasbronck  v.  Milwaukee, 
13  Wis.  37).  Let  me  make  an  illustration.  If 
I  should  say  to  one,  I  make  you  my  agent,  go  and 
buy  for  me  a  steamship,  and  you  may  give  my 
note  for  the  price,  I  put  no  limit  on  the  price  that 
he  may  give  or  on  the  amount  of  the  note  he  may 
make.  If  I  say  to  him,  buy  for  me  a  steamship,  yet 
the  whole  sum  to  be  given  for  her  must  not  exceed 
$800,000,  and  to  that  amount  you  may  issue  my  notes; 
there  is  clearly  a  bound  beyond  which  he  may  not  go. 
Nor  is  the  case  different,  when  I  give  the  authority  to 
buy  to  one  agent  with  power  to  call  on  another  agent 
for  the  means  of  payment.  Nor  is  it  an  impossibility, 
either  in  law  or  in  fact,  to  put  a  limit  on  the  ex- 
pense, where  the  cost  of  the  project  is  not  to  be  exactly 
ascertained  at  the  start     Though  it  may  be  problem- 
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atical,  and  contingent,  it  is  my  right,  and  it  is  in  my 
power,  by  the  use  of  words,  to  hold  my  agent  within  a 
limit.  Thus,  I  may  say  to  an  agent,  build  me  a  steam- 
ship of  such  tonnage  and  power,  but  it  must  not  cost 
more  than  a  sum  named.  He  is  bound  to  keep  in 
mind  the  limit  I  have  fixed.  If  he  reaches  it,  and  the 
work  is  not  done,  he  may  not  go  on.  What  is  his 
position  as  to  liability  to  me  for  having  improvidently 
begun,  when  he  could  not  reasonably  expect  to  finish, 
it  is  not  needful  here  to  say.  What  is  his  liability  to 
others,  with  whom  he  has  made  contracts  beyond  the 
means  promised  to  him,  has  been  decided  by  the  court 
in  Paulding  v.  Cooper,  not  yet  reported.*  If  a  natural 
X)erson  may  put  such  a  limit  upon  delegated  power, 
there  is  no  reason  why  any  other  giver  of  power  may 
not  do  so. 

It  is  then  a  question  of  the  meaning  of  the  phrases 
used  in  giving  it.  When  we  turn  to  section  3  of  the 
act  of  May  14, 1875,  we  see  that  the  pith  of  it  is  to  con- 
fer authority  upon  the  two  cities  to  build  the  bridge, 
and  to  issue  their  bonds  to  raise  the  means  to  meet  the 
expense,  but  with  a  limit  upon  that  expense  which 
need  not  be  more  succinctly  or  more  plainly  expressed 
than  in  the  language  of  the  act,  ''provided,  however, 
that  the  whole  amount  to  be  paid  by  both  shall  not 
exceed  eight  million  of  dollars."  The  amount  which 
they  have  power  to  pay  must  be  the  amount  to  which 
they  may  go  in  expenditure,  and  the  amount  to  which 
they  may  go  in  expenditure  is  the  amount  which  the 

*  In  this  case  it  was  held  in  the  supreme  court  (10  Hwn^  20),  that 
plaintiffs  were  charged  with  the  duty  of  keeping  the  work  within  the 
limit  authorized  by  the  act,  and  whenever  a  contract  was  made  they 
were  charged  with  the  duty  of  keeping  the  amount  necessary  to  per- 
form it.  It  was  the  duty  of  the  commissioners  to  keep  inviolate  the 
appropriation,  hence  they  were  liable  personally  because  they  either 
contracted  in  excess  of  their  power,  or  contracted  with  funds,  and 
misappropriated  the  funds. 
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work  may  cost.    Though  the  plans  tnay  have  been 
made  bo  large  by  design,  or  ignorance,  or  tnistake,  as 
to  be  too  great  for  the  «am  authorized ;  that  does  not 
warrant  going  on,  when  the  limit  has  been  reached  to 
which  esipenditure  may  run.    The  work  must  stop, 
and  it  is  for  the  source  of  power  to  consider  what  shall 
then  be  done.    In  my  judgment,  when  the  legislatute 
had  passed  the  act  of  1875,  it,  for  the  time  being,  had 
done  with  the  matter.    The  bridge  was  not  a  State 
work,  like  the  Brie  canal  or  the  State  capitol,  which 
the  State  was  doing,  and  for  which  the  legislature  wad 
miaking  and  to  make  appropriations  from  time  to  time. 
It  was  a  local  municipal  work,  as  to  which  the  legisla- 
ture had  no  more  at  that  time  to  say  than  to  give  pe^ 
mission  to  do  it,  and  with  power  to  affix  conditions  to 
the  i)ermission.    So  that  the  considerations  which  are 
urged,  drawn  from  the  nature  of  a  public  work  involv- 
ing much  expenditure  and  much  time  to   do,  and 
needing  only  appropriations,  from  year  to  year,  of 
comparatively  limited  amount,  are  not  in  place  here. 
Those  considerations  are  appropriate  where  the  l^s- 
lature  is  the  one  agent  of  the  public,  whose  function  it 
is  to  direct  the  work  and  raise  the  means,  and  there 
are  other  agents  of  the  public,  whose  function  it  is  to 
devise  the  plan,  and  to  do  the  work  and  lay  out  the 
money.    But  here  are  two  corporate  entities^  with  no 
power  to  enter  upon  a  project  conceived  to  be  of 
municipal  utility,  who  came  as  petitionera  to  the  legis- 
lature, which  may  give  or  withhold,  and  may  affix 
conditions  and  limits.    The  legislature  gives  to  them 
power  to  build,  power  to  pay  out  for  the  building,  and 
power  to  raise  the  money  in  a  certain  way.    It  is  a 
single  grant  of  power  to  single  entities.    The  actors 
who  are  to  use  each  branch  of  the  power  are  the  same. 
In  using  each  branch  of  it,  they  can  go  no  further  than 
the  bounds  of  the  power  given,  and  that  bound  is  upon 
the  whole  power  and  upon  each  branch  of  it.    It  is 
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plain,  I  think,  that  the  two  cities  are.  in.  a  diSerenli 
position  from  that  above,  indicated  of  separate  agenjfca 
of  the  general  public.  Nor,  in  my  judgment,  is  the 
case  like  that  in  6  McLtaUy  supra.  There  a  county 
was  authorized  to  do  a  work,.  As  well  as  can  be 
gathered  from  the  opinion  in  the  case,  and  the  head* 
note  (for  there  is  no  statement  of  facts),  an  issue  of 
bonds  to  the  amount  of  $200,000  was  authorized  and 
no  other  means  of  payment  were  provided  for.  But 
there  were  no  words  of  restriction,  as  there  are  here*. 
It  was  held  that  the  specification  of  the  amount  to 
which,  bonds  were  to  be  issued  was  not  an  implied  Urn- 
itation  upon  the  cost  of  the  work.  One  argument 
raised  is  that  in  all  public  works,  either  by  Federal  or 
State  governments,  it  is  not  usual  to  appropriate,  when 
the  work  will  require  several  years  for  its  completion,, 
more  than  a  small  part  of  the  necessary  expenditure 
(at  once,  I  suppose,  is  to  be  understood),  as  any  other 
course,  esi)ecially  when  the  money  must  be  loaned, 
would  be  wasteful.  It  will  be  seen,  at  once,  that  this 
reasoning  does  not  apply  to  this  case.  For  here  it  ia 
expressly  said,  that  the  whole  amount  to  be  paid  shall 
not  exceed  $8,000,000. 

Besides,  the  wasteful  expenditure  ^' likely  to  arise 
bom  a  single  appropriation  in  gross,"  is  guardedr 
against  by  a  limit  upon  the  amount  which  shall  be^ 
^d  in  each  year,  to.wit:  $1,000,000  by  one  city  and 
^f000,000  by  the  other ;  and  by  the  provision  that  th» 
interest  on  all  bonds  issued  shall  be  counted  as  i)art  o£| 
the  gross  sum  of  $8,000,000.  Then  the  words  here, 
^'  the  whole  amount  to  be  paid  shall  not  exceed,"  is  a: 
lunit  on  what  may  be  paid,  put  upon  the  two  cities, 
and  no  other  person  or  body  is  to  build  and  to  pay,  is 
it  not  a  limit  upon  the  right  to  incur  a  liability  to  pay, 
which  is  the  same  as  a  limit  upon  what  the  work  may 
cost  i  TJmt  is  to  say,  it  is  a  prohibition  upon  doing 
n^ora  work  than  that  sum  will  pay  for ;  which  is  a. 
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limit  ux)on  actual  cost,  for  there  can  be  no  farther 
cost,  without  the  intervention  of  the  legislature  giving 
further  power  to  raise  and  pay  money. 

I  think,  too,  that  the  history  of  this  enterprise,  as 
shown  in  legislation,  indicates  forcibly  that  it  was  the 
purpose  of  the  legislature  to  set  up  a  limit  of  cost.  It 
was  started  as  a  private  enterprise,  doubtless  with  the 
notion,  at  first,  of  private  gain  therefrom.  The  amonnt 
of  the  capital  stock  is,  it  is  true,  not  the  limit  to  which 
a  corporation  may  go,  in  the  purchase  or  expenditure 
for  property.  Yet,  when  persons  ask  of  the  legisla- 
ture a  charter  for  a  purpose,  the  sum  at  which  they 
name  the  capital  is  an  indication  to  the  law-makers  of 
what  is  then  thought  to  be  enough,  to  set  the  corpo- 
ration going  and  making  profits.  The  corporation 
started  with  a  named  capital  of  $5,000,000,  but  with 
the  not  universal  power  to  increase.  The  project  looked 
do  feasible  and  so  fruitful,  at  that  sum,  that  though  the 
privilege  was  given  to  the  two  cities  of  taking  the  work 
from  the  private  corporators,  it  was  upon  conditions, 
that  the  property  should  be  paid  for  by  the  two  cities, 
at  cost,  and  at  premium  of  thirty-three  and  one-third 
per  cent,  in  addition,  and  that  the  bridge  be  made  free. 
The  cities  were  permitted  to  become  stockholders,  bat 
with  no  provision  for  a  voice  in  the  management.  That 
provision  was  made  two  years  after,  when,  as  we  may 
infer,  the  work  began  to  look  too  large  for  private 
means  ;  and  then  the  requirement  was  made  that  the 
bridge  be  built  by  June  1, 1874.  It  was  not  then  done ; 
but  on  the  fifth  of  that  month,  an  act  was  i>assed  to 
amend  the  original  act,  and  *'  to  provide  for  the  speedy 
construction  of  the  bridge  ;"  and  from  it  it  is  apparent 
that  need  was  felt  of  public  aid.  For  the  purpose  of 
completing  it  the  two  cities  were  authorized  to  sub- 
scribe $3,000,000,  in  proportions  named. 

The  use  of  this  phrase  "  for  the  purpose  of  complet- 
ing it,'*  connected  with  the  amount  named,  is  signifi- 
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eant.  Here  was  an  indication  of  the  legislative 
conception,  at  that  time,  of  what  money  was  needed  to 
complete  the  bridge,  and  of  the  snm  whilsh  the  legisla- 
ture would  permit  the  two  cities  .to  pay  therefor.  And 
as  further  indication  of  a  purpose  to  limit  the  amount, 
was  the  singular  provision  that  the  interest  of  the 
bonds  issued  under  the  act  should  form  part  of  the 
cost,  and  should  be  deducted  from  the  amount  of  pay- 
ment. I  can  but  reg^.rd  this  i)eculiar  provision  as 
significant  of  a  purpose  to  restrict  the  municipal  ex- 
penditure to  the  sum  named  and  expressly  warranted 
by  the  legislature. 

In  May  14,  1876,  came  the  act  immediately  before 
us,  when  the  purpose  of  building  the  bridge  by  private 
enterprise  seems  to  have  been  given  up  as  too  large  for 
private  hands,  and  the  legislature  was  asked  to  permit 
the  two  cities  to  become  the  only  builders  and  owners 
of  it. 

I  think  that  we  can  see,  from  its  previous  guarded 
action,  as  shown  in  the  statutes  passed,  that  the  legis- 
lature was  not  willing  to  put  the  cities  upon  a  work  of 
unrestricted  cost,  and  that  the  proviso  already  quoted 
is  charged  with  more  meaning  and  intensity,  from  the 
previous  legislative  action.  I  think,  too,  that  these  re- 
-pesLted  applications  to  the  legislature,  for  new  and 
varied  enactments,  made  it  plain  to  the  law-maker 
that  the  cost  of  the  work  would  be  liable  to  run  beyond 
first  expectation,  and  that,  for  the  safety  of  the  cities, 
there  should  be  set  up  a  bound,  beyond  which  expendi- 
ture and  liability  should  not  go,  without  renewed 
legislative  permission.  There  is  the  provision  above 
alluded  to,  and  related  in  this  act,  that  the  interest 
upon  all  bonds  issued  by  the  two  cities  should  be 
charged  as  part  of  the  construction,  and  be  withheld 
from  the  annual  payments.  If  the  purpose  was  to 
have  the  two  cities  build,  whatever  it  might  cost  to 
oury  out  the  plan,  or  if  the  purpose  was  to  have  the 
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bridge  built,  whatever  might  be  the  cost,  where  the 
good  or  saving  of  this  provision  t    Of  what  avail  to 
withhold  an  amount  equal  to  the  iniierest,  and  to  make^ 
it  part  of  the  cost,  unless  it  was  to.  keep  the- cost  from 
going  beyond  the  Mmit  of  $8,000,000,  the  amount  ot 
the  principal  sum  for  which  bonds  could  be  issued! 
If  the  cost  could  go  beyond  that  sum,  it  would  have  to 
be  made  up  in  principal  of  bonds,  or  by  taxation,  or 
other  way  of  raising  money.    Thia  provision  is  cor- 
tainly  significant  of  the  purpose  to  fix  a  limit  to  the 
cost  of  the  work.    There  may  have  been,  the  purpose 
also  to  compel  the  diligent  prosecution  of  the  work, 
and  the  speedy  raising  of  the  money  upon  the  bonds 
called  for  and  issued,  and.  the  prompt  disbursement  of 
it  in  the  work.    But  a  chief  design  would  seem  to  be 
that  the  cities  should  not  lay  out  upon  the  bridge  morff 
than  the  sum  named  as  the  limit  of  the  principal  of  the* 
bonds  they  might  issue  ;  and  as,  by  the  provisions  of 
this  act,  none  but  the  two  cities  could-  lay  out  money 
upon  it,  it  was  effectual  that  the  cost  of  the  bridgB- 
could  not  go  beyond  that  sum. 

It  is  said  tbat  the  legislature  provided  by  the  act 
that  the  bridge  should  be  a  public  work ;  and  shonld. 
be  constructed  by  the  two  cities,  for  the  accommoda- 
tion, convenience  and  safe  travel  o£  the  inhabitants  of 
the  district.  It  is  argued  thence,  that  the  chief  idea 
in  the  legislative  mind  was  the  finishing  of  the  work  in 
a  manner  safe  and  sufficient,  and  that  the  cost  of  doing 
it  was  a  minor  consideration. 

I  do  not  think  that  we  can  justly  say  that  Tbe^ 
constitution  enjoins  upon  the  legislature  that  it  shall 
restrict  in  cities  the  power  of  taxation,  contracting 
debts  and  loaning  their  credit.  {Const  ait.  8,  §  9). 
Can  we  properly  attribute  to  legislativB  action,  in  a- 
particular  case,  that  in  framing  a  statute  to. meet  it,  it 
lost  sight  of,  or  seeing,  was  careless  of  ita  general  con* 
stitutional  duty  t     For  my  part,  L  had' rather  come  to 
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the  interpretation  of  a  legislative  act  with  a  sense  of 
the  existence  of  this  constitutional  injunction,  and 
with  a  feeling  that  the  law-piaker  acted  in  the  presence 
of  it. 

Beside,  I  can  not  agree  that,  in  looking  at  a  law 
providing  for  work  that  will  cost  money,  to  be  raised 
finally  by  taxation,  it  is  the  proper  judicial  mood,  to 
assume  or  to  concede  that  the  legislature  was  not  pru- 
dent and  forecasting,  and  had  no  thought  of  the  burden 
it  was  about  to  lay  upon  the  people.  It  would  not  be 
wise  or  honest  for  it  so  to  do.  It  would  be  reckless 
and  improvident.  Hence,  when  words  of  restriction 
are  found  in  a  statute  authorizing  a  work,  costly  at  the 
best,  they  are  not  to  be  narrowed  in  their  reach,  by  the 
assumption  that  the  legislature  looked  only  at  the 
utility  of  the  work  when  done,  but  to  have  a  liberal 
and  broad  operation,  and  to  be  applied  to  all  parts  of 
the  act  which  may  fairly  fall  within  their  force,  upon 
the  other  assumption  that  the  legislature  will  not  care- 
lessly delegate  the  power  to  burden  the  people  with 
debt,  but  will,  as  prudent  agents,  count  the  cost. 

So  when  I  read  the  act,  by  which  it  is  declared  that 
the  bridge  is  to  be  constructed  in  the  manner  above 
indicated,  and  that  the  expense  thereof  shall  be  de- 
frayed by  the  two  cities,  and  I  find  it  further  declared, 
that /or  such  purpose  they  may  be  called  on  for  yearly 
payments,  but  that  the  whole  amount  shall  not  exceed 
$8,000,000,  I  am  unable  to  repel  the  conviction  that 
the  legislature  meant  that  the  two  cities  should  carry 
out  *'such  purpose"  by  the  expenditure  of  not  more 
than  that  sum :  and  that  the  amount  named  is  a  limit 
upon  **such  purpose,"  as  well  as  upon  the  liability  of 
the  two  cities  to  pay  for  "such  purpose.-'  I  think 
that  the  language  of  the  act,  in  its  restrictive  words, 
applies  to  all  that  goes  before  them  in  the  section  in 
which  they  occur,  and  that  "  expense  of  construction, 
&€.,"  is  as  well  limited  by  them  as  the  amount  to  be 
VOL.V.— «0 


466  ABBOTT'S    NEW   CASES. 

•  

People  €CB  rd.  Murphy  «.  Kelly. 

^^^^^M    M  _xw  m^^^^^^m    ^^    ^M    ■■  ■  ^^   ■■  ■  ■■     - -- -m ■ — I 1 ~ ^^^ 

paid  by  the  municipalities,  which  alone  can  lawfally 
constract  it.  The  purpose  is  to  construct  the  bridge ; 
for  that  purpose  the  two  cities  may  pay  a  fixed  sum, 
and  no  more.  As  no  one  else  may  ;)ay,  how  is  more  to 
be  paid  ;  and  if  no  more  can  be  paid,  how  can  the  work 
cost  more  1  It  can  not  cost  more,  until  the  legislature 
is  again  applied  to  and  again  gives  x>ower  to  raise  and 
exx)end  money.  It  is  said,  that  the  legislature  contem- 
plated a  finished  bridge.  So,  indeed,  it  did.  It  is 
argued  therefrom,  that  it  meant  not  to  fix  a  limit  to 
the  cost  of  finishing  it.  It  did  not  contemplate  an  un- 
finished bridge.  It  looked  for  a  finished  bridge,  at  the 
expenditure  of  the  sum  named,  otherwise  the  proviso 
of  limitation  was  useless.  When,  then,  it  gave  the 
power  to  the  two  cities  to  finish  it,  and  limited  the  ex- 
ercise of  that  power  with  an  expenditure  of  $8,000,000, 
did  it  not  contemplate  that  the  sum  would  finish  and 
must  finish  it  ?— especially  when  the  sum  is  named,  not 
in  the  manner  of  making  an  annual  or  recurring  ap- 
propriation, but  as  a  gross  sum  to  be  spread  over  years 
of  progress  in  the  work,  to  be  called  for  as  needed,  and 
so  that  waste  may  not  take  place  by  accumulation  of 
idle  funds,  and  from  interest  on  bonds.  The  legisla- 
ture never  contemplated  an  unfinished  bridge ;  and  yet 
this  will  be  the  result  with  the  law  as  it  now  stands. 
As  it  contemplated  a  finished  bridge,  and  forbid  further 
payment  to  that  end  than  the  sum  named,  it  contem- 
plated a  bridge  finished  with  that  sum. 

We  cannot  speculate  upon  the  future  action  of  the 
legislature.  It  may  or  may  not  provide  for  the  finish- 
ing the  bridge,  after  the  $8,000,000  are  expended. 
This  court  is  to  construe  the  legislative  action  only  as 
it  is.  That  action  will  produce  only  an  unfinished 
structure,  which  was  clearly  never  intended.  It  is  for 
the  legislature,  and  not  the  courts,  to  determine 
whether  a  more  expensive  structure  shall  be  made. 
From  the  language  of  the  act,  then,  and  from  the  intent 
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of  the  legislature,  as  gathered  from  the  saccessive  acts 
upon  this  subject,  I  am  of  the  opinion  that  it  was  the 
l^slative  purpose  to  Qx  a  limit  to  the  cost  of  the 
bridge. 

And  now  to  practically  apply  the  result  of  this  dis- 
cussion. 

It  is  conceded  that  the  contemplated  cost  of  the 
bridge  will  exceed,  by  a  considerable  sum,  the 
$8,000,000.  So  that,  if  the  defendant  pay  the  $1,000,000 
called  for,  his  principal,  the  city  of  New  York,  will 
not  have  a  completed  bridge.  And  if  the  views  above 
expressed  are  correct,  it  never  will  have,  until  the 
legislature  shall  be  again  applied  to,  and  shall  give 
permission  to  i>ay  more.  Is  it  not,  then,  the  duty  of 
all  concerned  to  stop  until  that  permission  be  obtained, 
if  it  may  be?  It  is  contingent  whether  it  will  be. 
While  contingent,  it  seems  the  part  of  financial  wis- 
dom to  put  no  more  money  into  a  work  which  may  be 
of  so  much  more  useless  cost.  Is  it  not,  then,  within 
the  bounds  of  a  just  and  proper  exercise  of  discretion 
for  the  defendant  to  refuse  to  issue  further  bonds  of 
his  municipal  principal  1  At  any  rate,  is  it  not  proper 
for  a  court  to  decline  to  issue  its  discretionary  writ  of 
mandamus  to  compel  him  to  do  that  which  is,  to  say 
the  least,  of  doubtful  expediency  t 

As  these  considerations  have  brought  me  to  the 
conclusion  that  the  mandamus  should  not  have  issued, 
I  am  for  a  reversal  of  the  order  of  the  general  term 
and  for  an  affirmance  of  that  of  the  special  term,  with- 
out passing  upon  the  other  serious  questions  presented 
by  the  appellant. 

Church,  Ch.  J.,  and  Miller,  J.,  concurred. 

Order  affirmed  with  costs. 

*  For  other  cases,  as  to  what  constitutes  a  wunty^  city,  Unon^  or 
viUafe  purpose,  see  City  Council  of  Montgomery  «.  Plank  Road  Co., 
81  Ala.  76;  Mobile  «.  Dargan,  45  Id.  810;  Douglas  v.  Placenrille,  IS 
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Col.  648;  People  «.  San  Francisco,  27  Id,  655;  Sweet  v.  Buffalo,  &c 
R.  R.  Co.,  18  Eun,  643;  Bristol  v.  Chicago,  SI  IH  605;  Johnson  «. 
County  of  Stark,  24  Id,  80;  Perkins  t>.  Lewis,  Id.  208;  Township  of 
Burlington  o.  Beasley,  94  rr.  i9.  (4  Otto)  810;  People  «.  Breslin,  80 IH 
423;  Burrett  v.  Brooks,  21  /moo,  144;  Bell  v,  Fonch,  21  /d  119; 
Godden  v.  Crump,  8  Leigh  (Va,)  155;  Ebuson,  appellant,  61  Me.  198; 
Peoples.  Salem,  20  Mieh.  452;  Chambers  «.  St.  Louis,  29  i^.  543; 
Skinner  v.  Hutton,  33  Id.  244;  Taylor  v.  Newbeme,  2  Joneg  y.  C.  E^, 
141;  Riley  v.  City  of  Rochester,  9  Jf.  Y.  (5  8eld.)  64;  rev'g  13  Bmi. 
821;  Philadelphia  v.  Commonwealth,  52  Pa.  St.  451;  Wheeler «. 
Philadelphia,  77  Id.  888;  Van  Hostrup  «.  Madison  City,  1  WaU.  391; 
Rogers  v.  Burlington,  8  /<2.  654 ;  ICitchell  v.  Burlington,  4  Id.  270; 
Larned  «.  Burlington,  Id.  275;  State  9.  Madison,  7  TTu.  688;  Foster 
0.  Kenosha,  12  Id.  616;  Hasbrouck  t.  City  of  Milwaukee,  18  Id.  87, 
44;  Miller  v.  Milwaukee,  14  Id.  642;  State  v.  Haben,  22  J^.  660;  At- 
tor.-Gen.  v.  £au  Chure,  87  Id.  400;  State  «.  Superrisors,  41  /i.  28; 
Hitchcock  «.  Galveston,  2  Wbode,  272. 

For  other  cases  of  esteeu  of  authority,  or  of  the  limit  of  cost  in  the 
execution  of  public  works,  see  Salem  Water  Co.  o.  City  of  Salem,  5 
Oreg.  29;  Baldwin  v.  City  of  Oswego,  1  Abb.  Ct.  App.  62;  9  Opinim 
Att.'Gen.  451;  Church  v.  Brown,  29  Barb.  885;  Kogues  «.  Douglas, 
7  Col.  65;  Eingsland  v.  Mayor,  &c.  of  N.  Y.,  6  Dafyy  448;  Peoples' 
Ferry  Co.  v.  Balch,  8  (rray  (Maes.)  303;  District  Attorney  e.  Connty 
Commissioners,  14  Id.  188;  People  v.  Northrup,  15  How.  Pr.  152; 
Latham  v.  Richards,  12  Hun,  860;  Jackson  County  v.  Hall,  68  lU. 
440;  Condit  v.  Board  of  Commissioners,  25  Ind.  422;  Burlington,  Ac. 
R  R.  Co.  V.  Boestler,  14  Iowa,  555 ;  Reichard  v.  Warren  Coanty,  81 
Id.  881;  McAuley  «.  Billenger,  20  Johns.  89;  Pipkin  «.  Robinson,  3 
Jb7k»  (IT.  C.)  152;  Portland,  &c.  R.  R.  Co.  «.  Hartford,  581^0.  38; 
Montague  Paper  Co.  v.  Burrows,  121  Mass.  88;  People  «r  rd.  Good* 
sell  V.  Post,  80  Jftk^.  858;  Monet  v.  Jones,  18  iftM.  (10  Bmod.  dM.) 
237;  County  of  St.  Louis  «.  Cleland,  4  Mo,  84;  Douglas  «.  Yiiginia 
City,  5  Nn.  147;  Virginia,  &c.  R,  R.  Co.  v.  Lyon  County,  6  /i.  68; 
People  V.  Fields,  58  JV.  F.  491 ;  Hogan-9.  Mayor,  &c.  of  N.  Y.,  68  Id. 
17;  Kensington  v.  Keith,  2  Pa.  St.  218;  Hague  v.  Philadelphia,  48 
Id.  527;  Penn.  Township  «.  Perry  County,  78  Id.  457;  Cass  t.  Pitte- 
burg,  &c.  R.  R.  Co.,  80  Id.  81;  United  States  v.  County  of  Clarlc,  96 
U.  S.  (6  Otto)  211;  Hitchcock  «.  Galreston,  1  Id,  841;  Torrey  *. 
Milbury,  21  Pick.  64. 
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[For  the  greater  convenience  of  the  reader,  all  the  decisions,  whether 
on  questions  of  practice  or  in  other  departments  of  the  law,  are  included 
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Attention  is  called  to  the  additional  title,  "  Code  of  Civil  Procedure," 
under  which  are  collected  cases  on  the  construction  of  its  sections,  or 
throwing  light  thereon  by  construction  of  corresponding  provisions  of 
the  former  Code.] 


ABATEMENT  AND  REVIVAL. 

When  action  does  not  abate  by 
death  of  defendant.  Johnson  v. 
Elwood,  15  Huriy  14. 

When  action  properly  revived 
against  executor  of  survivor  of 
original  defendants.  Scholey  «. 
Halsey,  72  N.  T.  578. 

As  to  lapse  of  time  defeating  ap- 
plication for  continuance  of  action 
at  law  in  the  name  of  representa- 
tive of  deceased  party.  SuttcMi  v. 
Wmy,  72  Jf.  T.  486. 

ACCOUNT. 

Supplemental  accounting  under 
decree,  how  conducted.  Madison 
Avenue  Baptist  Church  «.  Baptist 


Church,  in  Oliver  Street,  48  8up«^^ 
Ot.  (/.  db  8.)  161. 

ACCOUNT  STATED. 

What  constitutes,  and  its  effect. 
Wiley  V.  Brigham,  16  Eun,  106. 

ACTION. 

Action  for  accounting,  when  an 
action  at  law.  Williams  «.  Slote, 
70  Jf.  F.  601. 

Rights  of  parties  to  legal  action 
determined  as  existing  at  begin- 
ning of  action.  Wisner  v.  Ocum- 
paugh,  71  N:  T.  118. 

ADVERSE  POSSESSION. 
When  by  one  of  two  tenants  in 
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common.    Kathan  v.  Rockwell,  16 

BUfhy  90. 

Of  grantee  of  deed  in  fee,  his 
grantor  only  having  had  a  life 
estate  and  now  dead.  Christie  «. 
Page,  71  N.  T.  189. 

Adverse  possession  of  water 
lots,  New  York  City.  Towle  v. 
Remsen,  70  N,  Y.  803. 

The  statute  regarding  mortgages 
of  lands  claimed  adversely  (1  B. 
13.  739,  §  148),  relates  only  to 
mortgages  in  terms.  Towle  «. 
Remsen,  70  K  T.  303. 

Adverse  possession  must  be 
definite,  exclusive  and  notorious 
for  twenty  years  under  claim  of 
exclusive  title.  Robinson  v.  Eime, 
70  iT.  r.  147. 

ADVERTISEMENTS. 

Advertising  contracts,  by  news- 
paper union.  Clegg  «.  Aikens,  5 
Ahb,  New  Cob,  95. 

AFFIDAVIT. 

Affidavit  signed,  but  not  stat- 
ing who  deponent  was,  defective. 
People  ex  rel,  Eenyon  «.  Suther- 
land, 16  Hun,  192. 

Applicability  to  statutory  proofs 
in  foreclosure,  of  rule  in  the  con- 
struction of  written  instruments, 
as  to  certainty.  Mowry  v.  San- 
bom,  72  JV.  r.  634. 

ALIMONY. 

Under  what  uncontroverted  al- 
legations the  court  cannot  grant. 
ColUns  «.  Collins,  71  N.  T.  269* 

Gross  sum  in  lieu  of  alimony, 
when  allowed.  Smith  «.  Smith, 
40  Super,  Ct.  (J!  d  8.)  140. 

Proof  necessary  of  marriage,  in 
application   for  alimony  pendente 


lite.     Collins  v.  CoUins,  71  If.  T, 
269. 

AMENDMENT. 

What  allowed,  of  pleading  be- 
fore trial.  Tighe  «.  Pope,  16  Bm^ 
180. 

When  amendment  of  plesdings 
from  contract  to  tort,  &c.,  not  al- 
lowed at  trial.  Burch  o.  Spencer, 
16  EuHj  604. 

Amendment,  to  complaint  in 
foreclosure,  by  adding  clsim  for 
deficiency.  Bailey  o.  Lee,  14  .fltM, 
624. 

Judgment  cannot  be  amended 
as  to  merits,  on  motion.  McLean 
9.  Stewart,  14  Eun,  472. 

Defect  of  parties:  terms  of 
amendment.  Hand  «.  Buirows, 
16  Hun,  481. 

Limitation  of  right  to  amend 
under  the  Code  of  Procedure,  { 170. 
Reeder  v.  Sayre,  70  Ni  T.  180. 

Amendment  may  be  refused  by 
referee.  Wiley  «.  Brigham,  16 
Hun,  106. 

Amendment,  when  allowed  by 
adding  allegation  at  trial.  Kings- 
bury V.  Kirwin,  43  Super.  Ct.  {/. 
d  8.)  461. 

When  proceedings  of  courts  in 
reference  to  naturalization,  may  be 
amended.  Llatter  of  Christem,  43 
Super  Ct.  (J.  df  8.)  628. 

ANIMALS. 
Cruelty  to   animals,    requintes 
of    complaint    for.      Warner  t. 
Perry,  14  Bun,  S87. 

APPEAL. 
I.  AppsAiiS  IN  Gemsral. 
Order  denying  motion  to  make 
complaint  definite  and  certain  it 
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appealable.    Sprague  o.    Duntoii) 

14  Hun^  490. 

Ab  to  power  of  court  to  reyiew 
order  refusing  to  set  aside  verdict 
for  excessive  damages.  Hayes  «. 
.  Ball,  72  N.  T.  418. 

Order  denying  motion  for 
change  of  venue  appealable.  Mac- 
donald  o.  Macdonald,  14  Rwn^ 
496. 

When  finding  of  referee  conclu* 
sive.  Scattergood  «.  Wood,  14 
Hun,  269. 

When  unexcusable  laches  of  ap- 
pellant will  prevent.  McElwain 
«.  Erie  Ry.  Co.,  71  N.  Y.  600. 

When  motion  not  entertained  to 
reinstate,  for  failure  to  serve  pa- 
pers. Jones  «.  Anderson,  li  N.  T. 
599. 

Discretionary  order  not  appeala- 
ble. Ailing  f>.  Fahy,  70  JV.  F. 
571. 

Order  made  on  application  for 
discharge  of  insolvent  debtor  un- 
der art.  6,  tit.  1,  chap.  6,  part  2, 
J^.  8.,  not  appealable.  Matter  of 
Roberts,  70  If.   T,  5. 

Decision  as  to  discretionary  costs, 
not  reviewable.  Herrington  v. 
Robertson,  71  N.  T.  280. 

Substantial  right  under  f  849, 
Code  Pro.,  what  is.  Martin  v. 
Windsor  Hotel  Co.,  70  N.  T.  101. 

What  is  order  affecting  a  sub- 
stantial right.     Burchv.  Spencer, 

15  Hun,  504. 

Discretionary  order  for  costs, 
when  not  reversed.  Steere  v. 
Childs,  15  Hwfi,  511. 

Verdict  on  special  issues,  when 
not  reviewed  on  appeal.  Ward  v, 
Warren,  15  Hun,  600. 

Appealability  of  judgment  in 
action  to  foreclose,  where  the  only 


question  was  as  to  priority  of  the 
mortgage,  and  a  prior  judgment 
for  less  than  $500.  Petrie  v. 
Adams,  71  N.  T.  79. 

Right  to  review  by  certiorari 
and  appeal  may  co-exist.  People 
ex  rd.  Lowenbein  9.  Donohue,  15 
Hun,  418. 

Judgment,  when  presumed  to  be 
interlocutory  so  as  to  sustain  ap- 
peal. Cawley  o.  Costello,  15  Hun, 
808. 

No  appeal  from  order  by  party 
assenting  thereto.  People  «. 
Rochester,  &c.  R.  R.  Co.,  15  Hun^ 
188. 

Judgment  on  demurrer  appeal- 
able. Lacustrine  Fertilizer  Co.  v. 
Lake  Guano,  Sac,  Co.,  16  Hun,  484. 
Reversed  in  court  of  appeals,  16 
Hun,  V. 

Where  evidence  is  balanced, 
referee^s  finding  is  conclusive. 
Matter  of  Crosby,  16  Hun,  291. 

When  trial  court  might  properly 
have  nonsuited  plaintiff,  and  so  no 
reason  why  he  should  complain  of 
a  verdict  against  him.  Jaquiss  «. 
Hagner,  72  N.  T.  605. 

Appealability  of  judgment  under 
the  amendment  of  1874,  as  to 
amount  in  controversy.  Brown  «. 
Sigoumey,  72  N.  Y,  122. 

Time  of  appeal  limited  as  between 
defendants  by  service  of  notice  of 
judgment.  Morrison  v.  Morrison, 
16  Hun,  507. 

When  notice  of  appeal  suffi- 
ciently served,  upon  attorneys, 
though  not  they,  but  another, 
formally  appeared  as  such.  Chase 
V.  Bibbins,  71  H.  T.  592. 

Appeal  from  order,  on  what 
papers  heard.  Smith  v.  Smith,  48 
Super  Ct.  (J.  <fi  8.)  140. 
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Decree  on  final  accounting  of 
assignee  of  insolvent  debtor,  ho'w 
^pealed  from.  Matter  of  Beck- 
with,  15  Hun,  826. 

Appeal  from  decision  on  de- 
murrer, how  taken.  Miller  v. 
Sheldon,  15  Huny  220. 

Copy  of  judgment  to  limit  time 
for  appeal,  when  insufficient.  Rol- 
lins «.  Wood,  16  Hun^  586. 

Case  tried  at  special  term  on 
issues  tried  by  jury,  how  reviewed. 
Wallace  «.  American  Linen  Thread 
Co.,  16  Hun,  404. 

Appeal,  heard  only  on  papers 
printed.  McArthur  «.  Globe  Mut. 
Life  Ins.  Co.,  14  Hun^  848. 

Questions  of  fact  on  trial  by 
jury,  how  brought  up  for  review. 
Bostwick  0.  Barlow,  14  Huti,  177. 

When  appeal  held  to  have  been 
from  a  judgment  and  not  an  order. 
People  ex  rel.  Munday  «.  Fire  Com- 
missioners, 72  if.  T,  445. 

Undertaking  on  appeal,  deposit 
in  lieu  of,  when  to  be  withdrawn. 
Jordan  v.  Volkenning,  14  JStm, 
118. 

Parties  to  action  on  undertak- 
ing. Delancey  v.  Stearns,  14  ffur^ 
50. 

As  to  appeal  from  judgment  re- 
straining defendant,  affecting 
validity  or  effect  of  judgment 
pending  appeal.  Sixth  Ave.  R. 
R.  Co.  «.  Gilbert,  &c.  R.  R.  Co., 
71  N.  7.  480. 

Finding  of  fact  upon  conflicting 
evidence,  conclusive.  Hays  v.  Mil- 
ler, 70  Jf.  r.  112. 

Appeal  on  judgment  roll,  what 
questions  raised.  Church  «.  Ma- 
loy,  70  K  T,  63. 

Record  evidence,  assumed  on  the 
trial,  may  be  presented  on  appeal. 


Wines  v.  Mayor,  &c  of  New  Yoik| 
70  iV.  F.  613. 

Variance  cannot  be  raised.  Wil- 
liams V,  Slote,  70  N.  T.  601. 

Evidence  not  reviewed  in  the 
absence  of  findings  or  request  to 
find.  Moody  v.  Smith,  70^.  F.  598. 

How  affected  by  incidental 
rights  of  contribution.  Morgan  «• 
Smith,  70  N.  F.  537. 

What  reviewed  on  appeal  from 
order  refusing  new  trial.  Bnrch 
0.  Spencer,  15  Hun,  504. 

Judgment,  when  reversed  for 
admission  of  irrelevant  evidence. 
Havemeyer  «.  Havemeyer,  40  iStt- 
per.  Ot.  {J.  A  8.)  606. 

Objection  that  might  have  been 
obviated  below,  cannot  be  raised 
on  appeal.  Adams  «.  Greenwich 
Ins.  Co.,  70  If.  F.  166. 

Appeal  from  order  affecting  sub- 
stantial right:  what  reviewed. 
Hand  «.  Burrows,  15  JBtm,  481. 

Appeal  from  judgment  entered 
on  a  verdict)  evidence  not  re- 
viewed. Cheney  «.  N.  Y.  Central 
&c.  R.  R.  Co.,  16  Eun,  415. 

Harmless  error  disregarded. 
Dixon  c.  Rice,  16  Hun,  422. 

Appeal  from  judgment  raisei 
only  questions  of  law.  Drinkwster 
V,  Dinsmore,  16  Hun,  250. 

Availability  upon  appeal  of  de- 
fense not  set  up  below.  Dewey  t. 
Moyer,  72  N,  F.  70. 

Applicability  to  actions  ift 
equity  as  well  as  in  law,  of  the 
general  rule  that  the  findings  of  a 
court  or  referee  upon  the  facts  are 
conclusive.  Stilwell  v.  Mut  Life 
Ins.  Co.,  72  If,  F.  885. 

Appeal  fn>m  judgment  at  d^ 
cuit :  what  questions  raised.  Allea 
0.  Eighmie,  14  Hun^  559. 
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What  reviewed  on  appeal  from 
judgment  on  report  of  referee. 
Weyer  v.  Beach,  14  Hun,  231. 

When  evidence  given  on  trial, 
not  available  on  appeal,  for  want 
of  finding.  Mayer  v.  Mode,  14 
Hun,  155. 

Appeals  from  jndgment,  confined 
to  the  law.  Code  of  Pro.  {  348. 
Cowlefl  V,  Watson,  14  Hun,  41. 

Exception  to  manner  in  which 
party^s  own  propositions  are  pre- 
sented to  jury,  when  found  in  his 
favor,  not  available.  Cowles  v. 
Watson,  14  Eun,  41. 

As  to  considering  objection  to 
referee^s  decisions  upon  evidence 
to  which  no  exception  was  taken. 
Holden  o.  N.  Y.  &  Erie  Bank,  72 
if.  r.  286. 

Effect  of  surrender  of  possession 
under  judgment  therefor,  pending 
appeal.  Madison  Ave.  Baptist 
Church  V.  Baptist  Church  in  Oliver 
8t.  48  Super.  Ct.  (Jl  df  5.)  151. 

Judgment  not  reversed  for  harm- 
less error.  Cushman  «.  United 
Stotes  Life  Ins.  Co.,  70  if.  F.  72. 

Finding  necessary  to  support 
judgment,  presumed,  if  there  is 
any  evidence  to  support  it.  Hays 
t.  Miller,  70  if.  F.  112. 

Complaint,  when  dismissed  on 
ground  of  not  stating  facts  suffi- 
cient to  constitute  a  cause  of 
action,  upon  exception  and  appeal, 
will  be  treated  as  if  demurred  to. 
Sheridan  v.  Jackson,  72  I^.  F. 
170. 

Default  on  appeal,  when  opened. 
Matthews  «.  Arnold,  14  Eun^  376. 

Judgment,  when  not  reversed 
for  admission  of  improper  evidence. 
Lammond  v.  Volans,  14  Bun,  263. 

Who  may  move  to  dismiss  ap- 


peal. Struppman  «.  MuUer,  48 
Super.  Ct.  (J.  &  8,)  88. 

Appeal,  special  term  no  power 
to  dismiss.  Morrison  o.  Morrison, 
16  Hun,  607. 

Effect  of  judgment  when  referee 
refuses  to  find  a  material  fact,  and 
the  court  refuses  to  send  back  to 
him  for  a  finding.  Potter  o. 
Campbell,  71  if  F.  74. 

Joint  judgment,  cannot  be  af- 
firmed as  to  one,  and  reversed  as 
the  other  defendant.  Pollock  v. 
Webster,  16  Hun,  104. 

y.   To  THB  COUBT  OF  APPBALS. 

Appealability  of  order  of  general 
term,  vacating  an  order  to  show 
cause  upon  short  notice.  Sixth 
Ave.  R  R.  Co.  «.  Gilbert,  &c.  R. 
R.  Co.,  71  if  F.  480. 

Order  of  general  term,  when  ap- 
pealable. Harris  «.  Burdett,  43 
Super.  Ct.  (J.  <fi  8.)  67. 

To  court*  of  appeals,  what  requi- 
site to  authorize  where  judgment 
is  less  than  $500.  Bastable  v.  City 
of  Syracuse,  72  if   F.  64. 

When  appeal  from  order  and 
judgment  granting  new  trial,  does 
not  lie  to  court  of  appeals.  Wag- 
ner «.  Long  Island  R.  R.  Co.,  70 
if  F.  614. 

Discretionary  order  affecting  a 
substantial  right,  reviewable  at 
general  term,  not  in  court  of  ap- 
peals. Martin  t>,  Windsor  Hotel 
Co.,  70  if  F.  101. 

No  appeal  to  court  of  appeals,  if 
general  term  might  have  reversed 
on  question  of  fact.  Harris  v. 
Burdett,  48  Super.  Ct.  (J.  df  6.) 
57. 

Court  of  appeals  not  confined  to 
grounds  urged   at  general  term. 
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People  ex  rd,  Witherbee  «.  Super- 
yiflore  County  of  Essex,  70  i\r.  T, 
228. 

Facts  not  reviewed  in  court  of 
appeals,  when  judgment  on  rcf- 
eree^s  report  reversed  on  questions 
of  law  only.  Smith  v.  Pettee,  70 
K  T.  18. 

Failure  to  amend  by  statement, 
showing  plaintifis  continue  action 
as  survivors,  is  an  irregularity 
that  may  be  corrected  on  appeaL 
Reeder  c.  Sayrc,  70  N.  T.  180. 

Power  of  appellate  court  to  in- 
crease judgment  appealed  from. 
Kingsley  o.  City  of  Brooklyn,  5 
Ahb,  New  Cos.  1. 

Finding  reversed  if  no  evidence 
to  sustain  it.  People  ex  rel.  With- 
erbee  v.  Supervisors  County  of 
Essex,  70  N.  F.  228. 

Court  of  appeals  cannot  review 
findings  if  supported  by  any  evi- 
dence. Colman  «.  Crump,  70  If, 
T.  573. 

Court  of  appeals  will  not  re- 
verse a  judgment  for  harmless 
error.  Van  Valkenburgh  «.  Am. 
Popular  Life  Ins.  Co.,  70  N.  T. 
605. 

As  to  interference  by  this  court, 
where  the  amount  of  an  extra  al- 
lowance is,  by  inadvertence, 
slightly  in  excess  of  that  allowed 
by  the  Code,  how  properly  cor- 
rected. Kraushaur  «.  Meyer,  72 
K  T.  602. 

When  appellant  should  move  in 
supreme  court  to  have  proceedings 
vacated  and  remittitur  returned. 
Jones  V,  Anderson,  71  N.  F.  599. 

VI.  To  THB  General  Term. 

Appeal  to  general  term  from  dis- 
cretionary   special     term    order, 


when.      Sprague  «.   Dunton,  U 
Hun^  490. 

When  appeal  from  court  of  ses- 
sions to  the  supreme  court,  will 
Ue.  People  ex  rd.  Board  of 
Charities  v.  Davis,  15  Hun^  209. 

Proceedings  under  judgment  of 
general  term,  how  stayed.  Gray 
9.  Green,  14  Hun^  18. 

General  term  has  no  authority  to 
review  facts  after  trial  by  jmy. 
Van  Valkenburgh  «.  Am.  Popular 
life  Ins.  Co.,  70  N,  F.  605. 

When  not  error  for  general  tena 
to  make  such  an  order,  on  appeal 
from  special  term,  as  should  have 
been  made  by  the  latter.  Griffin 
f>,  Helmbold,  72  N,  F.  487. 

When  motion  for  reargnment 
denied.  Matter  of  Prospect  Park, 
&c.  R.  R.  Co.,  16  iJtm,  261. 

Vn.  Fboic  the  Couimr  Coubt  to 
THE  Supreke  Court. 

Effect  of  order  of  county  court 
under  the  drainage  act,  as  to  a 
substantial  right,  and  reviewability 
in  court  above.  Matter  of  Ryen, 
72  N.  F.  1. 

APPEARANCE. 

General  appearance  in  county 
courts,  confers  jurisdiction  of  pe^ 
son.     I>ake  o.  Miller,  15  JTun,  856. 

What  defects  of  jurisdiction  are 
waived  by.  Wheelock  «.  Lee,  5 
AVb,  New  Cog.  72. 

APPLICATION  OP  PAYMBNTa 

Application  of  payments  on 
note.  Merchants*  Bank  «.  Free- 
man, 15  jBtm,  850. 

APPORTIONMENT. 
When   made   of   inconxe  from 
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premises  bought  at  foreclosure 
sale.  Stimsou  v.  Arnold,  5  Alib. 
New  Cm,  377. 

APPROPRIATION. 

Limit  of  cost  and  limit  of  appro- 
priation. People  67  rd.  Murphy  «. 
Kelly,  5  AVb.  New  Cm.  888. 

ARBITRATION, 

Arbitration,  what  is  not.  Keep 
V.  Keep,  16  JJun,  141. 

Construction  of  submission. 
Ih. 

Arbitration,  favored  by  courts. 
Locke  «.  Filley,  14  Hun^  139. 

Agreement  of  married  women 
under  arbitration,  inyalid  if  she 
had  no  separate  estate.  Pollock  «. 
Webster,  16  Hun,  104. 

What  will  be  considered  a 
general  submission  of  all  contro- 
versies. Jones  9.  Wei  wood,  UN 
r.  208. 

ARBITRATORS. 

The  decision  required  where 
such  is  the  case.    Ih, 

ARREST. 

When  two  causes  of  action  are 
united  in  the  complaint,  one  bail- 
able and  the  other  not,  a  waiver 
of  right  to  arrest.  Madge  «.  Puig, 
71  N  r.  608. 

Grounds  for,  must  apply  to  en- 
tire claim.  Basset t  v,  Pitts,  15 
Hun,  464. 

Arrest,  may  be  had  for  injury  to 
real  property.  Welch  «.  Winter- 
bum,  14  Hun,  578. 

Partner,  when  not  liable  to 
arrest  for  fraud  of  copartner. 
Hitchcock  9.  Peterson,  14  Hun, 
889. 


Fiduciary  debt,  what  is.  Stand- 
ard Sugar  Refinery  v.  Dayton,  70 
N  F.  486. 

Agent,  when  not  liable  to  arrest 
for  withholding  moneys  of  his 
principal  Robbins  v.  Falconer, 
43  Buper.  Ct.  {J,  dk  8.)  368. 

What  facts  will  justify,  for  part- 
nership fraud.  Hitchcock  o.  Peter- 
son, 14  Hun,  889. 

Del  credere  factor,  when  liable  to 
arrest  for  failing  to  pay  over 
moneys.  Wallace  «.  Castle,  14 
Hun,  106. 

What  complaint  should  contain, 
where  order  of  arrest  is  obtained. 
Code  Civ.  Pro.  §§  549,  550  and  558; 
Sloane  «.  Livermore,  14  Hun,  29. 

Facts  authorizing,  need  not  be 
set  forth  in  complaint.  Taylor  o. 
Faas,  14  Hun,  166. 

Complaint,  when  justifies  arrest. 
Robbins  v.  Falconer,  43  Super,  Ct. 
{J,  db  8.)  363.  ^^ 

Order  of  arrest,  affiaavit,  what 
sufficient.  Bassett  v.  Pitts,  15 
Hun,  464. 

Arrest  in  replevin  suit,  form  of 
undertaking.  Cook  «.  Horwitz,  14 
Hun,  542. 

What  is  not  a  conclusive  answer 
to  an  application  imder  section  188 
for  a  discharge  from  imprisonment. 
N.  Y.  Guaranty,  &c.  Co.  of  New 
York  t>.  Rogers,  71  N  Y,  377. 

When  prisoner  not  discharged 
under  the  "fourteen  day"  act. 
Matter  of  Fitzgerald,  6  Abb.  New 
Cos,  357. 

ASSAULT  AND  BATTERY. 


Anger  not  a  necessary  element  in 
assault  and  bat^ry.     Johnson  v. 
IMcConnell,  15  Hun,  293. 
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ASSIGNMENT. 

Effect  of  assignment  pending 
proceedings  to  enforce,  judgment 
against  party  not  served.  Code  of 
Procedure,  {  875;  Merchants'  Ex- 
change Nat.  Bank  o.  Waitzfelder, 
14  Hun,  47. 

Purchaser  of  chattel,  right  to  re- 
cover value  from  assignee  of  ven- 
dor. Weissenstein  «.  Elias,  14 
Hun,  688. 

Rights  of,  where  the  assignment 
has  been  made  in  blank,  by  a  mar- 
ried woman  under  coercion  of  her 
husband,  of  policies  of  insurance 
upon  his  life.  Barry  v.  Brune,  71 
N.  T,  261. 

As  to  right  of  party  to  give  in- 
terest in  chose  in  action  before 
judgment,  when  in  its  nature  it  is 
not  assignable.  Coughlin  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  71  K  F. 
443. 

Usurious  security  cannot  be  the 
subject  of  sale.  Tiedemann  «. 
'Ackerman,  16  Hun,  807. 

Assignment  of  claim  of  insolv- 
ent corporation,  when  invalid. 
Cheever  «.  Gilbert  Elevated  Ry. 
Co.,  48  Buper.  Ct.  {J,  db  S.)  478. 

Right  of  re-entry  for  breach  of 
condition  subsequent,  not  assign- 
able. Towle  V.  Remsen,  70  K,  F. 
808. 

When  acquiescence  of  parties  to 
instrument,  containing  recitals  of  a 
trust  in  a  will,  will  preclude  them 
from  adopting  another  construc- 
tion. Reid  V,  Sprague,  72  If,  F. 
467. 

Contract  to  assign  mortgage, 
when  interpreted  to  include  bond. 
Poster  «.  Van  Reed,  70  IT,  F.  19. 

When  order  to  pay  money  not 


an  equitable  asdgnment.    Brill «. 
Russell,  16  Hun,  289. 

How  check  must  be  drawn  to 
have  the  effect  of  an  equitable  as- 
signment. Attorney-General  f. 
Continental  Life  Ins.  Co.,  71  iT.  F. 
826. 

Cause  of  action  for  fraud  assign- 
able.  Getty  «.  Devlin,  70  if.  F.  604. 

Cause  of  action  on  contract  void 
under  statute  of  frauds,  assignable. 
Rosepaugh  v,  Yredenbuigh,  16 
Hun,  60. 

ASSIGNMENTS  FOR  BENEFIT 
OP  CREDITORS. 

History  of  the  law  as  to.  Lnd- 
ington's  Petition,  6  ASb.  New  Cok 
807. 

When  assignee  estopped  from 
denying  assignment  for  benefit  of 
creditors.  Matter  of  Famum,  14 
Hun,  169. 

General  assignment,  when  de- 
livery not  necessary.  Mmnperv. 
Rushmore,  14  Hun,  591. 

Effect  of  failure  of  assignee  to 
file  schedules.  Matter  of  Leahy,  5 
Al^.  New  Cos.  834,  noU, 

Effect  of  fulure  of  assignee  to 
file  bond.  Ludington^s  Petition, 
6  AVb.  N«JD  Cos.  807  ;  Matter  of 
Parker,  Id.  884. 

Composition  between  assignor 
and  creditors.  Matter  of  HorsM, 
6  Ahb,  New  Cos,  289;  Ludington'k 
Petition,  Id.  808. 

Form  of  application  by  assignee 
to  compromise  a  claim.  Note  on 
Trustees'  Compromises,  6  JJtib.  Nm 
Cos.  846,  862. 

Notice  by  assignee  to  crediton 
of  application  for  leave  to  compro- 
mise claim.  Matter  of  Toongs^  6 
ASib.  New  Ca%.  846. 
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£ff^  of  assignee's  compromis- 
ing claim  without  notice  to  credit- 
ors. Note  on  Trustees'  Compro- 
mises, 5  AVb.  New  Cm,  846,  853. 

Power  of  courts  of  equity  to  ad- 
vise and  direct,  as  to  compromises 
by  assignee.  Note  on  Trustees' 
Compromises,  5  AVb,  New  Ca»,  846. 

Reference  to  determine  whether 
assignee  may  compromise  claim. 
Matter  of  Toungs,  5  AJ^,  New  C<u, 
846. 

Necessity  of  an  accotmting  by 
assignee,  before  a  discharge  pro 
tanto,  where  there  has  been  a  com- 
position and  a  release  by  part  of 
the  creditors.  Matter  of  Dryer,  5 
Abb,  New  Cos,  808,  Tiote, 

Necessity  of  accounting  by  as- 
signee before  discharge,  even  when 
there  has  been  a  composition,  un- 
less distinctly  waived  by  creditors. 
Matter  of  Horsfall,  6  Abb,  New  Cos, 
289. 

Necessity  of  assignee,  giving  no- 
tice of  accounting  to  all  creditors. 
Matter  of  Cottlow,  5  AJbb,  New  Cm, 
801,  note;  Matter  of  Lewenthal,  Id, 
804,  note. 

No  discharge  of  assignee  with- 
out advertising  for  claims  and  an 
accounting.  Matter  of  Groencke, 
6  Abb,  New  Can,  298,  note;  Matter 
of  Yeager,  Id,  802,  note. 

Effect  of  neglect  of  assignee  to 
advertise  for  claims.  Luduigton's 
Petition,  5  Abb,  New  Cm,  807. 

Necessity  of  advertisement  for 
claims,  where  assignee  seeks  relief 
by  reason  of  a  compromise  between 
the  assignor  and  creditors.  Matter 
of  Lewenthal,  5  Abb,  New  Cos.  804, 
note. 

Liability  of  assignee  to  account 
to  creditor  not  joining  in  composi- 


tion.   Ludington's     Petition,      5 
Abb.  New  Ca$,  807. 

Liability  of  assignee  to  account 
although  no  bond  and  no  schedule 
has  been  filed,  and  no  designation 
of  creditors  made  in  the  assign- 
ment, and  the  assignment  may 
have  been  regarded  as  inchoate  and 
incomplete.  Ludington's  Petition, 
5  Abb.  New  Cos.  807. 

When  assignee  not  discharged 
nor  permitted  to  re-assign  to  as- 
signor, on  his  own  motion.  Matter 
of  Parker,  6  Abb,  New  Cos, 
384. 

Who  may  compel  accounting  by 
assignee  for  benefit  of  creditors. 
Matter  of  Famum,  14  Eun,  159. 

Accounting  by  assignee;  juris- 
diction of  county  court  concurrent 
with  supreme  court.  Converseville 
Co.  V,  Chambersburg  Co.,  14  Hun^ 
609. 

Si|preme  court  has  no  original 
jmisdiction  over  insolvent  assign- 
ments by  petition.  Nicholas  v, 
Claggett,  15  Bun,  817. 

When  payments  to  counsel  by 
assignee  are  made  upon  his  own 
responsibility.  Matter  of  Thomas, 
5  Abb,  New  Cos.  854. 

When  allowances  to  counsel  of 
assignee  granted.  Matter  of 
Thomas,  6  Ahb,  New  Cos,  854; 
Matter  of  Toungs,  Id,  855, 710^. 

When  no  allowance  to  counsel 
of  assignee  will  be  granted.  Mat- 
ter of  Weinhaus,  6  Abb,  New  Cm, 
355. 

Allowances  to  assignee  for  coun- 
sel fees,  when  assignment  has  been 
set  aside.  Havemeyer  v,  Loeb,  5 
Abb,  New  Cm.  888. 

Confirmation  of  report  of  referee 
on  final  accounting  of  assignee  on 
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eonsent  of  creditors.      Matter   of 
Weinhaus,  5  Abb.  New  Cos.  855. 

Release  of  sureties  of  assignee. 
Matter  of  Horsfall,  5  Abb.  New 
Cos.  280. 

ASSOCIATIONS. 

Chattel  mortgage  by  associatioD, 
president  may  be  authorized  to 
execute.  Nelson  o.  Drake,  14 
Hun,  465. 

ATTACHMENT. 

Effect  of  bankruptcy  upon  lia- 
bility of  party  for  acts  of  officer 
making.  Hall  «.  Waterbury,  6 
Abb.  New  Cm.  874. 

When  plaintiff  may  use  addi- 
tional affidavits  on  *  motion  to 
vacate  attachment.  Ives  «.  Hol- 
den,  14  Hun^  402. 

Summons  must  be  served  within 
thirty  days  after  issue  of  attach- 
ment. Kelly  V.  Countryman,  15 
Hun^  97. 

Right  to  additional  security  on 
attachment.  Dusseldorf  «.  Red- 
lich,  16  Hun,  624. 

Who  may  take  advantage  of  ir- 
regularity in.  Jacobs  v.  Hogan,  15 
Bun,  197. 

Presumed  properly  granted. 
Dinan  v.  AUen,  16  HnUy  407. 

Preference  to  creditor,  not 
fraudulent.  Horton  v.  Fancher, 
14  Hun,  172. 

Property  of  non-resident  national 
banks  not  subject  to,  until  after 
judgment.  Rhoner  «.  First  Nat. 
Bank,  14  Hun,  126. 

What  papers  may  be  read  on 
motion  by  lienor  to  discharge 
attachment.  Steuben  Co.  Bank  «. 
Alberger,   14  Hun,  879;  rev'd  in 


Ct.  of  App.  15  Hun,  vL ;  66  Bm. 
iV.  845. 

Priority  as  to  general  assign* 
ment.  Mumper  «.  Rushmore,  14 
Hun,  591. 

ATTORNEY  AND  CLIENT. 

What  constitutes  deceit  by 
attorney.  Loof  f>.  Lawton,  14 
Hun,  588. 

Statements  of  counsel  in  snm- 
ming  up,  not  admissions  of  client. 
Adee  9.  Howe,  15  Hun,  20. 

Notice  to  appoint  attorney  in 
place  of  one  deceased,  must  be 
served  on  all  parties.  Hickox  f . 
Hickox,  15  Hun,  875. 

Attorney  has  no  power  to  take 
supplementary  proceedings  after 
client^s  death.  Amore  «.  Lamothe, 
5  Abb.  New  Ca%.  146. 

Attorneys,  when  not  liable  for 
expenses  of  preparing  for  triid. 
Covell  n.  Hart,  14  Hun,  252. 

Lien  of  attorney,  only  after  judg- 
ment. Quincey  «.  Francis,  5  A^. 
New  C<u.  286. 

Attorney's  lien  for  costs,  when 
protected.  Davidson  v.  Alfaro,  16 
Hun,  858. 

Attorney,  equitable  assignee  of 
judgment  to  amount  of  his  costs 
and  agreed  compensation.  Wright 
f>.  Wright,  70  N.  T.  98. 

Attorney's  lien  not  binding  on 
party  without  notice.  Wright  v. 
Wright,  70  N.  T.  98. 

Attorney's  lien  for  costs  does  not 
prevent  settlement  by  parties,  in 
the  absence  of  ageement  to  the 
contrary,  or  refusal  to  pay. 
Wright  tJ.  Wright,  70  N.  T.  96. 

Interest  of  attorney  may  be  ig- 
nored by  client  in  settling  canse  of 
action  begun,  and  not  assignable. 
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though  an  agreement  with  attorney 
had  been  made.  Coughlin  «.  N. 
Y.  Central,  &c.  R.  R.  Co.,  71  N. 
T.  443. 

Right  to  stipulate  with  cUent 
for  compensation.  Coughlin  v.  N. 
Y.  Central,  &c.  R.  R.  Co.,  71  N. 
F.  443. 

AUCTION. 

When  auctioneer  appointed  by 
court,  the  agent  of  the  sheriff. 
Griffin  V,  Hehnbold,  72  JV;  T.  487. 

Applicability  to  state  proposals, 
of  rule  condemning  combinations 
to  prevent  bidding  at  auction  sales. 
People  V.  Stephens,  71  N.  T.  537. 

Maintainability  of  action  by  pur- 
chaser at,  against  either  vendor  or 
auctioneer,  for  deposit  of  money 
paid  by  him,  on  failure  of  vendor 
to  convey  a  perfect  title.  Cockroft 
V.  MuUen,  71  JV.   T,  867. 

AWARD. 

Award  of  arbitrators,  when  not 
set  aside.  Locke  «•  Filley,  14 
Sun,  139. 

When  award  will  not  be  set 
aside,  when  matters  are  not  in- 
cluded which  were  not  brought  to 
their  attention.  Jones  v.  Wel- 
wood,  71  N,  F.  208. 

When  partial  award  sustained. 
Jones  t>.  Welwood,  71  JV.  F.  208. 

Award  must  be  definite  and  cer- 
tain. Fallon  «.  Eellehar,  16  Hun, 
266. 

BAIL. 

Who  may  bail  prisoner  held  xm- 
der  indictment.  People  «.  Clews, 
14  jBtin,  90. 

When  bail  allowed  after  trial 
and   conviction.     People  ex  rd. 


Phelps  V.  Court  of  Oyer  &  Ter- 
miner, 14  EuHy  21. 

When  bail  not  allowed,  pending 
certiorari.  People  ex  rd.  Phelps  «. 
Court  of  Oyer  &  Terminer,  14  Himj 
21. 

BANKING. 

Liability  of  bank  for  negligence 
of  its  agent.  Indig  v.  Nat.  City 
Bank,  16  Bun,  200. 

When  bank  chargeable  with  the 
knowledge  of  its  agent,  in  making 
transfers,  whether  acquired  by  him 
as  agent,  executor,  or  individual, 
and  responsible  for  the  fraud 
thereby,  and  to  what  extent. 
Holden  v.  N.  Y.  &  Erie  Bank,  72 
y.  F.  286. 

When  bank  as  wrong  doer 
chargeable  with  interest,  on  deposit 
received  by  it  from  its  agent,  and 
for  costs.  Holden  v,  N.  Y.  &  Erie 
Bank,  72  JVl  F.  286. 

Collecting  agent,  when  draft  re- 
ceived in  payment  must  be  pre- 
sented. First  Nat.  Bank  v.  Fourth 
Nat.  Bank,  16  Hun,  832. 

EfiEect  of  corporate  change  upon 
contracts.  City  Nat.  Bank  «. 
Phelps,  16  Eun,  158. 

How  far  banks  are  prohibited 
from  taking  mortgage  of  real  es- 
tate. Crocker  v.  Whitney,  71  JV. 
F.  161. 

BANKRUPTCY. 

Conflict  between  federal  system 
of,  and  State  insolvent  laws.  Mat- 
ter of  Fitzgerald,  5  Abb.  New  Cat, 
367. 

Effect  of  amendment  of  1874  to 
bankrupt  act,  upon  jurisdiction  of 
State  court.  Eidder  v.  Horrobin, 
72  N.  F.  159. 
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Assignment  under  bankrupt  act, 
supersedes  assignment  under  New 
York  insolvent  act  Maas  v. 
O'Brien,  14  Hun,  95. 

Ateignee  in,  not  trustee  of  debt- 
or's estate  within  meaning  of  N.  T. 
Rev.  Stats.  Hall  «.  Waterbury,  5 
Alh,  New  Cm.  856. 

When  assignee  in,  not  personally 
liable,  and  not  obliged  to  give  se- 
curity for  costs.  Hall  «.  Water- 
buiy,  6  Ahb.  New  Ca»,  856. 

EfEect  of,  upon  an  attachment. 
Hall  V,  Waterbury,  5  AVb.  New  Cm, 
874. 

As  to  suit  by  assignee  in  bank- 
ruptcy to  collect  a  debt  due  the 
bankrupt,  not  being  a  proceeding  in 
bankruptcy  within  the  meaning  of 
U.  S.  Revised  Statutes.  Kidder  «. 
Horrobin,  72  N,  T.  159. 

As  to  discharge  of  judgment 
debtor  pending  an  appeal  releasing 
sureties  to  an  undertaking.  Knapp 
V.  Anderson,  71  N,  F.  466. 

Assignee  in  bankruptcy  may 
bring  creditors'  action,  before  judg- 
ment. Southard  v.  Pinckney,  5 
Al>b,  New  Cm,  184. 

When  assignee  in  bankruptcy 
may  sue  in  State  court.  Wheelock 
«.  Lee,  5  Ahb.  New  Cm.  72 ;  South- 
ard V.  Pinckney,  Id.  184. 

Who  may  begin  action  where 
assignee  in  bankruptcy  refuses  or 
neglects  to  sue  for  property  fraudu- 
lently transferred  by  bankrupt. 
Dewey  v.  Moyer,  72  N  F.  70. 

Bankrupt's  discharge,  applies  to 
debts  due  the  State.  Matter  of 
Brandreth,  14  Hun^  585. 

When  an  imprisoned  bankrupt 
cannot  be  discharged  under  the 
** fourteen  day"  act.  Matter  of 
Fitzgerald,  5  Ahb.  New  Cm,  857. 


Bankrupt's  discbarge:  ignonace 
unavailing  as  excuse  for  not  oppos- 
ing. Poillon  «.  Lawrence,  43 
Super.  Ct.  (J.  d  8.)  885. 

BASTARDY. 

Who  must  make  application  for 
order  of  filiation.  People  ex  rei 
Board  of  Charities  «.  Davis,  15 
Hun,  209. 

BETTINQ  AND  GAMmO. 

What  agreement  not,  per  ae,  a 
gaming  contract.  Story  «.  Salo- 
mon, 71  N.  F.  420. 

What  is  a  wager  contract.  Bige- 
low  9.  Benedict,  70  N.  Y.  202. 

BHiLS  OF  LADING. 

Consignee  adopting  it,  bound  by 
its  terms.  Putnam  «.  Fumam,  71 
N.  F.  590. 

When  oral  agreement  not  nipped 
in  bill  of  lading.  Shift  v.  N.  7. 
Central,  &c  R.  R.  Co.,  16  An, 
278. 

As  to  binding  force  of  a  bill  of 
lading  upon  a  shipper,  accepting 
it  without  objection,  and  before 
the  goods  are  shipped.  Gernuuua 
Fire  Ins.  Co.  «.  Memphis,  ^  R. 
R.  Co.,  72  N,  Y.  90. 

Bill  of  lading,  exempting  from 
liability  for  theft  on  land  or  afloat, 
barratry  of  master  or  marinas, 
does  not  include  purser.    Spinette 

0.  Atlas  Steamship  Co.,  14  Ahs 
100. 

BILLS,  NOTES,  AND  CHECKS. 

1.  Natubb    and    RBqUnZTES  IS 

Gekbbal. 

Validity  of  check  when  given  to 
carry  out  agreement  made  in  oon- 
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trayentioii  of  bankrupt  act.  Cow- 
ing V.  Altman,  71  N.  T.  435. 

Faflnio  of  consideration,  no  de- 
fense as  against  indorser.  Forest- 
ville  Baptist  Soc  «,  Famham,  15 
Httr^  881. 

Promise  to  accept  bill  of  ex- 
change, what  sufficient.  Louisiana 
Nat.  Bank  v.  Schuchardt,  15  EuUy 
405. 

Promissory  note,  what  sufficient 
consideration.  Holliday«.  Lewis, 
14  Buny  478. 

Draft,  when  it  imports  consider- 
ation.  Hook  V.  Pratt,  14  HunjdM, 

Commercial  paper  made  for  sale, 
when  valid.  People's  Bank  v. 
Bogart,  16  Hun,  270. 

Conflict  between  date  and  deliv- 
ery of  check.  Cowing  «.  Altman, 
71  if.  F.  485. 

Promissory  note,  what  sufficient 
delivery.  HoUiday  t>.  Lewis,  14 
ITun,  478. 

Effect  of  promise  made  by  in- 
dorser after  maturity.  Britt  v. 
Lawson,  15  ffuny  123. 

Check  avoided  by  statute  of  lim- 
itations, want  of  funds  immaterial. 
Brust «.  Barrett,  16  Huny  409. 

When  it  is  no  defense  to  notes 
made  payable  absolutely  at  a  time 
specified,  and  not  dependent  upon 
any  condition,  that  conditions  pre- 
cedent to  their  payment  mutually 
agreed  upon  were  not  fulfilled. 
Bruce  «.  Carter,  72  If.  T,  617. 

A  check  payable  at  a  future  dAy 
confers  no  title  to  the  fund  upon 
payee.  Curry  v.  Powers,  70  Jf.  T. 
212. 

Obligation  of  drawee  of  draft  on 
particular  fund.  Ballou  v.  Boland, 
14  i9tf/H  855. 

When  note  given  to  one  com* 
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pounding  creditor  in  fraud  of 
others,  void  as  against  fraudulent 
maker.  WUliams  v.  Schreiber,  14 
Huny  38. 

Title  to  promissory  note  in  hands 
of  indorsee,  when  impeachable  by 
debtor.  Tarwell  v.  Hibner^  15 
Hun,  280. 

Bill  of  exchange,  when  presump- 
tion of  ownership  from  possession 
rebutted.  Bell  «.  Tilden,  16  Eun, 
346. 

Title  to  promissory  note,  how 
disproved.  Lockwood  v.  Under- 
wood, 16  Bun,  592. 

What  facts  sufficient  to  charge 
acceptor  of  draft,  imder  the  stat- 
ute. Merchants^  Bank  v,  Griswold, 
72  N.  r.  472. 

n.  Transfebs  of  Bills,  Notes, 
AND  Checks. 

Post-dated  check,  when  valid  in 
hands  of  holder.  Mayer  v.  Mode, 
14  Hun,  155. 

Defenses  against  assignee  of  non- 
negotiable  note.  Maule  v.  Craw- 
ford, 14  Bun,  198. 

Right  of  accommodation  indorser 
to  pay  and  take  assignment  of 
judgment  against  maker.  Marsh 
i;.  Benedict,  14  Bun,  317. 

When  accommodation  indorser 
allowed  costs  and  expenses  in- 
curred in  suit,  to  collect  notes  out 
of  estate  of  insolvent  maker. 
Thompson  v.  Taylor,  72  2i.  Y, 
82. 

Party  in  possession  of  promissory 
note  payable  to  bearer  may  receive 
payment.  Merritt «.  Cole,  14j5un, 
824. 

Lidorser  warrants  maker  compe- 
tent. Archer  v.  Shea,  14  Bun^ 
498. 
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IndoTser  for  aocommodatioii, 
when  no  defense.  Archer  «»  Shea, 
14  Hun,  498. 

When  accommodation  indorser  of 
promissory  note,  liable.  Haviland 
«.  Haviland,  14  Bun,  627. 

As  to  right  of  accommodation 
indorser  to  require  the  bank  dis- 
counting them  first  to  resort  to 
mortgage  held  as  collateral.  First 
Kat.  Bank  of  BufEalo  «.  Wood,  71 
JV.  r.  405. 

As  to  implied  warranty  only  of 
title  and  genuineness,  in  transfer 
of  note  without  indorsement. 
Littauer  «.  Goldman,  72  N.  T.  606. 

Its  negotiability  not  affected  by 
the  fact  that  on  its  back  there  was 
a  receipt,  nor  a  lien  created. 
Attorney-Gkneral  «.  Continental 
Life  Ins.  Co.,  71  N.  T,  825. 

Indorser,  when  discharged  by 
acts  of  indorsee.  Qermania  Bank 
«.  Frost,  43  Swper.  Ot.  (/.  d  8,) 
117. 

IV.  Notice  OF  Protest. 

Construction  of  notice  of  pro- 
test. Borst  «.  Winckel,  14  J3un, 
188. 

Meaning  of  '*  mailed."  Kat. 
Butchers,  &c.  Bank  «.  De  Groot,  48 
£fupar.  Ct.  (J.  &  8.)  841. 

Demand,  how  made,  of  joint  and 
aereral  promissory  note.  Britt  o. 
Lawson,  15  Htm^  128. 

YL  Bights  of  Holder  in  Good 
Faith  and  fob  Value. 

Negotiable  bonds  containing 
proper  recitals,  valid  in  hands  of 
hma  fide  purchaser.  Dodge  v. 
Platte,  16  Hun,  285. 

Who  are  bona  fide  purchasers  of 
negotisble  securities.     Hennequin 


V.  Butterfield,  48  Buper.  CL  (/.  4 
8.)  411. 

B(ma  fide  holder,  who  is,  of 
promissory  note.  Potts  «.  Mayer, 
48  Buper.  Ct.  (/.  df  8)  544; 
Nickerson  9.  Ruger,  48  Super.  OL 
(J.  A  8.)  258;  Nat  Bank  of 
Gloversville  «.  Wells,  15  Btm,  51. 

Who  not  bona  fide  holder  alter 
death  of  payee.    Taylor  c.  Suiget, 

14  Hun,  116. 

Promissoiy  note:  defenses 
against  person  not  bonafideholdm. 
Buhiman  «.  Baylis,  14  Am,  60& 

Promissory  note,  btma  fidet,  bi]> 
den  of  proof.  Carr  «.  Mayor,  Ac, 
of  New  York,  48  i9i^Mr.  CL  (/.  S 
8,)  158. 

Promissoiy  note,  diversion  from 
purpose,  when  no  defense.  Nat 
Bank  of  Gloversville  «.  Wellsi  15 
Hun,  51. 

Vn.  What  Dealings  with  Pbht- 

cipal  will  dlbchabob 

Indobseb. 

Indorser  not  assenting  to  exten- 
sion of  time  to  maker  disduiged. 
Pomeroy  «.  Tanner,  10  N.  7.  547. 

Extension  of  time:  use  of  re- 
newal note.  Pomeroy  «.  Tuner, 
70  N.  T.  547. 

Note  overdue,  when  indoner 
released.    Eisenlord  o.  DUlenback, 

15  Hun,  28. 

Indorser  on  promissory  note 
freed  from  Hability  by  laches  of 
holder.  Boss  «.  Hurd,  71  N,  7. 
14. 

As  to  indorser,  who  has  been 
discharged  from  liability  by  tlie 
laches  of  the  holder,  being  stiQ 
liable  where  ho  unequivocally  ss- 
serts  that  he  should  be.  Boss  t. 
Hurd,  71  JSr.  T.  14. 
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X.  Lost  Pafeb. 

Lost  note,  action  upon,  plaintiff 
must  join  in  bond :  seal  necessary. 
Howe  Machine  Co.  «.  Avery,  16 
Hun,  655. 

BOUNDARIEa 

Settlement  of  boundaries,  by 
agreement,  when  conclusive.  Wil- 
liams «.  Montgomery,  16  JETim,  50. 

CANAL  COMMISSIONERS. 

Power  to  arrest  and  prevent  per- 
formance of  work  at  extravagant 
prices,  or  of  contracts  procured  by 
fraud.  People  «.  Stephens,  71  N. 
F.  527. 

How  far  their  authority  extends, 
in  making  repairs,  to  enter  upon 
contiguous  premises  and  procure 
materials — ^what  facts  do  not  im- 
pair this  power,  such  as  the  work 
being  under  contract,  the  contract- 
or furnishing  materials,  &c. — what 
acts  of  engineer,  under  direction 
of  commissioners,  sufficient  to  es- 
tablish an  appropriation.  Ten 
Broeck  «.  Sherrill,  71  If.  T.  276. 

CABRIER. 

Hemedies  against  carriers  refus- 
ing to  receive  gooda,  People  ex 
rd.  Walker  «.  Babcock,  16  Huuy 
818. 

Want  of  ordinary  care,  no  breach 
of  limited  liability  of  contract  of 
carrier.  Magnin  o.  Dinsmore,  70 
N.  r.  410. 

When  carriers  responsible  for 
acts  of  agents.  Spinette  v.  Atlas 
Steamship  Co.,  14  Hun,  100. 

The  rule  that  by  express  stipula- 
tion he  may  exempt  himself  from 
liability  for  negligence,  not  over- 


thrown by  decision  of  the  United 
States  supreme  court  to  the  con- 
trary. Mynard  v.  Syracuse,  ^. 
R.  R.  Co.,  71  N.  r.  180. 

Liability  of  carrier  for  injury  ou 
connecting  line.  Shiff  v.  N.  T. 
Central,  &c.  R  R.  Co.,  16  Bun, 
278. 

Liability  ceases  upon  arrival  of 
boat  and  cargo  in  good  order  and 
ready  for  delivery,  upon  notice  tq 
consignees.  Putnam  «.  Furman, 
71  N.  T.  590. 

When  only  liable  for  loss  by  fire, 
when  his  bill  of  lading  exempts. 
Gtermania  Fire  Ins.  Co.  «.  Memphis, 
&c.  R  R  Co.,  72  N.  T.  90. 

Liability  of  common  carrier  for 
negligently  giving  bill  of  lading, 
for  goods,  to  one  unauthorized  to  re- 
ceive it,  and  who  converts  them. 
Farmers*  &  Mechanics*  Bank  v,  Erie 
Ry.  Co.,  72  If.  Y.  188. 

As  to  liability  for  wrongfully  de- 
livering goods  under  bill  of  lading 
being  affected  by  stipulations  and 
settlement  of  plaintiffs  and  a  third 
party,  under  a  replevin  suit.  Bank 
of  Commerce  v.  Bissell,  72  If.  T. 
615. 

What  circumstances  do  not  war- 
rant delivery,  by  the  bill  of  lading, 
nor  relieve  it  from  holding  for  as- 
signee. Bank  of  Commerce  o. 
Bissell,  72  If.  T.  615. 

Remedies  of  consignee  against 
carrier,  when  goods  injured.  Mo- 
nell  o.  Northern  Central  Ry.  Co., 
16  Hun,  585. 

Liability  of,  for  negligence  in 
carrying  passengers,  how  it  arises 
and  how  limited.  Weeks  o.  N.  T.> 
New  Haven,  &c.  R  R  Co.,  72 
N.  Y.  50. 

liability  of,  for  loss  of  article! 
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of  great  value  on  the  person  of  a 
padflenger,  by  violent  robbery,  in 
the  absence  of  gross  negligence  or 
fraud.  Weeks  v,  N.  Y.,  New 
Haven,  Ac.  R  R  Co.,  73  JV.  7.  50. 

When  not  liable  for  price  of 
goods  shipped  0.  O.  D.  Brooks 
V.  American  Express  Co.,  14  Hun, 
864. 

Refusal  to  state  value  when  asked 
by  carrier,  fraudulent.  Magnin  v. 
Dinsmore,  70  N.  Y.  410. 

Damage,  when  not  excused  by 
act  of  God.  Heyl  v.  Inman  Steam- 
ship Co.,  14  EuHj  664. 

When  carrier  liable  as  ware- 
houseman. Fairfax  v.  N.  T.  Cen- 
tral, &c.  R  R  Co.,  48  Super.  Ct. 
{J.  d  8.)  18. 

Common  law  liability,  how  mod- 
ified when  carrying  animals.  My- 
nard  v.  Syracuse,  &c.  R  R  Co.,  71 
N.  r.  180. 

'    CASE. 

Settlement  of  case:  presump- 
tion in  favor  of  stenographer's 
notes.  Canzi  v,  Conner,  48  Super, 
Ci,  (/.  A  S,)  669. 

Opinion  in  the  court  below  must 
be  printed  in  the  case.  Bastable 
«.  City  of  Syracuse,  72  iV.  F.  64. 

CAUSE  OF  ACnON. 

Commencement  of  action  for 
damages,  when  not  a  defense  to 
suit  to  recover  goods.  Hersey  v. 
Benedict,  16  Sun^  282. 

CERTIORARI. 

Who  may  prosecute  the  writ. 
People  09  rd.  Supervisors  v,  Had- 
ley,  14  Hun,  188. 

AfiSdavit  to  obtain  certiorari 
need   not  be  served  on  opposite 


party.    People  ex  rd.  Van  Allen  «. 
Perry,  16  Hun^  461. 

Certiorari  to  review  summaiy 
proceedings,  within  what  time  is- 
sued, and  when  returnable.  Peo- 
ple ex  rel.  Van  Allen  «.  Perry,  16 
Hun,  461. 

What  questions  raised  on  certi- 
orari to  review  discharge  under  in- 
solvent act.  People  ex  rd,  Eenjon 
V.  Sutherland,  16  Eun,  192. 

On  common  law  certiorari,  to 
review  judicial  action  of  aboard 
or  officer,  to  what  the  board  is 
not  confined.  People  ex  ftL  Clapp 
V.  Board  of  Police,  72  iT.  T.  415. 

What  reviewed  on.  People  a 
rd,  Bancroft  «.  Weigant,  14  Em, 
646. 

When  quashed  or  superseded. 
People  ex  rd.  Supervisors  «.  Had- 
ley,  14  Hun,  188. 

Referees  on  appeal  from  oomnus- 
sioners  of  highways,  not  charged 
with  costs.  People  ex  rd,  Bailey 
V.  Sherman,  16  Hun,  676. 

CHAMPERTY    AND    MAINTB- 
KANCK 

As  to  a  conveyance  made  by  a 
religious  corporation  under  order 
of  court,  being  consideied  a  judi- 
cial sale,  and  so  taken  out  of  the 
act.  Christie  «.  GagOi  71  if.  7, 
189. 

CHATTELS. 

Replevin,  for  property  taken 
under  warrant  erroneously  issued, 
but  on  its  face  giving  authority  to 
officer  to  collect  taxes.  Troy,  &e. 
R  R.  Co.  V.  EAne,  72  N.  7.  614. 

When  custody  of  property  is 
committed  by  agent  of  the  owner 
to    latter^s    servants,    their   pos- 
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session  is  the  possession  of  the 
owner.  Phelps  v.  People,  73  N. 
r.  884. 

Chattel  mortgage  on  fluctuating 
stock,  how  proved  fraudulent. 
Southard  v,  Pinckney,  5  Abb.  New 
Cos,  184. 

CHATTEL  MORTGAGES. 

Chattel  mortgage,  what  is  not. 
Wilson  V.  Knapp,  70  JV.  F.  596. 

Chattel  mortgage:  mortgagor 
remaining  in  possession,  as  to 
what  creditors  void.  Dutcher  «. 
Swartwood,  15  Hun,  81. 

Chattel  mortgage  void  when 
mortgagor  remains  in  possession, 
and  sells  on  credit  on  his  own 
account.  City  Bank  of  Rochester 
V.  Westbury,  16  Eun,  458. 

Chattel  mortgage  given  to  cover 
present  and  future  indebtedness: 
validity  of.  Brown  v.  Kiefer,  71 
JV.  r.  610. 

Chattel  mortgage  by  joint  stock 
association,  filed  at  place  of  busi- 
ness office.  Nelson  v,  Neil,  15 
EuHj  388. 

Chattel  mortgage  executed  by 
business  association,  who  may  not 
question.  Nelson  v.  Drake,  14 
JE^un,  465. 

Effect  of  omission  to  file  lease  as 
a  security  or  failure  of  transferee  to 
take  possession.  Booth  «.  Eehoe, 
71  N.  r.  841. 

Omission  of  first  mortgagee  to 
refile,  where  second  takes  with 
notice.  Wray  v,  Fedderke,  48 
Super.  Ot.  (J.  A  8.)  885. 

Chattel  mortgages  made  same 
day,  on  same  property,  and  filed 
same  minute,  how  priority  deter- 
mined. Wray  v.  Fedderke,  48 
Super.  Ct.  (J.  df  S.)  885. 


When  mortgi^^  becomes  legal 
owner  under  mortgage  of  chattels, 
payable  in  installments.  Edgerly 
f>.  Bush,  16  Hun,  80. 

When  equity  of  redemption  of, 
not  to  be  clogged  with  bye  agree- 
ment; evidence  of  fairness  of  sale 
on  foreclosure  of;  extinguishment 
of  equity  of  redemption :  necessity 
of  tender  before  action  to  redeem.- 
Hall  V.  Ditson,  5  Abb.  New  Cos.  108. 

Proper  judgment  in  replevin  by 
mortgagee.  Allen  v,  Judson,  71 
N.  T.  77. 

CHEESE    FACTORY. 

Penalty  for  bringing  diluted 
milk  to  cheese  factory,  not  barred 
by  knowledge  of  plaintiffs.  Lam- 
mond  V.  Yolans,  14  Buriy  268. 

CIVHi  DAMAGE  ACT. 

Damages  for  death  of  husband, 
not  recoverable  under.  Brookmire 
V.  Monaghan,  15  Hun,  16. 

CLAIM  AND  DELIVERY. 

Effect  of  excepting  to  sureties. 
CuUen  0.  Miller,  5  Alib.  New  Cos. 
282. 

CLERK. 

Omission  of  mere  misisterial 
duty  by  clerk  of  naturalization 
court  does  not  vitiate.  Matter  of 
Christem,  48  Super.  Ot.  (J.  d  8.) 
528. 

CLOUD  ON  TITLE. 

Complaint,  to  vacate  an  assess- 
ment as  a  cloud  upon  title,  when 
demurrable.  When  one  ground  of 
relief  is  good  and  another  insuffi- 
cient. Boyle  «•  City  of  Brooklyn, 
71  N.  T.  1. 


486 


ANALYTICAL    INDEX    TO    THE 


When  action  in  equity  lies  to  re- 
move forged  deed,  as  a  doad  on 
title.  Remington  Paper  €k>.  v. 
O'Dongherty,  16  Hun,  594. 

CODE  OF  CIVIL  PROCEDURE. 

[For  decisions  on  the  sections  of 

the  Code  of  Civil  Procedure,  or  on 

the  corresponding  or  supeneded 

sections  of  the  former  law,  see  the 

following  cases :] 

{  16.  (Assignee  suing  in  name  of 
assignor,  when  attachment  for 
costs  may  issue.)  Morrison  v, 
Lester,  16  B^riy  638. 

{  65.  (Notice  to  appoint  attorney 
in  place  of  one  deceased,  stays 
proceedings  thirty  days.) 
Hickok  «.  Weaver,  15  Sun, 
875. 

{  89,  subd.  6.  (Fraud,  when  statute 
of  limitations  a  bar  to  action 
for.)  Morris  v.  Budlong,  16 
Hun,  570. 

fS  368, 897.  (Jurisdiction  of  Supe- 
rior City  Courts.)  Wheelock 
V.  Lee,  5  Abb.  New  Cos.  72-74. 

IS  882,888.  (Statute  of  limitations, 
claim  against  agent  for  misuse 
of  funds,  when  barred  by.) 
Reitz  V,  Reitz,  14  Hun,  586. 

{§  889,  1268.  (Bankrupt  law,  dis- 
charge under,  applies  to  debts 
due  the  State.)  Matter  of 
Brandreth,  14  Hun,  585. 

S  896.  (Statute  of  limitations, 
effect  of  disability.)  Acker  v. 
Acker,  16  Hun,  178. 

S  897.     (See  }  268  above.) 

S  424.  (Appearance,  when  not  a 
waiver  of  jurisdictional  objec- 
tion.) Wheelock  «.  Lee,  5 
Abb.  New  Cos.  78. 

S  485.  (Substituted  service,  order 
for,-  what  facts  will  sustain.) 


McCarthy    «.    McCartby.   16 
Hun,  546. 

§§  485,  486,  487.  (Substituted 
service,  when  time  to  answer 
expires.)  Orr  e.  Ewen,  16 
Hun,  625. 

SS  488-440.     (Order  directing  ser- 
vice without  State,  requisites  ^ 
of.)     Ritten   e.    Griffith,    16 
Hun,  454. 

{  440.  (Order  to  publish  sum- 
mons.) McCool  V.  Boiler,  14 
Bun,  78.  (See  also  {  438^ 
above.) 

§$  446,  525,  870.  (Examination  of 
party  before  trial,  corporation 
cannot  be,  through  officer  not 
a  party.)  People  «.  Mutual 
Gas  Light  Co.,  14  Hun,  157. 

§§  447,  448, 452,  454,  456.  (Manu- 
facturing companies,  effect  of 
discontinuing  action  against 
stockholder  who  denies  hs 
held  stock.)  Dean  «.  Whiton, 
16  Hun,  208. 

$448.  (Numerous  parties.)  Clegg 
e.  Aikens,  5  Abb,  New  Oat.  95; 
Brainerd  v.  Bertram,  Id,  102. 
(See  also  §  447,  above.) 

§  449.  (Plaintiff  in  action  on  ad-  ^ 
ministration  bond.)  People 
ex  reL  Becar  «.  Struller,  16 
Hun,  285. 
(Payee  may  sue  on  life  insurance 
policy.)  Grattan  e;  Nat  Life 
Lis.  Co.,  15  Hun,  74. 

S  452.  (Nature  of  infonnation.) 
People  V.  Albany,  Ac  B.  R. 
Co.,  15  Hun,  126.  (See  also 
1 447,  above.) 

i  454.     (See  %  447,  above.) 

%  456.     (See  §  447,  above.) 

§S  468,  469,  476.  Pebta  due  to 
infant,  how  recovered.).  Beg* 
elkur  9.  Meyer,  14  Hun,  598. 
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({  481,  550,  558,  1487.  (Facts  au- 
thorizing arrest  need  not  be 
set  forth  in  complaint.)  Tay- 
lor «.  Faas,  14  ffun^  166. 

IS  488,  408,  499.  (Defect  of  par- 
ties, objection,  how  taken.) 
Hand  v.  Burrows,  15  Sun^  481. 

}  497.  (Effect  of  withdrawing 
demurrer.)  Wheelock  «.  Lee, 
6  AUb.  Ifew  Cob.  74. 

§498.    (Appearance  g^ves  county 
(/  court  jurisdiction  of  person.) 

Holbrook  v.  Baker,  16  Hunf 
176. 

S{  408,  499.  (Msjoinder  of  de- 
fendant's objection  when 
taken).  Marshall  «•  Lipp- 
mann,  16  Hur^  110.  (See  also 
S  488,  above.) 

S§  500,  1001.  (Divorce:  condona- 
tion or  misconduct  must  be 
pleaded.)  Boe  «.  Roe,  14 
Hutiy  612. 

§  500,  subd.  1.    (Form  of  denials.) 
c/  Roby«.  Hallock,  S  Mb.  New 

Cm,  86  ;  Stent  o.  Continental 
Bank,  Id,  88 ;  Metraz  v.  Pear- 
sail,  Id,  90;  Hammond  «.  Earl, 
Id.  106. 
y    JS  501,  502.     (Counter-claim,  what 
constitutes.)  Seligmane.  Dud- 
ley, 14  J7un,  186. 
(Counter-claim,  what  may  be  in 
action    to   remove  cload   on 
title.)    Moody  o.  Moody,  16 
Eufiy  189. 
(Practice  in  courts  of   United 
States.)    Monte  jo  e.  Earle,  5 
JXb.  New  Cos.  110. 

1 507.     (See  {  501,  above.) 

{  510.  (What  complaint  must  al- 
lege in  action  against  stock- 
holders by  laborer.)  Demp- 
sey  V,  Willett,  16  Bun,  264. 

{  526.    (See  |  446,  above.) 


§  537.  (What  is  frivolous  deniaL) 
Stent  V.  Continental  Bank,  5 
AUb.  New  Cos.  88;  Metraz  «. 
Pearsall,  Id.  90. 
(When  demurrer  not  frivolous.) 
Harris  e.  Eldridge,  5  AUb.  New 
Cos.  278. 

§  588.  (Striking  out  sham  de- 
niaL) Boby  V.  Hallock,  5  Abb. 
New  Om,  86. 

{  544.  (Supplemental  pleading.) 
Spears  e.  Mayor,  &c.  of  N.  Y., 
72  N  T.  442. 

i  546.  (Motion  to  make  denial 
more  definite  and  certain.) 
Hammond  e.  Earle,  5  Ahb.  New 
Cm.  105. 

§{  549,  550, 558.  (What  complaint 
should  contain,  where  order  of 
arrest  \B  obtainable.)  Sloane 
«.  Livermore,  14  Hun^  29. 
(Arrest  may  be  had  for  injury 
to  real  property.)  Welch  «. 
Winterbum,  14  Hun,  518. 

§  550.  (Order  of  arrest,  grounds 
for,  must  apply  to  entire 
claim.)  Bassett  v.  Pitto,  15 
Hun,  464.  (See  also  %%  481 
and  549,  above.) 

i  556.  (Judge  of  common  pleas,  a 
county  judge.)  People  ex  rei. 
Ireland  v.  Donohue,  15  Sun, 
446. 

S  558.  (See  {}  481  and  549, 
above.) 

|§  682,  688.  (What  papers  may 
be  read  on  motion  by  lienor 
to  discharge  attachment.) 
Steuben  Co.  Bank  v,  Alberger, 
14  Eun,  879;  rev'd  in  Ct.  of 
App.,  15  HuTi,  vi ;  56  Bine. 
IV.  345. 
(Who  may  take  advantage  of 
irregularity  in  attachment.) 
Jacobs  V.  Hogan,  15  Hun,  197. 
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f{  682,  688.  (Right  to  additional 
Beciirity  on  attachment.)  Dus- 
aeldorf  «.  Bedlich,  16  Bun, 
624. 

S  683.  (Additional  affidavits  to 
oppose  vacating.)  Ives  «. 
Holden,  14  Bun,  402. 

S  688.     (See  {  682  above.) 

S§  715^  722,  723,  730.  (Older  ap- 
pointing receiver,  not  void 
because  but  one  security  re- 
quired to  bond.)  Holmes  «. 
McDowell,  Id  Bun,  685. 

S  728.      (When    leave   to  amend 
complaint  granted.)    Tighe  «. 
Pope,  16  Bun,  180. 
(Costs    on    amendment,    what 
proper.)       Hand  e.   Buirows, 
16  Bun,  481. 
(Defect   of    parties,    terms    of 
amendment.)    Hand   «.   Bur- 
rows, 15  Bun,  481. 
(See  also  {  715,  above.) 

$  780.     (See  |  715,  above.) 

i  735.  (When  judgment  may  be 
entered  against  joint  debtors 
served  at  different  times.) 
Orr  V.  McEwen,  16  Bun, 
625. 

i  788.  (Offer  to  allow  judgment, 
effect  of.)  Wallace  v,  Ameri- 
can Linen  Thread  Co.,  16  Bun, 
404. 

§  740.  (Requisites  of  offer  to  al- 
low judgment.)  McFarren  v. 
St.  John,  14  Bun,  387. 

§  772.  (General  rules  for  interpre- 
tation. Pre-existing  powers 
of  the  court.)  Levy  «.  Loeb, 
5  Abb.  New  Cos.  157. 

Jr  779.  (When  non-payment  of 
costs  does  not  stay  proceed- 
ings.) Marsh  v.  Woolsey,  14 
Bun,  1. 

§  822.    (When  complaint  dismissed 


for  want  of  prosecution.) 
Ellsworth  0.  Brown,  16  jSkn,  1. 
§  820.  (What  is  personal  trmsac- 
tion  with  deceased.)  White- 
head «.  Smith,  14  Bun,  531 ; 
Freeman  «.  Lawrence,  43 
Supmr,  Ct.  {J.  dk  8.)  288. 

(Personal  transaction  with  de- 
ceased, when  witness  not  dis- 
qualified.) Allis  «.  Stafford, 
14  Bun,  418. 

(Agent  competent.)  Nearpass 
V.  Gihnan,  16  Bun,  121. 

(Personal  transaction  with  de- 
ceased, what  incompetent  as.) 
Graves  «.  King,  15  Bun,  367. 
Si  829,830.     (Personal  transaction 
with  deceased,  who  disquali- 
fied   as   witness.)    Waver  9. 
Waver,  15  Bun,  277. 
S  834,   836.     (Privileged  commn- 
cations^   what   are.)    Grattan 
0.  Nat.  Life  Ins.  Co.,  15  Aa, 
74. 
S  870-875.     (Examination  not  to 
criminate.)     Brandon   Mann- 
facturing  Co.  «.  Bridgeman,  14 
Bun,  122. 

(Who  examinable  before  suit 
brought.)  Matter  of  Paul- 
mier,  5  AUb.  New  Ca$.  151. 

(Examination  of  party  before 
trial,  requisites  of  affidavit  to 
obtain.)  Beach  e.  Mayor,  Ac. 
of  K.  T.,  14.J5«n,  79;  Chapin 
V.  Thompson,  16  ^tn,  58; 
Greer  v.  Allen,  15  Bun,  432. 

(Granting  order  discretionaiy.) 
Chapin  «.  Thompson,  16  Aa, 
53. 

(Upon  whom  order  should  ba 
served.)  Tebo  «.  Baker,  16 
Bun,  182. 

(Power  to  vacate  order.)  Levy 
V.  Loeb,  5  Abb.  New  €fa$.W\, 
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.V   .  Corbett  v,  De  Comeaa,  5  Ahb. 
Nm  Cos.  169. 
(See  also  S  446,  above.) 

§  886.  (Examination  out  of 
county.)  Marsh  «.  Woolsey, 
14  Bun,  1. 

I  96a  (Right  of  jury  trial  and 
waiver.)  Wheelock  v,  Lee,  5 
AUb.  New  Cos.  75. 

$^87.     (Order    denying    motion 
for  change  of-  venue  appeal- 
able.)     Macdonald   v.    Mac 
donald,  14  JSun,  496< 

i  999.  (Costs  of  motion  for  new 
y  trial.)  Naugatuck  Cutlery 
Co.  «.  Rowe,  5  AJtb.  New  Cob, 
142. 
(Motion  to  set  aside  verdict  on 
conflicting  testimony,  how 
made;  when  granted.)  Cheney 
V.  K.  T.  Central,  &c.  R.  R. 
Co.,  16£ru7i,415. 

i  1001.      (Trial   by  referee,  how 
reviewed.)     Roe  «.  Roe,   14 
Hun,  612. 
(See  also  §  600,  above.) 

§  1003.  (Harmless  error  disre- 
garded.) Dixon  o.  Rice,  16 
Sun,  422. 

}§  1008,  1009.  (Trial  of  issues  and 
waiver  of  jury.)  Wheelock 
p.  Lee,  5  AUb.  New  Cos,  76. 

{  1018.  (When  compulsory  refer- 
ence ordered  because  of  ac- 
count.) Barnes  o.  West,  16 
ffun,  68. 

{  1015.  (Judgment  on  creditor's 
bill,  how  enforced.)  Gillett 
«.  Staples,  16  JTun,  587. 

$  1016.  (Waiver  of  referee's  oath, 
how  made.)  Browning  v. 
Marvin,  5  Ahb.  New  Cm.  285. 

§  1185.  (Verdict,  when  cannot 
be  directed,  subject  to  opin- 
ion   at   general   term.)    Fire 


Depart,     of     Whitesboro    v, 
Thomson,  16  ffun,  474. 

i  1200.  (Demurrer,  order  made  on 
hearing  of,  not  appealable.) 
Miller  «.  Sheldon,  15  JSun, 
220. 

§  1204.  (Foreclosure,  defendant 
may  have  prior  mortgages 
held  by  him  satisfied  from 
proceeds.)  Doctor  «.  Smith, 
16  Bun,  245. 

1 1286.     (See  §  1349,  below.) 

S  1268.     (See  §  389,  above.) 

§  1281.  (Submission  of  contro- 
versy, where  heard.)  Waring 
«.  O'Neill,  15  Bun,  105. 

§S  1294,  1296.  pissolution  of 
insurance  companies:  policy 
holders  not  parties.)  People 
es  rel,  Attorney-General  v, 
North  America  Life  Ins.  Co., 
15  Bun^  18. 

$1  1301,   1316.      (Order  of  refer- 
ence, remedy  of  party  object-  ^ 
ing  to.)    Elliott  v.  Lewis,  16 
BuHy  581. 

§  1802.     (Notice  to  appoint  attor- 
ney in  place  of  one  deceased,   ^ 
a  stay.)    Hickok  v.  Weaver, 

15  Bun,  375. 

§  1308.      (Renewing   undertaking    v^ 
on    insolvency   of    sureties.) 
Deering  v.  Metcalfe,  72  N,  Y. 
613. 

1 1317.  (Power  of  court  to  in- 
ciease  on  afilrming.)  Kings- 
ley  «.  City  of  Brooklyn,  5 
AUb.  New  Cm.  3. 
(Joint  judgment  not  affirmed  as 
to  one  and  reversed  as  to  an- 
other.)   Pollock  «.  Webster, 

16  Bun,  104. 

{  1325.  (Appeal,  time  limited  as 
between  defendants  by  service 
of  notice  of  judgment.)   Mor- 
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riflon   9.   MoiTiBOiiy   16   Mun, 
507. 

I  1840.  (AflBignee  of  iiiaolTent 
debtor,  decree  on  final  ac- 
countings how  appealed  from.) 
Matter  of  Beclrwith,  16  Sun, 
826. 

H  1840,  1857.  (Ck>urt8  of  seasionfl, 
appeal  from  to  the  sapremc 
court,  when  it  will  lie.)  Peo- 
ple ex  rd.  Board  of  Charities 
«.  Dayis,  15  Buny  200. 

$  1846.  (Appeal  from  judgment 
at  circuit,  what  questionB 
raified.)  Allen  «.  Eighmie,  14 
Bun^  559. 

$  1846.  (Appeal  from  judgment 
entered  on  a  verdict,  evidence 
not  reviewed.)  Cheney  «.  N. 
T.  Central,  Ac  R  R.  Co., 
16  Hu7^  415. 

§  1847,  subd.  4.  (Appeal  from 
order  affecting  Bubetantial 
right:  what  reviewed.)  Hand 
e.  Burrows,  15  Bun,  481. 

{}  1840,  1850,  1851,  1286.  (De- 
murrer,  order  allowing  or  over- 
ruling, not  appealable.)  La- 
custrine Fertilizer  Co.  «.  Lake 
Ouano,  &e»  Co.,  16  Bun,  484. 
Reversed  in  court  of  appeals, 
16  Bun,  V. 
(Appeal  from  decision  on  de- 
murrer, how  taken.)  Miller 
«.  Sheldon,  15  Bun,  220. 

{  1851.  (Copy  of  judgment  to 
limit  time  for  appeal,  when 
insufficient.)  Rollins  v.  Wood, 
16  Bun,  586. 

{  1856.  (Marine  court,  a  court  of 
record.)  People  ex  rel.  Low- 
enbein  e.  Donohue,  15  Bun, 
418. 
(Right  to  review  by  certiorari 
and    appeal,    may   co-exist.) 


People  ex  rd.  Lowenbein  «. 
Donohue,  15  Mtn^  418. 
{1487.    (See  i  481,  above.) 

COLLBCTOB  OF  TAXB& 

Taxes  collected  to  remedy  de- 
fault of  previous  collector  do  not 
enure  to  benefit  of  collector  or  his 
sureties.  Oakley  e.  Mayor,  Ac.  of 
N.  Y.,  70  jy:  T.  612. 

COMMITMENT. 

What  to  contain.  People  ex  reL 
Catlin  e.  Neilson,  16  Bun^  214. 

COMPENSATION. 

Taking  portion  of  highway  for 
railroad,  owners  of  land  entitled  to 
compensation  for  additional  bur- 
den. Matter  of  Prospect  Fiaxk, 
&c.  R  R  Co.,  16  Bun,  261. 

As  to  riparian  owners  above, 
being  able  to  set  up  nnconstita- 
tionality  of  act  encouraging  the 
fioating  of  timber  down  a  river, 
because  they  were  not  compen- 
sated. Town  of  Pierrepont  t. 
Loveless,  72  JVl  T.  211. 

Due  process  of  law,  mesniog 
of.  Matter  of  Hatch,  48  dn^. 
Ot.  {J.  d  8.)  89. 

CONFESSION  OF  JUDGMENT. 

In  confession,  subsequent  to  his 
discharge,  of  judgment  of  an  old 
debt,  by  a  bankrupt,  the  debt  is  a 
good  consideration  for  the  judg- 
ment. Dewey  e.  Moyer,  72  If.  7. 
70. 

CONFLICT  OF  LAWS. 

Confiict  between  federal  syitsoi 
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of  bankruptcy  and  State  insolvent 
lawB.  Matter  of  Fitzgerald^  & 
AU,  New  OoB.  857. 

CONSIGNOR    AND    CON- 
SIGNEE. 

Liability  of  consignee  for  failing 
to  follow  inatractions  of  consignor 
as  to  price.  Maxwell  v,  Andin- 
wood,  15  Hun,  111. 

CONSTITUTIONAL  LAW. 

Effect  of  unconstitutional  sec- 
tions on  whole  act.  Richards  v. 
Richards,  14  ^«n,  25. 

Constitution,  art  8,  section  17, 
as  to  making  former  statute  ap- 
plicable by  reference  without 
recital,  has  no  application  to 
amendments.  Wells  v.  City  of 
BufEalo,  14  Hwn.  488. 

Power  of  Congress  over  bridges. 
People  ex  reL  Murphy  «.  Kelly,  5 
Alib,  New  Com,  888. 

Legislature,  power  of,  limited 
only  by  the  constitution.  Towns- 
end  «.  Mayor,  &c.  of  N.  T.,  16 
Hun^  862. 

Licensing  sale  of  liquors  may  be 
submitted  to  electors.  Village  of 
Gloversville  «.  Howell,  70  N.  F. 
287. 

Power  of  legislature  to  impose 
debt  upon  town,  when  their  bonds 
are  void.  Horton  o.  Town  of 
Thompson,  71  N  T.  518. 

Any  act  in  aid  of  bonding  town 
for  railroad,  void  if  had  after  con- 
stitutional amendment  of  Jan.  1, 
1875.  People  «v  rd.  Hetfleld  «. 
Trustees  Village  of  Fort  Edward, 
70  N.  T.  28. 

CoBstraction  of  amendment  of  N. 
Y.  constitution,  forbidding  coun* 


ties,  towns,  &c.,  from  owning 
stock  of  corporations.  People  ee 
rd.  Murphy  «.  Kelly,  5  Alib,  New 
Coi.  888. 

As  to  repugnancy  to  constitu- 
tional provision  that  a  local  bill 
shall  embrace  but  one  subject  of 
New  York  and  Brooklyn  Bridge 
act.  Matter  of  N.  Y.  A  Brook- 
lyn Bridge,  72  N.  T.  527. 

What  is  local  act.  Murray  v. 
Mayor,  &c.  of  N.  Y.,  48  Stupor.  Ct. 
{J.  di  8.)  164. 

As  to  inapplicability  of  provision 
of  constitution  that  county  judges 
may  hold  courts  in  other  than  their 
own  counties,  or  of  the  Code,  as  to 
certifying  actions  to  the  supreme 
court  Matter  of  Ryers,  12  N.  T.  1. 

Conmiission  to  person  to  act  as 
surrogate  in  a  special  case,  not  an 
appointment  to  a  public  office 
within  the  meaning  of  art.  6,  sec- 
tion 8  of  the  judiciary  act  of  the 
constitution.  Matter  of  Hathaway, 
71  N  T.  288. 

Constitutionality  of  drainage  act, 
and  why.  Matter  of  Ryers,  72  N 
T.  1. 

Ordinance  regulating  transporta- 
tion of  heavy  merchandise,  in  city 
of  Syracuse,  constitutional.  Peo- 
ple V.  James,  16  J5tm,  426. 

Constitutionality  of  act  authoriz- 
ing a  street  railroad,  to  **  run  upon, 
intersect  and  use  "  any  portion  of 
other  tracks,  as  making  full  pro- 
vision for  compensation.  Sixth 
Ave.  R  R.  Co.  «.  Korr,  72  N  T. 
880. 

Constitutionality  of  statute  of 
another  State,  or  validity  of  divorce 
granted  in  it,  will  not  be  prinuurUy 
passed  upon  by  courts  of  this 
State.    Hunt  v.  Hunt,  72  N.  T.  217. 
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CONTEMPT. 

Proceedings  to  punish  for  corn- 
tempt,  what  papers  must  be  served. 
Clark  «.  Bininger,  48  Saper.  Ct.  (J. 
df  8.)  126. 

Attachment  of  person,  what  is: 
form  of.  Morrison  c.  Lester,  15 
Bun,  588. 

Fine  as  for  contempt  in  pro- 
ceedings for  mandamus,  how 
fixed.  People  ex  rd.  Gkirbutt  v. 
Rochester,  &c.  Ry.  Co.,  14  Bun, 
871. 

Mandamus,  order  of  reference 
under,  after  peremptory  writ 
granted,  no  bar  to  proceedings  for 
contempt  under  first  order.    lb. 

CONTRACTS. 

nL   CONSIDERATIOXr. 

Lack  of  interest  in  promisor, 
immaterial  White  v.  Baxter,  71 
IT.  r.  254. 

Obligation  of  father  to  support 
illegitimate  child,  sufficient  con- 
sideration. Hook  9.  Pratt,  14 
BiMy  896. 

When  acting  upon  the  faith  of  a 
promise,  is  a  good  consideration. 
White  V.  Baxter,  71  JV.  T.  254. 

y.   IlTTBBPBBTATIOK. 

Conditional  contract  of  sale  or 
return;  what  is.  Waters  Patent, 
&c.  Co.  0.  Tompkins,  14  Bun, 
219. 

Construction  of  agreement  to 
pay  third  persons.  Brown  «•  Cur- 
ran,  14  Bun,  260. 

Manufacturing  contract:  when 
title  passes.  Tuthill  v.  Bogart,  14 
Bun,  487. 


f  Suspicion  of  contracts  made  with 
aged  and  infirm  persons,  and  to  be 
enforced  after  their  death.  Shaks- 
peare  o.  Markham,  72  JVI  F.  400. 

Between  aged  person  and  rela- 
tives, respecting  his  leaving  his 
property  to  them  should  they  care 
for  him.     lb. 

What  sufficient  to  authorize  find- 
ing, that  contract  was  made  be- 
tween the  parties  thereto,  by  offi- 
cial action  of  municipal  boaid. 
Parr  «.  Village  of  Greenbush,  72 
JV:  r.  468. 

Two  papers  between  same  par- 
ties, referring  to  same  matter  and 
of  same  date,  when  not  read  to> 
gether.  Dixon  v.  Rice,  16  Bun, 
422. 

Record  of  allotment  of  highway 
between  two  towns.  Jones  «. 
City  of  Utica,  16  Bun,  441. 

Implied  conditions  of  contracti 
for  personal  services,  in  respect  to 
illness  or  death.  Spalding  v. 
Rosa,  71  if.  T.  40. 

Contract  for  transfer  of  patent^ 
means  valid  patent  Peck  v.  Col- 
lins, 70  N.  T.  876. 

Contracts  construed  in  aid  of 
intent  Peck  v.  Collins,  70  B.  7. 
876. 

Contract  limiting  liability  of 
carriers,  no  application  to  losses 
caused  by  negligence.  Magninv. 
Dinsmore,  70  B.  T.  410. 

Right  to  remove  a  growing  crop» 
is  an  interest  in  lands.  Reeder  •. 
Sayre,  70  N.  T.  180. 

Contract  for  valuable  consideca- 
tion,  giving  seller  option  to  de- 
liver within  fixed  time  gold  at 
specific  price,  prima  fade  ia  not 
wager.  Bigelow  e.  Benedict^  70 
jy:  T.  202. 
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Constraction  in  support  of  con- 
tract preferred.  Bigelow  v,  Bene- 
dict, 70  If.  T.  202. 

Combination  among  stockhold- 
ers to  enhance  price  of  stock,  not 
illegal.  Havemeyer  «.  Havemeyer, 
48  duper.  Ct.  {J.  d  8.)  606. 

VL  Valtoity. 

Validity  of  contract,  where  test- 
ed. Edgerly  v.  Bush,  16  JSun, 
80. 

Contract,  not  set  aside  because 
wrong  may  result.  Havemeyer  v, 
Hayemeyer,  48  Super.  Ct,  (J,  d,  8) 
606. 

Contracts  by  public  proposals. 
Eingsley  v.  City  of  Brooklyn,  6 
Abb.  yew  Com.  1 ;  Bigler  «.  Mayor, 
&c.  of  N.  Y., /(?.  61. 

Contracts  in  aid  of  public 
enemy,  void.  Clements  v.  Ytur- 
ria,  14  ^im,  167. 

Rule  condemning  as  unlawful, 
combinations  to  prevent  bidding 
at  auction  sales,  applicable  to  pro- 
posals for  government  work,  with 
a  view  to  contract  with  the  lowest 
bidder.  People  v.  Stephens,  71 
M  T.  627. 

Gaming  contract,  and  as  to  illegal 
intent  being  presumed.  Story  o. 
Salomon,  71  N.  T.  420. 

Promise  of  married  woman,  when 
valid  and  enforceable  against  her 
separate  estate.  Herrington  v. 
Robertson,  71  N.  T.  280. 

When  the  law  will  not  avoid  an 
executory  agreement,  innocent  in 
itself,  and  harming  no  one,  and 
fully  carried  out,  though  void  by 
statute.  Dunn  e.  Hombeck,  72 
K  F.  80. 

When  title  will  pass,  a  complete 


delivery  being  made,  but  some- 
thing yet  remaining  to  be  done. 
Burrows  v.  Whitaker,  71  N.  T. 
201. 

Contract  void  under  statute  of 
fraud,  what  acceptance  will  make 
valid.  Caulkins  v.  Hellman,  14 
J?un,  880. 

When  contract  collateral,  under 
statute  of  frauds.  Weyer«.  Beach, 
14  Sun,  281. 

Contract  void  under  statute  of 
frauds:  what  constitutes  perform- 
ance. Heermance  «.  Taylor,  14 
Hwif  140. 

Statute  of  frauds  not  applicable 
to  oral  agreement  to  pay  for  lands 
in  labor,  when  labor  is  performed. 
Moody  9.  Smith,  70  If.  T.  698. 

YDL  Pebfobmakob. 

Substantial  performance,  suffi- 
cient. Moody  0.  Smith,  70  If.  T. 
698. 

Place  of  performance  of  contract 
for  services  of  emigration  agent, 
where  agent's  office  is  located. 
Hiller  v.  Burlington,  &c.  R.  R. 
Co.,  70  N.  T.  22. 

Parol  agreement  to  pay  mort- 
gage, not  enforceable  by  subse- 
quent purchaser  from  mortgagor. 
Miller  e.  Winchell,  70  N.  T. 
487. 

Remedy  of  one  whose  bid  has 
been  accepted  as  the  lowest,  for 
public  work,  to  compel  a  contract 
in  pursuance  thereof.  People  es 
rd.  Lunney  v.  Campbell,  72  If.  T. 
406. 

When  assumpsit  will  lie  upon  an 
implied  promise  by  religious  cor- 
poration. Landers  e.  Frank.  St. 
Meth.  Epis.  Church|  16  .fitm, 
840. 
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IX.  RBBcnnoK. 

Bescission  of  contract  must  be 
in  toto,  Paine  «.  Irwin,  16  Hur^ 
890. 

Rescission  of  contract:  note  may 
be  surrendered  at  trial.  Hersey  «. 
Benedict,  15  J5tm,  282. 

CONVERSION. 

Non-delivery  by  carrier  not  con- 
Tersion.  Magnin  «.  Dinsmore,  70 
JT.  F.  410. 

Trover  does  not  lie  by  one  co- 
partner against  the  other.  Robin- 
son V.  Gilfillan,  15  J5%m,  267. 

Demand  of  plaintiff  for  his  prop- 
erty, which  has  been  tortionsly 
taken.  Marine  Bank  of  Buffalo  e. 
Fiske,  71  N.  Y.  853. 

COPYRIGHT. 

Trademark  need  not  be  copy- 
righted. Colman  «.  Cmmp^  70  N. 
T.  678. 

CORONERS. 

Suspected  person  no  right  to  be 
represented  at  poU  moritm  exami- 
nation. Crisfield  «.  Perine,  16 
J3tm,  200. 

Pat  4MfrUm  no  part  of  inquest. 

n. 

CORPORATIONEL 

L    Who    abb    Cobpobations. — 
Names. — ^Tbbx  of 

EziSTESrCB. 

Corporation,  formed  by  consoli- 
dation of  domestic  and  foreigner, 
is  domestic.  Sage  «.  Lake  Shore, 
&c.  R.  R.  Co.,  70  N.  T.  220. 


n.  Csabtbbb. 

Effect  of  amendment  of  charter 
after  subscription  for  stock.  Union 
Hotel  Co.  «.  Hersee,  15  J9iin,  871. 

V.  COBPOBATB     POWBBB. 

Sale  of  land  to  corporation,  by 
trustee,  when  not  avoided.  Paine 
«.  Irwin,  16  J3tfn,  800. 

YL   COBPOBATB   LlABILinBB. 

Corporation  bound  to  use  rear 
sonable  care  towards  its  servants. 
Besel  o.  N.  T.  Central,  &c  R.  B. 
Co.,  70  K  T.  171. 

Contract  void  under  statute  of 
frauds:  measure  of  damages.  Van 
Yalkenburg  v.  Croffut,  15  AfS 
147. 

Bond  of  corporation,  how  exe- 
cuted. Howe  Machine  Co.  «. 
Avery,  16  Hun^  555. 

Subscription  in  aid  of  corpora- 
tion, conditioned  upon  prescribed 
location,  when  invalid.  Dix  «. 
Shaver,  14  Bun,  892. 

Lender,  when  not  bound  to  see 
to  application  of  money  loaned. 
Cheever  «.  Gilbert  Elevated  Ry. 
Co.,  AS' Super.  Ct.  (J.  d  8,)  47a 

Costs  on  proceedings  for  taking 
lands.  Matter  of  Waverly  Water 
Works  Co.,  16  HuTit  67. 

Yn.  Stockholdxbb. 

Action  for  subscription  to  stock, 
defenses.  Union  Hotel  Co.  «. 
Hersee,  15  iZtm,  871. 

Subscriber  to  stock  who  fails  to 
pay  for,  chaigeable  with  interest 
from  default.  Gould  e.  Town  of 
Oneonta,  71  JVI  F.  208. 

As  to  maintainability  of  action 
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•t  law  agunst  stockholder,  on 
debt,  lor  which  the  others  are^  in- 
dividually liable,  where  he  is  a 
creditor  to  the  same  amount. 
Mathez  v.  Nddig,  72  If.  T.  100. 

As  to  right  of  shareholder  in 
corporation  who  has  brought  action 
for  conyersion  of  his  shares  during 
its  pendency,  to  sue  for  dividends. 
Hughes  V.  Vermont  Copper,  &c. 
Co.,  72  M  F.  207. 

Stockholder,  right  to  examine 
books  when.  Sage  «.  Lake  Shore, 
Ac,  R  R.  Co.,  70  if.  F.  220. 

Insolvent  corporations,  stock- 
holders parties  to  proceedings  to 
assess  stock.  Matter  of  Dodge, 
&c.  Co.,  14  ffun,  440. 


VUL  Officers. 

Applicability  of  statute  declar- 
ing that  if  election  of  directors  of 
incorporated  company  does  not 
take  place  as  designated,  a  meeting 
shall  be  called  for  such  purpose 
within  sixty  days,  to  corporations 
under  the  manufacturing  act. 
People  exrd.  Miller  «.  Cummings, 
72  2f.  7.  488. 

Pledgor  may  vote  on  pledged 
stock.  Strong  v.  Smith,  15  Hun, 
222. 

'  Special  term  may  summarily  as- 
certain who  has  a  right  to  vote. 
Strong  V.  Smith,  15  Hun,  222. 

Transfer  book,  conclusive  upon 
inspectors  of  election.  Strong  v. 
Smith,  15  Hun,  222. 

Agreement  among  stockholders 
of  corporation  to  control  election 
of  directors  in  aid  of  honest  man- 
agement, not  illegaL  Havemeyer 
«.  Havemeyer,  48  Simper.  Ci.  (J.  dt 
5.)  506. 

Officer  of  corporation,  when  not 


entitled  to  compensation  for  ser- 
vices. Bailey  o.  Buffalo,  &c.  By. 
Co.,  14  Hun,  488. 

X.  Dissolution. 

Parties  to  action  to  dissolve  cor- 
poration. People  «.  Albany,  &c. 
R.  R.  Co.,  15  Hun,  126. 

Information,  nature  of.  People 
«.  Albany,  &c.  R.  R.  Co.,  15  IKm, 
126. 

Where  corporation  seeks  to  take 
property  in  exercise  of  eminent 
domain,  and  by  non-performance 
of  condition  of  charter,  its  corpo- 
rate powers  are  lost,  any  one  may 
assert  the  fact  whose  property  is 
sought  to  be  appropriated.  Matter 
of  Brooklyn,  &c.  Ry.  Co.,  72  2fi 
F.  245. 

Receiver  of  insolvent  corpora- 
tion may  settle  controversies  by 
reference.  Matter  of  Crosby,  16 
Hun,  201. 

COSTS. 

Assignee  suing  in  name  of  as- 
signor, when  attachment  for  costs 
may  issue.  Morrison  «.  Lester,  15 
Hun,  588. 

Executor,  when  chargeable  with 
costs.  Grout  «.  ,Carver,  15  Hiin^ 
861;  Bostwick  f>.  Brown,  Id.  808. 

Executors,  when  not  charged 
with  costs.  Eeyser  «.  Kelly,  48 
Super.  Ct.  (J.  dt  8.)  22w 

Costs  in  court  of  appeals,  not 
paid  to  appellant  out  of  common 
fund,  after  two  defeats  below. 
McLean  «.  Freeman,  70  2f,  F.  81. 

Right  to  costs,  of  creditors  who 
join  with  a  receiver  in  resisting 
successfully  the  payment  of  a  claim 
before  the  distribution  of  the  assets 
among  all  the  creditors.    People 
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€0  rd,  Attorney-General  v.  Security 
Life  Ins.  Co.,  71  N.  T.  222. 

Costs  on  amendment,  what 
proper.  Hand  «.  Borrows,  15 
ffufij  481. 

Costs  determined  by  judgment, 
not  by  yerdict.  Wallace  o.  Amer- 
ican linen  Thread  Co.,  16  irun,404. 

Defendant  compelling  discon- 
tinuance in  justice's  court,  because 
claim  exceeded  |400,  not  entitled 
to  costs  in  snpreme  court,  though 
recovery  less  than  $50.  Bradner 
Howard,  14  Eun,  420. 

Costs,  when  two  argument  fees 
allowed.  Guckenheimer  «.  Ange- 
vine,  16  Hun^  458. 

Appellant  successful  in  part, 
when  entitled  to  costs.  Matter  of 
SchoUe,  14  J7tm,  14. 

Taxation  of  costs,  when  vacated 
to  permit  motion  for  extra  allow- 
ance. Dietz  «.  Faiish,  48  Super, 
Ot,  (J.  <fc  a,)  87. 

Additional  allowance,  and  fees 
of  stenographer  not  a  part  of  costs. 
Down  0.  McGourkey,  15  Hur^  AAA. 

Discontinuance,  extra  allowance. 
Society  of  N.  T.  Hospital  v.  Coe, 
15  Hurty  440. 

Proper  basis  for  extra  allowance 
in  action  to  restrain  from  violation 
of  easement.  Lattimer  «.  Liver- 
more,  72  N.    T.  174. 

As  to  the  abrogation  of  the 
equitable  rule  in  reference  to  al- 
lowance to  indorsers  of  costs  and 
expenses.  Thompson  v.  Taylor, 
72  N.  r.  82. 

Value  of  bonds  for  purposes  of 
allowance.  Sickles  «.  Richardson, 
14  Hun,  110. 

Laches,  a  defense  to  a  motion 
for  re-taxation;  Guckenheimer  v. 
Angevine,  16  Eun^  458. 


When  title  to  real  property  is  in 
question.  Learn  o.  Currier,  15 
i7tm,  184. 

What  is  a  proper  case  for  taxa- 
tion by  court  under  provinon  of 
the  statute  on  that  subject.  Grif- 
fin «.  Hehnbold,  72  N,  T.  487. 

Costs  in  equity,  taxation  of, 
when  not  set  aside.  Woodford  v. 
Bucklin,  14  Hun,  AAA. 

Stenographers^  fees  on  reference, 
when  not  taxed  as  a  disbursement 
Colton  «.  Simmons,  14  Eun^  75. 

Fees  of  referee  on  sale  in  fore- 
closure. Walbridge  «.  Jamea,  16 
Hun,  8. 

Costs  of  motion  for  new  trial  on 
judge^s  minutes,  without  case. 
Naugatuck  Cutlery  Co.  «.  Bowc,  5 
Abb.  Ifew  Cm.  142. 

When  order  of  court  is  proper  to 
tax  the  items,  in  sale  by  sheriff, 
through  auctioneer,  and  requiring 
him  to  pay  over  the  difference. 
Griffin   v.   Hehnbold,   72  N,  T- 

487. 

Costs  on  motion  to  vacate  assess- 
ment. Matter  of  Jetter,  14  BM| 
98. 

COUNTBRCLAIM. 

What  constitutes.  Seligman  9. 
Dudley,  14  Hun,  186. 

Not  a  frivolous  pleading.  Coop- 
er 9.  Howe,  16  Hun,  502. 

Joint  claims,  when  not  available 
as  counterclaims.  Bockorer  «. 
Harris,  48  Super.  Ct.  (J.  d  8.) 
548. 

When  payment  to  third  pa^tyi 
not  a  counterclaim.  May  «.  Schuy- 
ler, 48  Super.  Ot.  (J.  d  8.)  95. 

What  ma^r  be  counterclaim  in 
action  to  remove  cloud  on  title. 
Moody  «.  Moody,  16  Httn,  189 
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COUNTY  COURT. 

Appearance  gives  county  court 
jurisdiction  of  person.  Holbrook 
V.  Baker,  16  Huti^  176. 

Objection  to  jurisdiction  of 
county  courts,  when  taken.  Dake 
«.  Miller,  15  Run,  856. 

Power  of,  under  amendatory  act 
to  extend  the  powers  of  super- 
visors, to  order  them  to  refund  a 
tax,  alleged  to  have  been  illegally 
assumed.  Hermance  v.  Super- 
visors Ulster  Co.,  71  HT.  T,  481. 

Appealability  of  order  upon 
questions  of  law,  auditing  accounts 
of  commissioners  in  drainage  cases. 
Matter  of  Ryers,  72  If.  T.  1. 


COUNTY  JUDGE. 

Judge  of  common  pleas,  a 
county  judge.  People  ex  rd,  Ire- 
land «.  Donohue,  15  JSun,  446. 

Examination  before  trial  ordered 
by  county  judge,  not  vacated  by 
justice  of  supreme  court.  Corbett 
«.  Gibson,  16  iSTtm,  241. 

Authority  of  county  judge  in  as- 
signment for  benefit  of  creditors. 
Matter  of  Farnum,  14  Hun^  159. 

COURTS. 

Judicial  power  cannot  be  dele- 
gated. Roderigas  c.  East  River 
Savings  Institution,  48  Supper,  Ot. 
(J.  A  8.)  217. 

Second  trial,  governed  by  law 
as  laid  down  by  appellate  court. 
Adolph  u.  Central  Park,  Ac.  R. 
R.  Co.,  43  &uper.  Ct.  {J.  d  8,)  199. 

Binding  force  upon  the  courts  of 
this  State,  of  decisions  as  to  the 
construction  of  their  laws  by  other 
States.  Hunt  v.  Hunt,  72  N.  T. 
217. 

Vol.  v.— 82 


Courts  of  every  county  judges 
exclusively  of  their  own  jurisdic- 
tion.  Hunt  V.  Hunt,  72  If.  T.  217. 

Jurisdiction  of  general  sessions. 
Myers  «.  People,  14  ffuny  416. 

Equitable  defenses  not  available 
in  common  law  action  in  circuit 
court  of  United  States.  Montejo 
V.  Owen,  5  Ahb.  New  Cae.  110. 

Courts  of  United  States :  general 
jurisdiction  of  local  courts. 
Wheelock  u.  Lee,  5  Ahb,  New  Ca$. 
78. 

Court  of  common  pleas.  Local 
limits  of  superior  city  courts. 
Waiver  of  objection.  Wheelock 
V,  Lee,  5  Al^.  New  Cos.  72. 

Coroner's  inquest,  a  judicial  pro- 
ceeding. Crisfield  «.  Perine,  15 
ffuny  200. 


COURT  OP  APPEALS. 

When  court  of  appeals  has  no 
jurisdiction  where  the  record  con- 
tains no  case.  Smith  v.  Starr,  70 
N  r.  165. 

Court  of  appeals  cannot  order 
parties  to  be  brought  in.  People 
exrd.  Kmgsland  v.  Clark,  70  N  F. 
578. 

When  the  question  of  granting 
alimony  pendente  lite  is  one  of  law, 
reviewable  in  this  court.  Collins 
f>.  Collins,  71  N  T.  269. 

COVENANTS. 

Covenants,  &c.,  in  ground  rent 
leases.  Trustees  Columbia  College 
«.  Lynch,  70  N.  T.  440. 

Immateriality  of,  in  lease,  to  pay 
rent,  depending  upon  another,  to 
rebuild,  where  in  former  action,  an 
election  was  made  to  treat  them  as 
independent.  Knox  v.  Hexter,  71 
N.  r.  461. 
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Defense  to  action  to  restrain 
from  violating,  that  the  owner  of 
another  lot  with  deed  contuning 
the  same  covenant  has  violated  it. 
Lattimer  v.  Livermore,  72  JV.  F.  174. 

Easement,  not  affected  by  ac- 
quiescence in  the  violation  of  an- 
other covenant  in  the  same  deed. 
Lattimer  «.  Livermore,  72  N.  T, 
174. 

Enforceability  of,  by  grantee, 
having  easement  as  to  light,  whose 
grantor  has  conveyed  adjoining 
servient  lot  to  another,  who  cove- 
nants that  the  first  grantee^s  lot 
shall  have  this  easement.  Lattimer 
t,  Livermore,  72  N.  T.  174. 

What  is  covenant  as  to  party 
wall  running  with  the  land. 
Mohr  «.  Parmelee,  48  Super.  Ct, 
(J.  A  8.)  820. 

CREDITOR'S   ACTION. 

As  to  maintaining  action  to  set 
aside  a  conveyance  made  with  in- 
tent to  defraud  subsequent  credi- 
tors. Shand  v,  Hanley,  71  if.  F. 
"819. 

Remedies  of  firm  creditor  after 
dissolution.  Lewishon  v.  Drew, 
15  ffuny  467. 

Maintainability  of  action,  by 
holder  of  judgment  upon  confes- 
sion, to  procure  satisfaction  thereof 
out  of  property  fraudulently  con- 
veyed in  trust  before  discharge  in 
bankruptcy.  Dewey  v.  Mayer,  72 
N.  T.  70. 

Fraudulent  conveyance,  when  to 
stand  as  security.  Van  Wyck  v. 
Baker,  16  Hun,  168. 

When  creditor's  bill  will  not  re- 
late back  to  supplementary  pit>- 
ceedings.  Ballou  v.  Boland,  14 
Hun,  865. 


Creditor's  biU  to  reach  statuboiy 
trust,  when  maintainable.  Ken- 
nedy V,  McGuire,  15  Hun,  70. 

Judgment  on  creditor's  bill,  bow 
enforced.  Gillett  «.  Staples,  16 
Hun,  687. 

When,  remedy  by  execution,  not 
a  bar  to  creditor's  bill.  Gillett  «. 
Staples,  16  Hun,  687. 

Creditor's  action  lies  by  assignee 
in  bankruptcy  or  other  trustee, 
before  judgment.  Southard  0. 
Pinckney,  6  AUb.  New  Ca$.  184. 

Judgment  creditor  may  compel 
executor  to  foreclose  mortgage 
given  to  deceased  debtor.  Raynor 
9.  Gordon,  16  Hun,  126. 

CRIMINAL   LAW. 

Rights  as  a  party,  of  person  on 
trial  for  a  criminal  offense,  when 
on  witness  stand.  People  e. 
Brown,  72  If.  T.  671. 

DAMAGES. 
I.    General    Pbikcifiju    ufos 

WHICH.  DaHAGBS    abb 

Estimated. 

When  improper  to  deduct  from 
damages  amount  of  insurance  col- 
lected by  plaintiff.  Briggs  •.  K. 
Y.  Central,  &c.  R  R.  Co.,  72  N. 
r.  26. 

In  action  for  injuries,  damages 
not  reduced  by  bounty  of  third 
party.  Drinkwater  9.  Dinsmoie, 
16  Hun,  250. 

Exemplary  damages,  when 
proper  in  malicious  proeecntioD. 
Johnson  9.  Comstock,  14  .Him, 
238. 

Treble  damages  for  waste.  Rob- 
inson V.  Eime,  70  JV.  F.  147. 

Sub-lease  as  evidence  of  rental 
value.    Surrounding  circunutaooes 
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that   enhance   value.     Ganson   v. 
Tifft,  71  N.  r.  48. 

n.   SiEABrBB  OF  DAXAOBB  IN  AC- 
TIONS ON    CONTBACT. 

Measure  of,  on  contract  to  sup- 
port and  maintain,  in  consideration 
of  conveyance  of  lands,  Stanton 
V.  Miller,  14  Eun,  888 :  on  contract 
void  under  statute  of  frauds, 
Boscpaugh  «.  Yredenburgh,  16 
Bun,  60:  on  executory  contract  of 
sale  of  goods,  Highlands  Chemi- 
cal, &c.  Co.  9.  Matthews,  48  Super, 
Gt.  (J.  eft  S.)  89 :  for  injury  caused 
by  party  wall,  Mohr  v.  Parmelee, 
40  Super.  Ct.  (J.  A  8.)  820:  on 
contract  for  'sale  of  stock,  Have- 
meyer  v,  Havemeyer,  48  Super.  CL 
(J.  db  8.)  506:  for  seller's  fraudu- 
lently withholding  stock  from 
buyer,  Cowles  «.  Watson,  14  Hun, 
41 :  for  acts  of  licensee.  Woodruff 
«.  Beekman,  48  Super.  Ct.  {J.  dt 
8»)  282 :  for  levy  on  goods  covered 
by  bill  of  lading,  Campbell  «. 
Conner,  70  2f.  T.  424 :  for  injury 
to  vessel,  Wilson  t^.  Enapp,  70 
N.  T.  596 :  for  breach  of  implied 
warranty,  in  sale  of  seed,  Whke 
V.  Miller,  71  N.  F.  118:  for  wrong- 
ful  sale  of  property  by  village  col- 
lector, Vedder  «.  Van  Baren,  14 
Hwik,  250 :  willful  taking  of  prop- 
erty of  no  market  value.  Scatter- 
good  f>.  Wood,  14  Hun,  209: 
bringing  diluted  milk  to  cheese 
factory,  Lammondv.  Yolans,  14 
Bun,  268:  mental  suffering  by 
libel,  Hamilton  v.  £no,  16  Hun, 
599:  successive  libels,  Woods  «. 
Pangbom,  14  Bun,  540;  reversed 
in  the  court  of  appeals,  15  Bun^ 
vi. :  for  killing  dog;  fanciful  value, 
Smith  «.  Qriswold,  15  Bun,  278. 


DEBTOR  AND  CREDITOR. 

When  simple  contract  debts  fol- 
low the  person  of  the  debtor.  Fox 
V.  Carr,  16  Bun,  484. 

When  mortgage  and  note  may  be 
held  by  one  as  security  for  a  debt 
to  himself  and  also  to  another. 
Hubbell  V.  Blakeslee,  71  HT.  T. 
68. 

Provision  of  compromise  agree- 
ment as  to  release  of  indorser,  con- 
strued. Williams  «.  Schreiber,  14 
Bun,  88. 

When  composition  a  bar  to  a 
recovery  of  a  debt.  Beebe  «.  Pyle, 
71  N.  T.  20. 

Promissory  note  for  amount 
exceeding  that  named  in  composi- 
tion deed,  void.  Gkrmania  Bank  v. 
Frost,  48  Super  Ct.  {J.  A  8.)  117. 

Composition  deed:  the  words 
''their  several  creditors,''  inter- 
preted :  when  validity  not  affected 
by  subsequent  transactions.  Strick- 
land V.  Hargen,  16  Bun,  465. 

When  debt  not  extinguished  by 
giving  successive  renewal  notes. 
Jagger  Iron  Co.  v.  Walker,  48  Su' 
per  Ct.  (J.  A  8.)  275. 

Right  to  insist  on  agreement 
for  extension,  how  waived*  Church 
V.  Maloy,  70  If.  T.  68. 

DECEIT. 

When  false  statements  of  value 
amount  to.  Bacon  «.  Frisbie,  15 
Bun,  26. 

Fraud  in  sale  of  commercial 
paper.  People's  Bank  «.  Bogart, 
16  Bun,  270. 

When  falsely  stating  contents  of 
lease,  is.  Edick  v.  Dake,  14  Bun, 
481. 

Answer  alleging  false  statements, 
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when  insafficient.  Simmons  v, 
Kayser,  43  Super  Ot.  (J,  A  8.)  131. 
False  representations  as  to  mat- 
ters of  opinion,  not  actionable. 
Steele  «.  Lord,  70  K  T.  280. 

DEDICATION. 

Dedication  to  public  use,  how 
made.  De  Witt «.  Village  of  Ith- 
aca, 15  Hun^  568. 

DEEDS. 

Life  tenant  who  conveys  in  fee. 
Christie  «.  Page,  71  K  T.  189. 

Vesting  of  title  notwithstanding 
agreement  by  grantee,  obligating 
himself  to  account  to  grantor  for 
profits  of  a  sale  to  be  made,  if  a 
certain  price  can  be  obtained. 
Macaulay  «.  Porter,  71  JV.  F. 
178. 

Effect  of  agreement  by  grantor 
to  accept  reconveyance  '^at  any 
time.".  Devlin  o.  Murphy,  5  AJ^, 
New  Cos,  242. 

No  adverse  possession,  under 
void  deed.  Moody  «.  Moody,  16 
Hun,  189. 

When  deed  void,  because  of  pos- 
session in  another  under  claim  of 
adverse  title.  Higinbotham  e. 
Stoddard,  72  Jf.  F.  94. 

When  grantee  chai^geable  with 
notice  of  contents  of:  reformation 
of.  Ranney  «.  McMuUen,  5  Al^, 
Nme  Cos.  246. 

Effect  of  consideration  clause  in 
a  deed.  Hebbard  v.  Haughian,  70 
N,  F.  54. 

Covenant  to  assume  and  pay 
mortgage,  when  action  will  lie, 
Steere  «.  Childs,  16  Hun,  511:  not 
avoided  by  deed  to  wife,  Pike  «. 
Seiter,  15  Hun,  402:  rights  of 
grantor  conveying  land  subject  to 


such  covenant.  Comstock  «.  Dro- 
han,  71  K  F.  9. 

Obligations  of  grantee,  accept- 
ing deed  where  a  mortgage  hss 
been  deducted  from  purchase- 
money,  and  a  collateral  agreement 
has  been  made  by  the  parties. 
Campbell  9.  Smith,  71  N.  F.  26. 

Boundaries  must  be  got  at  by 
the  calls  in  the  deed.  Lawrence 
«.  Palmer,  71  JV.  F.  607. 

What  will  control  where  there  is 
conflict  between  courses,  distances 
&c.,  and  the  monuments  called 
for.  Higinbotham  «.  Stoddard, 
72  K  F.  94;  Robinson  v.  Eime, 
70  Id,  147. 

When  deed  conveys  to  center  of 
street.  Augustine  e.  Britt,  15 
Hun,  895. 

When  conveyance  to  use,  grants 
fee.  Seaman  «.  Harvey,  16  An, 
71. 

Dower  inchoate,  what  words  iriU 
pass.  Gillilan  e.  Swift,  14  Hia^ 
574. 

Conditional  limitation,  what  is. 
Towle  ff.  Remsen,  70  Jf.  7. 
303. 

Conditions  precedent  and  subse- 
quent, what  are.  Towle  «.  Bern- 
sen,  70  N.  F.  808. 

Effect  of  granting  right  to  flow 
land.  Myer  9.  Whitaker,  5  AJS>, 
New  Cm.  172. 

Effect  of  conveyance  in  fee  re- 
serving right  to  cultivate  unused 
part.  Pierce  «.  Eeator,  70  N  F. 
419. 

DEFENSES. 

Party  may  not  plead  his  own 
wrong  against  innocent  party  as  a 
defense.  Sistare  o.  Best,  16  Hw, 
611. 
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Defenses  of  non-resident  debtor. 
Fox  0.  Carr,  16  iTwt,  484. 

Effect  of  equitable  defense  inter- 
posed. Wisner  o.  Ocumpaugh,  71 
iV.  r.  113. 

Equitable  defenses,  not  available 
in  common  law  action  in  courts  of 
the  United  States.  Montejo  v. 
Oven,  5  Abb.  New  Cob.  110. 

DEMAND. 

Becovery  not  defeated  because 
in  the  goods  demanded  there  is  a 
small  quantity  to  which  demand- 
ant is  not  entitled.  Marine  Bank 
of  Buffalo  «.  Fiske,  71  JV.  T,  858. 

Demand  on  warehousemen,  when 
unnecessary.  Claflin  «.  Meyer,  48 
Super.  Ct.  (/.  A  8.)  1. 


DEPOSITIONS. 

Deposition  taken  before  suit 
commenced.  Matter  of  Paulmier, 
6  Alb.  New  Cos.  151. 

Conmussion  to  examine  party  in 
his  own  behalf,  not  granted  in 
favor  of  fugitive  from  justice. 
McMonagle  «.  Conkey,  14  JSun, 
826. 

What  objections  to  form  of 
question,  waived.  Hebbard  v. 
Haughian,  70  N.  T.  54. 

Commission  to  take  testimony; 
attorneys  may  waive  seal.  Church- 
ill «.  Carter,  15  Hun,  885. 

What  must  be  shown  on  motion 
to  compel  witness  to  sign  deposi- 
tion.  Sherwood  v.  Dolen,  14  iJim, 

191. 

DESCENT. 

Naturalized  sbter  takes  by  de- 
scent, not  through  alien  father. 
Luhrs  «.  Eimer,  15  Eun,  890. 

What  is  interest  in  lands.  Stil- 
well  D  Melrose,  15  Hun^  878. 


When  will  disposing  of  real  and 
personal  estate,  is  proved  only  as  to 
the  personal,  heir  at  law  may  sue 
as  to  realty.  Dixon  «.  BicCx^  16 
Hun,  422. 

DEVISE. 

When  an  absolute  title,  ancrwiron 
life  estate.  Fox  «.  Carr,  16  Hun, 
566 :  when  not  contingent,  Heartt 
9.  Livingston,  14  Hwn,  285 :  when 
lapsed  falls  into  residuum,  Hillis 
9.  Hillis,  16  Hun,  76:  what  words 
carry  a  fee,  Roseboom  «.  Rose- 
boom,  15  Hun,  809. 

When  devisees  take  per  stripes, 
and  when  per  capita.  Stevenson 
V.  Lesley,  70  N.   T.  512. 

Vesting  of  devise  to  trustees  for 
benefit  of  widow,  until  children 
attain  majority,  with  specific  de- 
vises of  a  portion  to  the  widow, 
and  the  remainder  to  his  children. 
Provost «.  Provost,  70  N.  T.  141. 

DISCHARGE. 

Before  whom  application  for  ex- 
oneration and  discharge  of  judg- 
ment debtor  under  art.  5,  tit.  1, 
chap.  5,  part  2,  B.  8.  must  bo 
made.  Matter  of  Roberts,  70  N 
T.  5. 

Discharge  under  insolvent  act, 
what  must  be  proved.  People  e» 
rd,  Kenyon  v.  Sutherland,  16  Hun^ 
192. 

Discharge  in  bankruptcy;  can- 
not be  impeached  in  State  court. 
Poillon  «.  Lawrence,  40  8uper.  Ct. 
(J.  A  8.)  885:  effect  upon  suit 
pending,  .  Louisiana  Nat.  Bank  «. 
Schuchardt,  15  Hun,  405:  fraudu* 
lent  debt  not  discharged,  libbej 
\v.  Strasburger,  14  Hun,  120. 
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DISCONTINUANCE. 

Of  libel  suit  by  parties  before 
Judgment,  without  consent  of 
plfdntiS  attorney.  Quincey  v, 
Francis,  5  Alb.  Km  Cos.  286. 

Leave  to  discontinue :  plaintiffs 
election,  Society  of  N.  Y.  Hos- 
pital 9.  Coe,  15  Eun^  440:  eject- 
ment after  judgment  for  plaintiff 
by  default,  vacated;  upon  what 
terms  granted.  Carleton  «.  Dar- 
cey,  48  Super.  Ct.  {J.  <§  8.)  878. 

Action  discontinued,  not  revived 
except  for  fraud.  Smith  v.  .Green, 
14  Hun,  629. 

DISMISSAL  OP  COMPLAINT. 

For  want  of  prosecution  before 
referee.  Ellsworth  «.  Brown,  16 
HuUy  1. 

In  action  for  divorce  complaint 
not  dismissed  upon  reversing  re- 
port of  referee  in  favor  of  plaintiff. 
Harding  v.  Harding,  48  Super.  Ct. 
(J.  A  8.)  27. 

DISTRIBUTION. 

Who  are  next  of  kin  under 
statute  of  distributions.  Adee  v. 
Campbell,  14  Eun^  551. 

DIVORCE. 

Practice  in  actions  for  divorce. 
Harding  v.  Harding,  48  Super.  Ct. 
(J.  <ft  8.)  27. 

When  application  for  alimony, 
pendente  lite,  is  a  question  of  law. 
Collins  V.  Collins,  71  N.  T.  269. 

What  proof  of  marriage  neces- 
sary,   lb. 

Effect  of  recriminatory  charges, 
not  denied.    Ih. 

Condonation  or  misconduct  must 
be  pleaded.  Roe  v.  Roe,  14  Bun, 
612. 


What  circumstances  necessary  to 
establish  presumptively  adulterous 
intercourse.     Pollock  v.  Pollock, 

71  N.  T.  137. 

What  is  a  sufficient  compliance 
with  section  267  of  Code  of  Pro- 
cedure,   lb. 

Law  of  State  of  domicO  how 
far  controlling.  Hunt  v.  Hunt|  73 
-y.   r.  217. 

Validity  of  judgment  of  divorce 
in  other  States,  Baker  v.  People, 
15  EiiTi,  256 ;  reversed  in  court  ojf 
appeals,  16  Bun,  iv.  When  rend- 
ered upon  substituted  service. 
Hunt  f>.  Hunt,  72  JV.  T.  217. 

Finding  of  referee  not  conclusive 
in  action  for  divorce.  Harding  9. 
Harding,  48  'Super.  Ct.  {J.  A  8.) 
27. 

DOMICIL. 

As  to  the  domicil  of  husband, 
prima  fade  being  that  of  the  wife; 
extent  of  the  rule.    Hunt «.  Hunt, 

72  N.  T.  217. 

DOWER. 

Dower  in  copartnership  realty. 
Dixon  ^.  Rice,  16  Bun,  422. 

Widows  entitled  to  dower  of 
lands  sold  under  invalid  foreclos- 
ure against  the  husband.  Mickles 
V.  Dillaye,  15  Bun,  296. 

Possession  of  widow  as  dow- 
ress  and  guardian  in  socage  is 
as  tenant  in  common  with  heirs. 
Knolls  «.  Bamhart,  71  N.  T.  474. 

Dower,  how  obtained  in  lands 
covered  by  deed  absolute  on  its 
face,  but  in  fact  a  mortgage. 
Westfall  «.  Westfall,    16  Hun,  541. 

Action  for  dower:  when  receiver 
of  all  rents  and  profits  appointed, 
Egan  V.  Walsh,  43  Super  CL  (Jl  <i 
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8.)  4&2:  admeasuriBd  or  in  gross, 
costs  in  action  for.  Schierloh  v, 
Schierloh,  14  Hun,  673. 

•  DRAINAQB. 

Effect  of  inyalid  order  upon  ap- 
pointment of  Commissioners. 
Matter  of  Ryers,  72  N.  T.  1. 

Proceedings  under  statute  relat- 
ing to  drainage  of  swamps,  &c. 
Matter  of  Marsh,  71  N.  T.  815. 

EASEMENT. 

Essential  qualities  of  easement. 
Pierce  v.  Keator,  70  iV.  T,  419. 

What  are  negative  easements, 
and  how  created.  Reciprocal  ease- 
ments enforceable  in  equity  by  and 
against  heirs  and  assigns.  Trust- 
ees Columbia  College  v.  Lynch,  70 
N,  r.  440. 

When  grant  in  general  terms  to 
enter  upon  one^s  lands  and  lay  pipe, 
becomes  fixed  and  definite.  On- 
thank  «.  Lake  Shore,  &c.  R.  R.  Co. 
71  N,  r.  194. 

Relinquishment  by  owner  of 
easement  to  light  by  allowing 
erection  of  buildings  that  obstruct 
it.  Lattimer  «.  Livermore,  72  N, 
r.  174. 

EJECTMENT. 

What  sufficient  possession  of 
wild  lands  to  maintain  ejectment 
against  trespasser.  Thompson  «. 
Burhans,  15  Hun^  580. 

When  judgment  for  possession 
subject  to  easement,  ordered.  De 
Witt  9.  Village  of  Ithaca,  15  Hun, 
568. 

ELECTION  (of  Rights  and  Reme- 
dies.) 

Right  of  action  against  principal 


and  agent:  election  when  made. 
Mattlage  v.  Poole,  15  HuTi,  550; 
Cobb  «.  Knapp,  71  N.  Y.  848. 

Action  against  partner  for  fraud, 
not  barred  by  action  against  firm 
on  contract.  Cohn  v.  Goldman, 
43  Bwpw.  Ct.  (/.  A  8.)  436. 

Election  of  creditor  of  manufac- 
turing corporation  to  bring  action 
at  law  against  one  stockholder,  or, 
in  equity  against  all,  for  an  ac- 
counting.    Mathez  «.  Neidig,  72 

N.  r.  100. 

EMBEZZLEMENT. 

Indictment  for;  description  of 
property.  Bork  «.  People,  16 
Hun,  476. 

EMINENT  DOMAIN. 

In  taking  private  property  for 
public  use,  statute  must  be  strictly 
followed.  Matter  of  Carlton  St., 
16  Hun,  407. 

Facts  necessary  to  give  court  ju- 
risdiction must  appear  in  petition. 
Matter  of  Marsh,  71  N.  T.  815. 

Legal  existence  of  corporation 
essential  to  the  right  to  take  prop- 
erty by  eminent  domain,  and  must 
be  alleged  in  its  proceedings. 
Matter  of  Brooklyn,  &c,  Ry.  Co., 
72  N.  7.  245. 

In  exercise  of  eminent  domain, 
the  State  not  bound  to  take  the 
entire  estate,  but  only  enough  for 
the  purpose.  Sixth  Ave.  R.  R. 
Co.  v.  Kerr,  72  K  T.  330. 

EQUITY. 

Equity  not  merged  with  legal 
remedies  in  United  States  courts. 
Montejo  v.  Owen,  5  Abb,  New  C<u, 
110. 

When  action  wUl  not  lie  to  pre- 
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▼ent  multiplicity  of  Boits.  Sapcr- 
Tisors  of  Saratoga  v.  Deyoe,  15 
Hun^  526. 

ERROR  (Writ  of). 

Exception,  when  necessary  in 
criminal  proceedings.  Brotherton 
V.  People,  14  Hun^  486. 

Objection  that  these  was  no  evi 
dence  to  warrant  conviction,  where 
there  is  no  exception  in  the  record 
raising  it,  not  to  be  entertained. 
People  V.  Casey,  72  N.  T.  898. 

Technical  objection  to  jury, 
OTerruled  when  no  injustice  appar- 
ent. De  Wolf  9.  Capital  City  Ins. 
Co.,  16  Hun,  116. 

What,  writ  of  error  for  review  in 
court  of  appeals  only  reaches  to 
and  brings  before  it.  People  «. 
Casey,  72  -Zf.  F.  898. 

Finding  of  material  fact  without 
evidence  to  sustain  it,  is  error  of 
law.  When  reviewable.  Pollock 
t.  Pollock,  71  JV.  T.  187. 

Failure  to  find  immaterial  facts, 
no  error.  Steele  «.  Lord,  70  If. 
r.  280. 

ESTOPPEL. 

When  owner  of  property  tor- 
tiously  taken  from  him,  not  es- 
topped from  reclaiming  it  by 
fraudulent  act  of  tortious  taker. 
Marine  Bank  of  Buffalo  «.  Fiske, 
71  N,  T.  858. 

Lessee  will  be  estopped  from  de- 
nying possession,  in  an  action  for 
rent,  when  in  his  former  action  for 
breach  of  covenant  ho  recovered 
for  the  use  of  the  premises.  Knox 
t,  Hexter,  71  K  F.  461. 

When  party  estopped  from  com- 
plaining of  nuisance.  Snow  «. 
Williams,  16  Hun,  468. 

Extent  of  estoppel  by  record. 


Harris  «.  Burdett,  43  Supet.  CL 
(J.  A  8.)  67. 

Borrower,  when  estopped  from 
denying  authority  of  lender  to 
make  loan.  Cheever  b.  Gilbert 
Elevated  By.  Co.,  48  Stq^er.  CU  (/. 
<fi  5.)  478. 

EVIDENCE, 
n.  Prbsumptiohb. 

Presumption  against  the  inten- 
tion in  his  contract  to  exclude  car- 
rier from  liability  for  his  n^li- 
gence,  by  general  words  limiting 
his  liability.  Mynard  «.  Syracuse, 
&c.  R.  R.  Co.,  71  N.  r.  180. 

Presumption  as  to  validity  of 
ante-nuptial  contract.  Pierce  «. 
Pierce,  71  N.  F.  154. 

Judgment  against  corporation, 
not  prima  fcbue  evidence  against 
trustees.  Esmond  9.  Bullard,  16 
Hun,  65. 

When  loan  presumed  to  have 
been  made  by  corporation.  Chee- 
ver «.  Gilbert'  Elevated  Ry.  Co., 
48  Super,  Ct.  (/.  A  8.)  478. 

Presumption  as  to  publication  of 
ordinance.  Matter  of  Corwin,  14 
Hun,  84. 

Presumption,  in  cases  of  doubt, 
as  to  the  intention  to  submit  all 
matters  to  arbitration.  Jones  t, 
Wei  wood,  71jV:  F.  208. 

When  illegal  intent  not  pre- 
sumed to  make  a  gaming  contract; 
and  what  evidence  there  must  be 
to  make  agreement  for  valuable 
consideration  such.  Story  «.  Sal- 
omon, 71  iV.  F.  420. 

Blind  man,  when  presumed 
to  know  of  easement.  Ward  t. 
Warren,  15  Hun,  600. 

Possession  of  writing,  no  proof 
of  knowledge  of  contents.  Wright 
r.  Wright,  70  Jf.  F.  98. 
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What  facts,  as  matter  of  law, 
will  not  show  such  presnmption  of 
possession  and  control  of  premises 
a8*to  put  an  end  to  a  lease.  Coe  v. 
Cassidy,  72  N,  T.  133. 

Trial,  how  presumed  to  have  been 
had  when  set  up  as  rei  adjudicata. 
Croft  «.  People,  15  Hun^  484. 

Presumptions  as  to  judgments  of 
inferior  courts.  Beecher  «.  Ken- 
dall, 14  Hun,  827. 

When  negligence  presumed 
against  warehouseman.  Claflin«. 
Meyer,  43  Super  Ct.  (J.  A  8.)1\ 
Fairfax  t.  N.  Y.  Central,  &c.  R  R. 
Co.,  Id,  18. 

Competency  of  showing  to  jury 
a  piece  of  the  thing,  from  the  in- 
sufficiency of  which  injuries  re- 
sulted. King  ©.  N.  Y.  Central, 
&c.  R  R.  Co.,  72  N.  r.  607. 

What  not  sufficiently  conclusive 
to  make  the  question  one  of  law, 
as  to  renewal  notes  being  received 
and  discounted  by  a  bank,  and  the 
original  one  taken  up.  Auburn  City 
Nat.  Bank  «.  Hunsiker,  72  K  F.  252. 

Presumption  as  to  widow  paying 
purchase  price  and  incumbrances 
from  rents  and  profits,  where  she 
occupies  lands  held  by  her  hus- 
band under  contract  of  sale. 
Knolls  9.  Barnhart,  71  K  T.  474. 

Parol  evidence  of  payment  ad- 
missible where  vouchers  have  been 
innocently  destroyed.  Steele  «. 
Lord,  70  N,  F.  280. 

Grant  of  right  of  way,  when  pre- 
sumed. Ward  0.  Warren,  15  Huny 
600. 

Presumption  of  ownership  aris- 
ing simply  from  possession.  Raw- 
ley  0.  Brown,  71  N.  F.  85. 

What  kind  of  title  and  how 
shown,  in  an  action  for  damages  to 


a  freehold  uninclosed  and  unoccu- 
pied. Miller  v.  Long  Island  R.  R 
Co.,  71  K  F.  880. 

Evidence  of  color  of  title.  Peo- 
ple ex  fd.  Faile  v.  Ferris,  16  Huny 
219. 

Affidavits  to  foreclosure  as  prima 
/acitf  evidence.  Mowry«.  Sanborn, 
72  K  F.  534. 

What  is  prima  fade  evidence  of 
plaintifTs  title  to  draft,  in  posses- 
sion of  their  assignee.  Kidder  «. 
Horrobin,  72  N,  F.  159. 

Presumption  as  to  shares  of 
partners.  Ryder  «.  Oilbert^  16 
Hun,  163. 

Presumption  of  delivery  of  deed 
from  fact  of  recording,  how  re- 
pelled. Knolls  «.  Barnhart,  71  N, 
F.  474. 

Presumption  of  undue  influence 
from  opportunity  and  interest  may 
be  rebutted.  Children's  Aid  Soc. 
of  N.  Y.  f>.  Loveridge,  70  N,  F.  887. 

Presumption  against  will,  be- 
cause made  by  person  of  advanced 
age,  or  as  to  incapacity  because  of 
enfeebled  condition  of  mind  or 
body.  Horn  «.  Pullman,  72  K  F. 
269. 

m.   BlTBDEK  OF  PbOOF. 

Burden  of  proof  that  warranty 
of  policy  is  broken,  is  upon  in- 
surers. Van  Yalkenburgh  «.  Am. 
Popular  Life  Ins.  Co.,  70  N.  F. 
605. 

If  violation  of  covenant  is  harm- 
less, the  burden  is  on  defendant  to 
show  it.  Lattimer  v.  Livermore, 
72  K  F.  174. 

Promissory  note,  consideration: 
burden  of  proof.  Anthony  «. 
Harrison,  14  Hun,  198. 

Burden  of  proof  in  action  for 
damages  for  negligence.    Adolph 
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«.  Central  Park^  Ac.  R.  K  Co.,  48 
Super.  Ct.  (J.  d  8.)  190. 

Burden  of  proof  of  negative  alle- 
gation in  vendor'B  action.  Exis- 
tence of  incumbrances.  Algie  v. 
Wood,  48  Super.  Ct.  (J.  d  8.)  46. 

Burden  of  proof  as  to  ante-nup- 
tial contract.  Pierce  v.  Pierce,  71 
N.  F.  154. 

Evidence  of  adverse  possession 
by  one  of  two  tenants  in  common. 
Kathan  v.  Rockwell,  16  Bun,  90. 

What  not  sufficient  to  establish 
possession  of  uninclosed  and  un- 
occupied land.  Miller  v.  Long 
Island  R.  R.  Co.,  71  K  T.  880. 

Burden  of  proof  of  delivery  to, 
and  loss  by  carriers.  Spinette  «. 
Atlas  Steamship  Co.,  14  Eitn^  100. 

Burden  of  showing  that  trans- 
feree of  check  had  notice  of  in- 
firmity. Cowing  V.  Altman,  71  N. 
r.  485. 

IV.  Best   Ain>  Sscondabt   £yi- 

DENCB. 

Power  of  referee  to  refuse  to 
allow  witness  to  show  the  results 
of  an  examination  of  account 
books.  Yon  Sachs  «.  Kretz,  72 
N.  T.  548. 

VI.  Opiniokb  of  WmnsssBs. 

As  to  value  of  professional  ser- 
vices, when  admissible.  Freeman 
«.  Lawrence,  48  Super.  Ct.  (J.  d 
S.)  288. 

Qualification  of  expert,  a  pre- 
liminary fact  to  be  determined  by 
the  court.  Nelson  f>.  Sun  Mut. 
Ins.  Co.,  71  Jf.  Y.  468. 

What  evidence  of  testamentary 
capacity,  by  experts  and  laymen, 
admissible.  Matter  of  Arnold,  14 
UuTiy  525. 


YII.  Pabol  Eyidbncb  to  Vast 
▲  WBirnvo. 

Parol  evidence,  when  inadnusd- 
ble  to  vary  writing,  as  to  thing  sold. 
Caulkins  «.  Hillman,  14  JJ«n,  880. 

When  evidence  of  custom  ioad- 
missiblo  to  contradict  contract 
Van  Alstyne  «.  ^tna  Ina.  Co.,  14 
Hun^  860. 

Parol  evidence  to  vary  writing, 
what  not.  Contract  of  sale  not 
mei^ged  by  deed.  Supervisors  of 
Schenectady  «.  McQueen,  15  Aoi, 
561. 

Evidence  to  explain  intent  in 
guaranty.  Winchell  «.  Doty,  15 
Hun^  1. 

Parol  evidence  of  buyer^s  object, 
when  admissible  to  vary  writing  of 
sale.  Highlands  Chemical,  ^ 
Co.  «.  Matthews,  48  Super.  Ct  (J. 
dk  8.)  89. 

Composition  deed,  not  varied  by 
parol  evidence.  Strickland  «. 
Harger,  16  Hurij  465. 

Parol  evidence  admissible  to 
locate  boundaries.  Robinson  t. 
Kime,  70  K.  Y.  147. 

Parol  evidence  admissible  to  ex- 
plain ambiguity  in  assignment  of 
mortgage.  Wormuth  «.  Tracy,  15 
Eun,  180. 

When  receipt  for  goods  may  be 
explained  as  to  condition  of  goods. 
Monell  V.  Northern  Central  Ry. 
Co.,  16  Hun,  585. 

When  evidence  admitted  to  ex- 
plain receipt  purporting  to  be  in 
full  payment.  Churchill  t.  Brad- 
ley, 48  Surfer.  Ct.  (J.  d  8.)  17a 

As  to  competency  of  custom,  re- 
lating to  delivery  of  goods  under 
bill  of  lading,  subverting  an  un- 
ambiguous contract.  Bank  of 
Commerce  «.  Bisselli  72  N.  Y.  615. 
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When  doclarations  of  testator 
incompetent  to  prove  ademption 
of  legacy.  De  Groff  «.  Terpenning, 
14  Sun,  301. 

IX.  Rb8  Qbstab. 

When  competent,  Hathaway  v. 
Howell,  70  JV,  T,  610;  in  whose 
favor  admissible,  Algie  v.  Wood, 
43  Super.  (8,  0,)  46. 

Admissions,  part  of  res  geetae, 
admissible.  Howe  Machine  Co.  «. 
Farrington,  16  Eun,  591. 

Declarations  of  mortgagor  of 
chattels,  part  of  res  gestae.-  City 
Bank  of  Rochester  v.  Westbury, 
16  Hun,  458. 

As  to  representations  of  one 
offering  property  for  sale,  being 
part  of  the  res  gestae.  Ahem  v. 
Goodspeed,  72  N.   T.  108. 

When  declarations  and  represen- 
tations of  agent,  barring  power  of 
attorney  to  draw  drafts,  part  of 
the  res  gestae.  Merchant's  Bank  v. 
Griswold,  12  N.  T.  472. 

XI.    Admissions   A2n>    Dbclaba- 

TIONS. 

Declarations  of  witness,  when 
admissible  to  contradict  him. 
Briggs  V.  Wheeler,  16  Hun,  583. 

Admissibility  of  declarations  of 
bankrupt  to  prove  a  claim  against 
the  estate.  Yon  Sachs  «.  Eretz,  72 
N.  T.  548. 

Irrelevant  declarations,  not  bind- 
ing upon  defendant,  when  elicited 
on  cross-examination.  Furst  v. 
Second  Ave.  R.  R.  Co.,  72  N.  7. 
542. 

When  declarations  of  prior  party 
in  interest  may  be  excluded  by  a 
buyer  or  assignee  of  chattels.  Yon 
Sachs  V.  Kretz,  72  N.  T.  548. 


What  declarations  not  available 
to  prove  facts  stated  therein,  when 
drawn  out  of  witness  to  test  the 
accuracy  of  his  opinion.  Stilwell 
«.  Mut.  life  Ins.  Co.,  72  N.  T.  885. 

What  declarations  of  legatee  as 
to  influence  over  testator,  not  suffi- 
cient to  reverse  decree  admitting 
will.  Horn  «.  Pulhnan,  72  N.  F. 
269. 

Declarations  of  debtor,  who  has 
conspired  to  defraud  his  creditors, 
against  co-conspirators.  Dewey  o. 
Moyer,  72  N.  T.  70. 

Acts  and  declarations  of  prisoner 
prior  to  commission  of  act,  admis- 
sible. Brulo  9.  People,  16  Hun,  119. 

Evidence  admissible  to  explain 
alleged  admissions  of  party.  Haile 
«.  Nichols,  16  Hun,  87. 

Evidence  of  declarations,  when 
too  remote.  Nicholson  «.  Waful, 
70  N.  T.  604. 

Evidence  of  acts  and  declarations 
of  husband  and  wife,  when  admis- 
sible :  when  statements  of  husband 
not  competent  against  wife.  Ken- 
nedy V.  McGuire,  15  Hun,  70. 

When  admissions  of  agent  do 
not  bind  principal.  Hydom  v. 
Cushman,  16  Hun,  107. 

.Declarations  of  agent,  binding 
principal.  White  v.  Miller,  71  JY. 
r.  118. 

Inadmissibility  of  declarations 
of  agent  made  months  after  sale, 
and  not  connected  with  any  busi- 
ness then  transacted.  White  o. 
MiUer,  ^1  N.  T.  118. 

When  statements  of  counsel  are 
admissions  of  client.  Adee  «. 
Howe,  15  Hun,  20. 

Xni.   DOCUHEKTAKT  EVIDBNCB. 

When  vouchers  alleged  to  have 
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been  passed  upon  by  auditors,  ad- 
missible, their  genuineness  being 
unprovcn.  Hayes  v.  Ball,  73  N. 
T.  418. 

Passport,  not  evidence  of  its  con- 
tents.   Kobbe  9.  Price,  14  JJun,  55. 

When  family  record  admissible 
in  support  of  plea  of  infancy. 
Kobbe  «.  Price,  14  Hun,  55. 

Journal  of  common  council,  best 
evidence  of  matters  required  to  be 
-there  recorded.  Matter  of  Carlton 
St.,  16  Sun,  497. 

Judgment  rolls  as  evidence; 
when  effect  not  restricted.  Hersey 
V.  Benedict,  15  Hun^  282. 

Judgment  not  proved  by  copy  of 
certified  order.  Forsyth  «.  Camp- 
bell, 15  Euuy  235. 

When  admission  of  certificate  of 
street  superintendent,  unauthor- 
ized to  give  such,  as  to  work  being 
properly  done,  for  village  trustees, 
error.  Parr  v.  Village  of  Green- 
bush,  72  J\r.  r.  468. 

Official  reports  of  county  treas- 
urer evidence  against  sureties. 
Supervisors  of  Tompkins  t,  Bris- 
tol, 15  Hun,  116. 

When  a  sub-lease  admitted  to 
prove  rental  value.  Ganson  v, 
Tifft,  71  -y.  r.  48. 

Entries  in  accounts,  when  in- 
competent. Necessary  >  authenti- 
cation by  witness.  Pock  v.  Van 
Keller,  15  Hun,  470. 

When  substantial  copy  of  ac- 
counts will  bo  received,  the  orig- 
inal having  been  lost.  Hayes  t. 
Ball,  72  Jf.  r.  418. 

Original  entries  in  notary's  pro- 
test book  admissible  after  his  death 
to  prove  notice.  Nat  Butchers^ 
&c.  Bank  «.  De  Groot,  43  Buper, 
Ct,  (/.  A  8.)  841. 


Copies  of  memoranda 
ble.     Wilson «.  Enapp,  70  N.  T. 
506. 

Map  and  field  notes,  how  an- 
thenticated.  Bucker  «.  Feri,  16 
Hun,  580. 

XIY.   RxTLBS  BsLATrvB  TO  Pab- 
TicuLAB  Facts  asd  Issues. 

6.  BiUs,  NaUs,  and  Chackt. 

Date  of  check,  prima  fade  evi- 
dence of  inception.  Cowing  v- 
Altman,  71  N.  T.  485. 

Evidence  of  notice  of  protest 
after  death  of  notary.  Nat 
Butchers',  &c.  Bank  e.  De  Groot, 
43  Super,  Ct.  (J,  A  8.)  841. 

Evidence  sufficient  to  establish 
assent  to  be  bound  as  indorser  not- 
withstanding laches.  Ross  v. 
Hurd,  71  N.  T.  14. 

11.    Carrien, 

Insufficiency  of  evidence  as  to 
shipment,  of  a  custom  of  common 
carriers  to  deliver  bills  of  lading  to 
bearers  of  orders  from  owneTS. 
Farmers'  &  Mechanics'  Bank  'c 
Erie  Ry.  Co.,  72  JVl  F.  188. 

Record  of  lienor  in  former  ac- 
tion, to  show  damages  against 
common  carrier  for  negligently  de- 
livering a  bill  of  lading  to  one  w]^o 
converts  the  goods.    lb, 

18.   Chattel  MartgaffM. 

Evidence  of  fraud  in  chattd 
mortgage  on  fluctuating  stock. 
Southard  «.  Pinckney,  6  JJtIb.  Ftm 
Cat.  184. 

Evidence  of  fairness  of  sale  on 
foreclosure  of  chattel  mortgage. 
Hall  V.  Ditson,  6  Aid.  Ifms  Oet» 
108. 
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15.  Cimapiracy, 

What  declarations  of  co-conspir- 
ator admissible.  People  v.  Gor- 
ham,  16  Hun^  03. 

16.   CoTitraeU, 

Evidence  to  identify  snbject  mat- 
ter of  contract,  admissible.  Wil- 
liams «.  Slote,  70  K  T.  601. 

What  evidence  insufficient  to 
show  abandonment  of  contract  by 
village  tmstees.  Parr  «.  Village  of 
Greenbusb,  72  K  T.  463. 

What  insufficient  to  establish 
oral  contract  between  very  aged 
person  and  relatives,  that  he  will 
leave  them  his  property  in  return 
for  their  care  of  him.  Shakespeare 
V.  Markham,  72  K  T.  400. 

18.   Corporations, 

Matters  to  avoid  franchise,  must 
be  strictly  proved.  Union  Hotel 
Co.  «.  Hersee,  15  HuUy  871. 

28.  Damages, 

Incompetency  of  evidence  show- 
ing that  plaintiff  in  action  for 
negligence  was  insured,  and  had 
received  the  amount  of  his  loss. 
Carpenter  v,  £astem  Transp.  Co., 
71  Jf.  T,  674. 

How  market  price  of  a  com- 
modity may  be  determined.  Har- 
rison «.  Glover,  72  N.  T,  451. 

Admissibility  of  evidence  to  show 
not  simply  that  damages  assessed 
were  too  high,  but  also  to  sustain 
all^ations  of  fraud  in  the  assess- 
ment. Jordan  v.  Yolkenning,  72 
N,  T,  800. 

24.  Death, 
Statement  of  physician  in  proof 


of    death,    not   conclusive    upon* 
party  making  proof.     Cushman  «. 
United  SUtes  Life  Ins.  Co.,  70  if. 
T,  72. 

26.  Debtor   and   OredUor, 

Evidence  of  fraudulent  prefer- 
ence under  bankrupt  act.  Basin 
V,  Anunidown,  15  J9im,  422. 

26.  Deeds, 

Evidence  of  fraud  in  procuring 
execution  of  deed.  Kilmer  v. 
Smith,  48  Super,  Ot.  (J,  A  8,) 
461. 

What  sufficient  to  show  fraud  in 
delivery.  Kinsey  «.  Leggett,  71 
N,  T,  887. 

Effect  of  consideration  clause  in 
a  deed  upon  burden  of  proof. 
Hebbard  «.  Haughian,  70  N,  T. 
54. 

27.  Divorce, 

Judgment  record,  in  action  fov 
divorce,  competent  to  show  status 
of  divorced  wife.  Wottrich  «. 
Freeman,  71  IT.  T,  601. 

Conclusiveness  of  finding  as  to 
domicil  of  party  to  foreign  judg- 
ment for  divorce,  in  action  in  this 
State.  Hunt  «.  Hunt,  72  N,  T, 
217. 

What  required  in  action  of 
divorce  to  establish  recriminatory 
charges;  and  what  circumstances 
of  cohabitation,  &c.,  insufficient  to 
sustain  charges  of  adultery.  Pol- 
lock V.  Pollock,  71  N,  T,  187. 

82.  Ehnbetdement. 

Indictment  for  embezzling 
public  money:  evidence  to  show 
what  might  have  been  receivedf 
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inadmissible.    Bork  v.  People,  10 
Sun,  476. 

88.  Employment. 

Presumption  as  to  character  of 
employment,  where  one  uses  the 
tools  and  works  on  the  land  of 
another.  Rawley  «.  Brown,  71  N. 
T.  85. 

85.  Exeeutovi  and  Adminittratan, 

Eyidonce  of  good  faith  of  execu- 
tor. Oiant  «.  Carver,  15  JStin, 
861. 

Proof  of  appointment  of  foreign 
administrator.  Smith  «.  Tiffany, 
16  JJun,  552. 

89.  FaUe  Pretenseg. 

False  pretenses:  eyidence  of 
financial  condition,  Abbott  o. 
People,  15  Hun,  437:  subsequent 
statements  to  prove  knowledge, 
when  too  remote,  Shulman  «. 
People,  14  Sun,  516. 

Evidence  of  false  representa- 
tions. '  Bacon  v.  Frisbie,  15  Sun^ 
26. 

42.  Forgery, 

When  signature,  made  in  open 
court,  admissible.  Bronner  o. 
Loomis,  14  Hun,  84L 

48.  Fraud, 

Contemporaneous  frauds  admis- 
sible in  action  for  fraud.  Hersey 
V,  Benedict,  15  Hun^  282. 

Evidence  of  fraud  in  circuitous 
transfer,  for  person  secretly  acting 
for  his  own  benefit.  De  Lavalctte 
V.  Bhaw,  48  Super,  Ot.  (J.  db  S,) 
18. 

48.  Huiband  and  Wife, 
'Intent   of    married    woman   to 


charge  her  separate  estate  pre- 
sumed from  circumstances.  McVey 
V,  Cantrell,  70  K  T,  295. 

Evidence  of  agency  of  husband 
in  trade  for  wife.  Tremsn  f. 
Allen,  15  Sun,  4. 

51.  Ineanity, 

Evidence  and  burden  of  proof 
of  insanity.  Weed  «.  Mut  Benefit 
life  Ins.  Co.,  70  JT.    T,  561. 

When  admittance  to  innne 
asylum,  nor  finding  of  oonrt  of 
another  State,  not  evidence  of  in- 
sanity. Newton  «.  Mut.  Ben.  lifs 
Ins.  Co.,  15  Sun,  595. 

52.  Inewranee, 

Presunlption  of  reference  in  a 
policy  to  an  application,  as  a  psit 
of  the  poliey.  Vilas  «.  K  Y.  Cen- 
tral Ins.  Co.,  72  N.  T.  590. 

On  what  evidence  policy  held  to 
have  ceased  to  operate.  '*Port 
risk^*  a  technical  term  to  be  ex- 
plained by  experts.  Nelson  «.  Son 
Mut.  Ins.  Co.,  71  y,  T,  453. 

What  sufilcient  to  prove  an  ac- 
ceptance of  proofs  of  loss  on  insor- 
ance.     Eeeney  e.  Home  Ins.  Co., 

71  If,  r,  896. 
Extnnsic  evidence,  as  to  subro- 
gation, &c.,  when  inadmis^ble  in 
action  for  insurance      Foster  «. 
Van  Reed,  70  If.  T.  19. 

Evidence  that  premises  bad  not 
become  vacant  and  unoccapied. 
Whitney  «.  Black  River  Ins.  Co., 

72  N,  T,  117. 
Insufficiency    of     evidence    of 

coercion  by  threats,  &c,,  by  agent 
of  life  insurance  company,  to  induoe 
surrender  of  policy.  Stilwell  f. 
Mut.  Life  Ins.  Co.,  72  K.  T,  885. 
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68.  Intent. 

Evidence  of  intent  in  false  pre- 
tenses,  when  admiasible.  Babcock 
«.  People,  16  Hunj  847. 

Assignment  to  accomplice  in 
fraud,  admissible  to  show  intent. 
Hersey  v,  Benedict,  15  Hun,  282. 

Evidence  in  an  action  by  pledgees 
for  lien,  to  show  that  a  lien  was 
not  to  exceed  a  certain  amount. 
Carrington  «.  Ward,  71  iV.  T,  860. 
.  Evidence  of  intent  not  to  create 
trust:  irrevocable.  Meiggs  v. 
Heiggs,  15  ffun,  458. 

55.   Jurisdiction, 

Evidence  of  jurisdiction,  or  the 
want  of  it,  in  judgment  of  forfeit- 
ure. Chapman  «.  PhoBniz  Nat. 
Bank,  6  Alib,  New  Cos,  118. 

57.  Larceny, 

Evidence  tending  to  explain  sus- 
picious circumstances,  when  admis- 
sible in  case  of  larceny.  Crapo  v. 
People,  15  Hun,  260. 

59.  Libd. 

Express  malice,  how  shown. 
Hamilton  e.  Eno,  16  Hun,  599. 

65.  Marriage. 

When  hearsay  and  traditional 
evidence  competent  to  prove  a 
marriage:  conflict  of  evidence  as 
to  a  marriage  presumed  from  co- 
habitation, and  a  subsequent  one 
made  openly  and  formally.  Cham- 
berlain V,  Chamberlain,  UN,  T. 
428. 

In  crim.  con.  marriage  may  be 
proved  by  witness:  judgment  in 
divorce  when  competent.  Wot- 
trich  V.  Freeman,  71  N.  T.  601. 


69.  Negligence. 

Evidence  of  negligence  in  pro- 
viding unsafe  machinery.  Cone  e. 
Delaware,  &c.  R.  R.  Co.,  15  Hun, 
172. 

What  question  to  show  negli- 
gence properly  excluded.  Car- 
penter V.  Eastern  Transp.  Co.,  71 
N  r.  574. 

Opinion  of  witness  as  to  negli- 
gence, in  action  for  damages,  ex- 
cluded. Carpenter  v.  Eastern 
Transp.  Co.,  71  N.  T,  574. 

Evidence  of  negligence  of  ware- 
houseman: burden  of  proof. 
Abecasis  «.  Gray,  48  8uper.  Ct.  {J, 
<t  8,)  578. 

When  violation  of  ordinance  re- 
specting the  putting  up  of  stove- 
pipes, is  not  of  itself  evidence  of 
negligence,  Briggs  v.  N.  Y.  Cen- 
tral, «&c.  R.  R  Co.,  72  N.  T.  26. 

Competency  of  city  ordinances, 
where  the  municipal  corporation 
seeks  to  recover  from  original 
wrong-doer  the  amount  of  a  judg- 
ment against  it  for  negligently  ob- 
structing the  streets.  City  of 
Rochester  «.  Montgomery,  72  N, 
r.  65. 

What  evidence  inadmissible  to 
prove  that  beU  was  not  rung  at 
railroad  crossing.  Chapman  «.  N. 
Y.  Central,  &c.  R  R.  Co.,  HHun^ 
484. 

Evidence  sufficient  to  sustain 
contributory  negligence.  Lanigan 
V.  N.  Y.  GasUght  Co.,  71  N.  T, 
29. 

Evidence  of  obstruction  to  sight 
of  track  at  public  crossing  compe- 
tent upon  question  of  contributory 
negligence.  Cordell  v.  N.  Y.  Cen- 
tral, &c.  R.  R  Co.,  70  N,  T.  119. 
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71.   CrffUtT. 

In  proceedings  to  remove  a  po- 
liceman, Yftriance  between  proof 
and  charge  that  his  *^  conduct  was 
unbecoming  an  officer.'^  People 
«e  rd.  Clapp  0.  Board  of  Police,  72 
N,  F.  416. 

72.  PartMinihip, 

Existence  of  joint  stock  associa- 
tion, how  proved.  Saltaman  «. 
Bhults,  14  Eun^  256. 

78.  Fayment. 

Pecuniary  condition  and  per- 
sonal relations  of  parties,  when  ad- 
missible on  question  of  payment. 
Nicholls  «.  Van  Valkenburgh,  16 
Hun.  280. 

Evidence  of  value  of  mortgaged 
premises,  relevant  upon  the  ques- 
tion whether  assignment  of  mort- 
gage was  payment  or  security. 
Wallis  «.  Randall,  10  Hm^  83. 

78.  PtiM^^  and  Agent. 

Evidence  of  agency.  Smith  «. 
Frost,  70  N.  T.  65. 

Shifficiency  of  evidence  that  one 
had  authority  to  receive  goods,  as 
agent.  Competency  of  entry  of 
order  from  defendant  to  a  principal 
through  an  agent,  with  defend- 
ant's name  thereon,  to  show  that 
the  principal  acted  upon  it.  Wil- 
cox Silver  Plate  Co.  «.  Green,  72 
N.  T.  17. 

Evidence  that  notes  were  pur- 
chased in  reliance  upon  the  repre- 
sentations of  an  agent,  and  a  rati- 
fication by  principal.  Ahem  9. 
Goodspeed,  72  K  T.  108. 

What  evidence  not  conclusive  as 
to  a  disclosure  of  principals.  Cobb 
«.  Knapp,  71  N.  T,  848. 


79.  I^rinc^xU  and  Stirety. 

Principal's  declarations,  not  ad- 
missible against  surety.  Horn  e. 
Perry,  14  Hun,  409. 

No  presumptions  against  sure- 
ties, of  misconduct  of  county  treas- 
urer. Supervisors  of  Tompkins  v, 
Bristol,  16  Hun,  116. 

Competency  of  evidence  tending 
to  show  condition  of  assets  of  es- 
tate, prior  to  the  execution  of  ex- 
ecutor's bond  by  sureties.  Sco- 
field  «.  Churchill,  72  JV.  T.  665. 

82.  Beal  Proper^. 

Evidence  of  possession  of  real 
estate.  Wing  v,  Disse,  15  JJtm, 
190. 

When  possession  is  consistent 
with  outstanding  title.  Rawley  v. 
Brown,  71  2f.  T.  85. 

Evidence  of  acceptance  of  dedi- 
cation. De  Witt «.  Village  of  Ith- 
aca, 15  Hun,  568. 

84.  8ede$. 

What  facts  insufficient,  and  what 
must  be  shown  to  authorize  a  find- 
ing of  an  offer  to  sell  merchandise. 
Harrison  v.  Glover,  72  N.  T,  451. 

What  sufficient  to  justify  a  find- 
ing that  a  sale  was  for  cash.  Ein- 
sey  «.  Leggett,  71  N,  71  387. 

What  insufficient  to  show  trans- 
fer of  title  in  an  alleged  sale.    Ih, 

What  sufficient  to  establish 
finding  of  valid  delivery  and  ac- 
ceptiance,  on  a  sale.  Burrows  «. 
Whitaker,  71  2f.  T.  291. 

85.  Sedudion. 

Various  points  as  to  evidence  of. 
Armstrong  «.  People,  70  If*  T* 
88. 
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86.  Seniees. 

Evidence  as  to  whether  senrices 
-were  in  exchange.  Young  v.  Hunt, 
72  N.  T.  604. 

88.  Slander. 

Imputation  of  larceny:  presen- 
tation of  accounts.  Hayes  «.  Ball, 
7a  if.  F.  418. 

01.   Tradmnarh. 

BWdence  of  infringement  of 
trademark.  Colman  «.  Crump,  70 
jr.  r.  578. 

Proof  of  infringement  or  imita- 
tion of  trademark  to  sustain  in- 
junction. Euoch  Morgan^s  Sons* 
Company  o.  Schwachofer,  6  Abb, 
Nino  Cob.  265. 

04.  UMg0. 

When  evidence  of  usage  inad- 
missible to  prove  implied  warranty. 
People's  Bank  v.  Bogart,  16  Hutiy 
270. 

Evidence  of  bookkeeper,  when 
admissible  as  to  course  of  business. 
Nicholls  V.  Van  Yalkenburgh,  15 
Hun,  230. 

Distinction  between  proof  of 
usage  and  proof  by  experts  of 
technical  term.  Nelson  v.  Sun 
Hut.  Ins.  Co.,  71  K  T.  458. 

05.  Usurp. 

Borden  of  proof  and  evidence  of 
usury.  Matthews  «.  Coe,  70  JV.  F. 
289. 

08.  wm$. 

Evidence  of  imbecility  and  un- 
soundness of  mind.  Matter  of 
Zimmer,  15  Hun,  214. 

Insufficiency  of  evidence  to  show 

Vol.  V. 


want  of  mental  capacity  or  estab- 
lish  undue  influence.  Horn  v, 
Pullman,  72  N.  T.  260. 

EXCEPTIONS. 

How  waived.  Fire  Depart,  of 
Whitesboro  «.  Thomson,  16  Hun, 
474. 

Ground  of  exception  on  referee's 
refusal  to  find  fact  on  conflicting 
evidence.  Potter  v.  Carpenter,  71 
if.  F.  74. 

EXCISE. 

Effect  of  failure  of  commissioner 
of  excise  to  file  bond.  Cronin  •, 
Gundy,  16  Hun,  520. 

Furnishing  liquors  to  intoxicated 
person,  not  a  misdemeanor.  People 
ex  ret.  Hislop  v.  Cowles,  16  Hun, 
577. 

Appointments  to  civil  offices, 
how  made.  People  ex  rd.  Babcock 
fj.  Murray,  70  N.  F.  521. 

Action  for  penalties  for  selling 
liquors  in  Gloversville,  must  be  by 
village.  Village  of  Gloversville  o. 
Howell,  70  JY.  F.  287. 

EXECUTION. 
I.  Against  Pbopbrtt. 

Money  collected  by  sheriff  on 
execution,  not  leviable  property. 
Adams  v.  Welsh,  48  Super,  Ct.  (J. 
A  S,)  52. 

Shipper  has  no  leviable  interest 
after  goods  placed  on  board  and 
bills  of  lading  issued.  Campbell 
V.  Conner,  70  N.  F.  424. 

Exemption  right,  defeated  by 
foreign  trustee  process.  Matter  of 
Paulmier,  5  Abb.  New  Ccu,  151. 

Priority  of  lien  when  sheriff 
levies  under  execution  against  flnn, 
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and  indiyidual  members  thereof. 
Ryder  v,  Gilbert,  16  Hun,  168. 

Delivery  of  execution  amounts 
to  levy  when  sheriff  is  in  posses- 
sion. Ryder  v,  Qilbert,  16  Hun, 
163. 

Payment  by  debtor  to  sheriff: 
moneys,  how  applied.  Adams  «. 
Welsh,  43  Super.  Ot.  {J.  A  8.)  52. 

n.    exbcutioh    against    thb 
Pebson. 

When  defendant  may  compel  ex- 
ecution against  the  person.  N.  Y. 
Guaranty,  &c.  Co.  o.  Roberts,  43 
Super,  Ct,  (J,  it  8.)  551. 

Right  of  execution  against  prop- 
erty before  execution  against  per- 
son, may  be  waived  by  judgment 
debtor.  N.  Y.  Guaranty,  &c.  Co. 
V.  Roberts,  43  Super.  Ct.  {J.  db  S.) 
551;  N.  Y.  Guaranty,  Ac.  Co.  «. 
Rogers,  71  K  T.  877. 

Power  of  jailer  to  discharge 
prisoner,  and  liability  of  sheriff  for 
such  discharge  as  for  an  escape. 
Wemple  «.  Glavin,  5  Mb.  New  Cos. 
860. 

EXECUTORS   AND    ADMINIS- 
TRATORS. 

I.  Geiteral   Pbinciplbs  of  Ad- 
icmisTRATiOK,    Domestic 

AND  FOBBION. 

Assets  of  non-residents,  how  ad- 
ministered. Fox  «.  Carr,  16  Sun, 
434. 

n.  Afpointhsnt  of  ExBcxrroRS 
AND  Administrators. 

How  far  verified  petition  compe- 
tent proof  as  to  heirs,  &c.  Bailey 
V.  Hilton,  14  Bun,  8. 

Each  heir  at  law  may  sue  on 


administrator's  bond  for  his  share. 
Bramley  v.  Forman,  15  Bun,  144. 

Misnomer  of  county  in  adminis- 
trator's  bond.  Gerould  «.  Wilson, 
16  Bun,  580. 

When  decree  of  surrogate  con^ 
elusive  upon  sureties  to  executor's 
bond.  Scofield  v.  Churchill,  7S 
N.  r.  665. 

As  to  sureties  to  a  bond  given 
by  executor,  as  prescribed  by  stat- 
ute, limiting  their  liability  to  acts 
of  executor  done  before  the  giving 
of  the  bond,  Scofield  v.  Churchill, 
72  N.  T.  665. 

IV.  Cars  and  Management  of 

the  Estate. 

Power  of  one  of  several  executors 
to  bind  estate  by  indorsing  note. 
Bailey  v.  Spofford,  14  Bun,  86. 

When  funds  regarded  as  in  the 
hands  of  one  as  trustee,  rather  than 
as  executor.  Holden  «.  N.  T.  A 
Erie  Bank,  72  JV.  T.  286. 

Executor  paying  a  debt  in  foil 
under  decree,  protected.  Thomson 

V.  Taylor,  71  if.  T.  217. 

When  executor  liable  for  fail- 
ure to  collect  judgment.  HoUister 
«.  Burritt,  14  Bun,  291. 

When  executor  liable  on  lease  to 
testator.  Howard  «.  Heinerschit, 
16  Bun,  178. 

Remedy  of  executors,  in  prevent- 
ing enforcement  of  judgment 
against  the  estate.  McNulty  t. 
Hurd,  72  N.  F.  618. 

When  defendant  executors,  re- 
garded as  joint  debtors,  and  a 
demand  against  one  sufficient  to 
maintain  action  against  both. 
Scholey  v.  Halsey,  72  N.  7.  578. 

Action  upon  bond  of  non-resi- 
dent executor,  by  whom  hroogfat 
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People  ex  rd,  Becar  v,  StruUer,  16 
iTrm,  234. 

Judgment  on  reference  of  dis- 
puted claim,  when  not  reviewable 
at  general  term.  Frane  v.  Van 
Tine,  16  Eun,  628. 

When  administrator  here  of  for- 
eign intestate,  may  sue.  Fox  v. 
Carr,  16  Hun,  566. 

Assignee  of  foreign  adminis- 
trator, may  sue  here.  Smith  «. 
Tiffany,  16  Eun,  552. 

What  is  laches  in  enforcing  claim 
against  estate.  Wormuth  «. 
Tracy,  15  Hun,  180. 

Statute  of  limitations  as  to 
claims  against  executor,  when  ne- 
gotiators do  not  waive.  Comes 
9.  Wilkin,  14  Hun,  428. 

V.  Payment  op  Debts  and  Lbga- 

CTBS. 

Funeral  expenses,  when  monu- 
ment not.  Owens  «.  Bloomer,  14 
HuHy  296. 

VL  ACCOUNTINO  AND  DlBTBIBU- 
TION. 

Accounting  before  the  surrogate 
under  2  R.  S.  92,  f  52,  what  infor- 
mation may  be  used.  Buchan  t, 
Rintoul,  70  JV.  Y.  1. 

Administrator  after  removal, 
may  be  cited  to  account  by  dis- 
tributee. Gerould  v.  Wilson,  16 
Hun,  580. 

When  interest  not  chargeable  to 
administrator  on  increased  value  of 
bonds  at  time  of  accounting. 
Wright  V,  Fleming,  71  JST.   Y.  613. 

Administrator,  allowed  pay- 
ments on  account  of  mortgage  up- 
on real  estate  sold  to  pay  debts, 
and  reimbursed  for  advances   to 


pay  interest-bearing  debts.     Stil- 
well  V.  Melrose,  15  Hun,  878. 

When  administrator  precluded 
from  applying  advances  paid  to  co- 
heir, towards  share  of  realty, 
instead  of  to  the  personalty. 
Wright  «.  Wright,  72  N.   Y.  149. 

Jurisdiction  of  surrogate  to  de- 
termine validity  of  claim  by  exec- 
utor; objections  to  account  of: 
proof  of  payments  by  executor. 
Bonghton  v.  Flint,  5  Abb.  New  Com, 
215. 

Charges  of  executor  for  taxes 
paid,  once  rejected  by  the  surrogate 
should  not  be  again  made.  De- 
nusmes  «.  Deraismes,  72  JT.  Y, 
154. 

Money  paid  to  support  minors 
and  for  counsel,  when  allowed  on 
final  accounting.  Matter  of  Marx, 
5  Ahb,  New  Com,  224. 

As  to  jurisdiction  of  surrogate  in 
determining  respecting  a  claim 
purchased  by  an  executor  after  he 
became  such,  and  in  which  he  had 
no  prior  interest.  Shakespeare  v. 
Markham,  72  N  F.  400. 

Surrogate  may  issue  separate 
certificates  under  one  decree. 
Bramley  v.  Forman,  15  Hun^  144. 

When  decree  on  final  accounting, 
invalid.  McNaug^on  «.  Chave,  5 
AJSb,  New  Cm.  225. 

Vn.  Sale,  &c.,   of  Real  Prop- 
EBTT  for  Payment  of  Debts. 

Sale  of  real  estate  to  pay  debts, 
what  debts  included.  Owens  e. 
Bloomer,  14  Hun,  296. 

On  application  for  sale  of  land 
to  x>ay  debts,  surrogate  may  adju- 
dicate upon  disputed  claims.  Hop- 
kins «.  Yan  Valkenbuigh,  16 
Hun,  8. 
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EXPRESS  COMPANIES. 

Carriers  may  limit  liability. 
Magnin  e.  Dinsmoro,  70  iV.  F.  410. 

FACTOR 

Aasigmnent  by  dd  credere  factor ; 
rights  of  consignors.  Conyerseville 
Co.  V,  ChambersburgCo.,  14  Huny 
609. 

FALSE  PRETENSES. 

Distinction  between  false  pre- 
tenses and  larceny.  Zinkv.  People, 
16  Hun,  896 ;  reversed  in  court  of 
appeals,  but  not  yet  reported. 

False  pretenses,  intent  a  ques- 
tion for  jury.  Brown  v.  People, 
16  Hun^  685. 

FENCES. 

Proceedings  for  maintaining  and 
removing  division  fences.  Cham- 
berlain «.  Reed,  14  Hun,  408. 

FIRE  ESCAPE. 

Repairs  to  fire  escape,  owner 
must  make.  McAlpin  v,  Powell, 
70  JT.  T.  126. 

FIXTURES. 

Fixtures,  what  constitutes:  in- 
tent not  controlling.  McEeage  v. 
Hanover  Fire  Ins.  Co.,  16  Hun, 
230. 

When  machinery  is,  between 
mortgagor  and  mortgagee.  Wells 
V.  Maples,  15  Hun,  90. 

FORECLOSURE. 

Foreclosure  by  advertisement: 
prerequisites :  necessary  parties. 
Mickles  v.  Dillaye,  15  Hun,  296. 

Sufficient  to  sustain  action  of 
foreclosure,  that  the  debt  is  due. 
Morris  «.  TuthiU,  72  JV.  T.  575. 


Leave  of  court  to  begin  the 
action.  Campbell  v.  Smith,  71  If. 
r.  26. 

Necessity  of  notice  of  foreclos- 
ure to  grantee  assuming  mortgage, 
and  leave  of  court  to  bring  action. 
Comstock  «.  Drohan,  71  i\^  F.  9; 
and  see  19  Alb.  L.  J.  888. 

Malice  of  assignor  and  assignee 
of  mortgage,  and  want  of  consider- 
ation as  defenses  to  foreclose,  or 
an  impeachment  of  title,    lb. 

Promise  by  third  person  to  pay 
another^s  debt  secured  by  mort- 
gage, cannot  be  inforced  during 
pendency  of  action  to  foreclose  the 
mortgage  without  leave  of  court 
Scofield  V.  Doscher,  72  N.  T.  491. 

Effect  of  neglect  to  foreclose  on 
request  of  mortgagor.  Loomis  «. 
Balheimer,  6  Abb.  Nmo  Cae.  268. 

Usurious  agreement  for  exten- 
sion of  mortgage,  no  bar  to  fore- 
closure. Church  V.  Maloy,  70  F. 
T.  68. 

When  power  of  sale  under  fore- 
closure fully  executed,  and  upon 
what  it  rests.  Mowry  «.  Sanborn, 
72  N.  7.  584. 

Effect  of  sale  by  referee  in  Kings 
county.  Dickinson  «.  Dickey,  14 
Hun,  617. 

Who  entitled  to  surplus  moneys 
on  foreclosure  of  lands  purchased 
by  one,  title  taken  in  another. 
Hurst  V.  Harper,  14  Hun,  280. 

Vesting  of  title  on  foreclosure 
sale:  apportionment  of  income 
from  premises.  Stimson  «.  Ar- 
nold, 5  Abb.  New  Ca$.  877. 

Defendant  may  have  prior  mort- 
gages held  by  him  satisfied  from 
proceeds.  Doctor  o.  Smith,  16 
Hun,  245. 

When  mortgagor  not  liable  for 
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deficiency.  Marshall  v,  Davies,  16 
Mun,  606. 

Creditor  obtaining  a  lien  be- 
tween filing  of  lUpendena  and  com- 
plaint not  affected  by  order  mme 
pro  tunc,  Weeks  v.  Tomes,  16 
Mun,  849. 

Sale  in  foreclosnre  cuts  off  judg- 
ment recovered  after  filing  of  lis 
pendens.  Fuller  «.  Scribner,  16 
Mun,  ISO. 

When  purchaser  on  foreclosure 
sale  will  be  released  from  purchase 
by  reason  of  defect  in  parties. 
Verdin  t>.  Slocum,  71  N.  T,  345. 

When  confirmation  of  referee^s 
report  of  sale  unnecessary.  Moore 
V,  Shaw,  15  Hun,  428. 

Foreclosure  of  mortgage  cover- 
ing different  parcels;  order  of  sales. 
Steere  v.  Childs,  15  Hun,  511. 

Sufficiency  of  one  copy  of  notice 
of  sale  to  which  all  the  affidavits  in 
foreclosure  proceedings  are  at- 
tached. Mowry  «.  Sanborn,  72  JT. 
71  534. 

FOREIGN  CORPORATIONS. 

Taxation  of.  People  ex  rd.  Bay 
State  Shoe  &  Leather  Co.  v. 
McLean,  5  AVb.  New  Cos.  187. 

FORFEITURE. 

Jurisdiction  in  proceedings  of. 
Chapman  «.  Phcenix  Nat.  Bank,  5 
AN>.  New  Cos.  118. 

Forfeiture  created  by  contract, 
when  relieved  against  in  equity. 
Wheeler  o.  Connecticut  Mut  Life 
Ins.  Co.,  16  J7un,  817. 

FORGERY. 

What  constitutes.  Mann  «•  Peo- 
ple, 15  Hun,  155. 


FORMER  ADJUDICATION. 

Acquittal,  when  a  bar  to  a 
second  trial.  Croft  «.  People,  15 
Hun,  484. 

Order  on  motion,  when  res  a^^ 
dicata.  Boon«.  Moss,  70  JT.  F.  465. 

Decision  in  bankruptcy  court 
when  conclusive  in  action  in  State 
court.  Van  Dolsen  v.  Abendroth, 
48  Super.  Ct.  (J.  A  8.)  470. 

Estoppel  by  former  action. 
Cooper  V.  Smith,  48  Super,  Ct.  (J, 
ds  8.)  9. 

FRANCHISE. 

Franchises  assigned  to  corpora- 
tion, how  annulled.  People  v. 
Albany,  &c.  R.  R.  Co.,  15  Hun, 

126. 

FRAUD. 

When  concealment  is.  Morris  o. 
Budlong,  16  Hun,  570. 

Fraud  in  contracting  debt.^ 
Standard  Sugar  Refinery  v.  Day- 
ton, 70  M  T.  486. 

Fraud,  how  established.  Cohn 
V.  Groldman,  4Z  Super,  Ct.  (J.  dkS.) 
486. 

What  facts,  omitted  in  a  petition 
for  divorce  in  another  State,  not  a 
fraud  so  as  t()  impeach  the  judg- 
ment therein.  Hunt  v.  Hunt,  72 
N.  T.  217. 

When  gross  exaggeration  of 
value,  sufficient  evidence  of  fraud 
to  invalidate  assessment  of  dama- 
ges. Jordan  v.  Yolkenning,  72  N 
T.  800. 

Fraud,  conveyance  formed  by,  a 
nullity.  Moody  v.  Moody,  16  Hun, 
189. 

When  party  to  action  for  fraud 
may  retain  what  he  has  received. 
Lexow  V.  Julian,  14  Hwk,  152. 

Accomplice  in  fraudulent  com- 
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bination  to  obtain  another's  prop- 
erty. Morehouse  «.  Yeager,  71  JV^. 
r.  694. 

Relief  in  equity  against  city 
amounting  to  fraud  or  collusion. 
DeLavalettev.  Bhaw,  i^  Super.  Ct. 
(J,  d  8,)  18. 

Allegations  of  fraud  in  obtaining 
judgment  at  law  required,  to  ob- 
tain relief  against  in  equity.  Boss 
«.  Wood,  70  JT.  r.  8. 

FRAUDULENT   CONVEY- 
ANCE8. 

One  taking  for  antecedent  debt, 
not  Jxma  Jide  purchaser.  Nelson 
V.  Drake,  14  Ewiy  465. 

Effect  of  consideration  on  fraud- 
ulent conveyance.  Van  Wyck  v. 
Baker,  16  ITun,  168. 

To  what  extent  dower  right  is  a 
consideration  as  against  creditors. 
Smart «.  Earing,  14  Hun,  276. 

Chattel  mortgage,  when  void  as 
to  creditors.  Dutcher  v.  Swart- 
wood,  15  Bufiy  81. 

Voidability  of  transfer,  in  trust, 
of  property  before  discharge  from 
bankruptcy,  where  the  intent  is  to 
defraud  creditors.  Dewey  «. 
Moyer,  72  K  T.  70. 

When  made  to  wife,  construc- 
tive notice  of  defect  in  her  title, 
made  by  issue  of  attachment  on  fil- 
ing of  lis  pendens  before  the  con- 
veyance to  her.  Shand  v.  Hanley, 
71  JT.  r.  319. 

Action  by  a  judgment  creditor 
who  is  so  subsequent  to  the  con- 
veyance. Shand  v.  Hanley,  71  if. 
Y.  819. 

GAS-LIGHT  COMPANIES. 

Liability  of,  for  damages  to  cus- 
tomer,  arising  from  a  failure  to 


close  service  pipe,  where  supply 
has  been  discontinued.  Lanigaa 
V.  N.  Y.  Gas-Light  Co.,  71  N.  7. 
29. 

GUT. 

What  constitutes  absolute  gift. 
Curry  v.  Powers,  70  If.  T.  212. 

GOODWILL. 
What  is  included  in.    Boon  «. 
Moss,  70  JT.  T.  466. 

GUARANTY. 

What  is  guaranty :  effect  of  gen- 
eral guaranty.  Winchell  v.  Doty, 
15  Hun,  1. 

What  is  continuing  guaranty. 
City  Nat.  Bank  v.  Phelps,  16  Hun, 
158. 

Promise  to  pay  debt  of  another, 
when  not  within  the  statute  of 
frauds.  Allen  v.  Eighmie,  14  Hun, 
559. 

Guaranty  terminated  by  dissolu- 
tion of  firm :  what  will  not  revive 
against  a  member.  City  Nat.  Bank 
V.  Phelps,  16  Hun,  158. 

When  covenant  of  assignee  of 
bond  and  mortgage  to  pay  de- 
ficiency upon  sale  under  foreclosure 
not  a  guaranty  of  payment 
McMurray  v.  Noyes,  72  iT.  Y.  533. 

What  delay  sufficient  as  IoAm, 
to  discharge  guaranty,  to  pay 
deficiency  on  sale  under  foreclos- 
ure.    Ih. 

Guaranty  of  payment,  not  a 
guaranty  of  validity.  Tiedemann 
«.  Ackerman,  16  Hun,  807. 

When  guarantor  of  collection 
becomes  liable.  Griffith  v.  Robert* 
son,  15  Hun,  844. 

Guarantor  of  usurious  mortgage 
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liable.     Hoeffler   v.  Westcott,  15 
HuTiy  248. 

What  settlement  of  defendants, 
as  guarantors,  precludes  defense, 
based  upon  the  use  made  of  bills 
of  lading  by  acceptor  of  bill  of  ex- 
change. Kidder  «.  Horrobin,  12 
N.  T.  159. 

GUARDIAN  AND  WARD. 

Authority  of  testamentary  guar- 
dians. Gklston  V.  Shields,  16  Hun^ 
148. 

HABEAS  CORPUS, 

Jurisdiction,  the  only  question 
when  relator  is  under  sentence. 
People  ez  rd,  Catlin  o.  Neilson,  16 
Huny  214. 

When  mandamus  to  inferior 
tribunal  cannot  issue  under.  Peo- 
ple ex  rd.  Phelps  v,  Donohue,  14 
Hufiy  133. 

When  writ  should  be  dismissed 
(8  £  i9.  5  ed.  888  &  4,  §§  86  &  89; 
Ih.  887,  §  55)  ;  People  ex  rd, 
Phelps  ©.  Court  Oyer  &  Terminer, 
14  Hun^  21. 

Effect  of  chap.  668,  Laws  1878, 
(as  to  removal,  &c.)  on  KdbeoA  cor- 
pus act.     Ih, 

HEALTH. 

Sanitary  code  recognized  by 
Laws  1873,  chap.  885,  §  82. 
Schrumpf  v.  People,  14  Hun^  10. 

HIGHWAYS. 

What  constitutes  highway 
<<  opened  and  worked."  Beckwith 
t^  Whalen,  70  N.  T,  430. 

Order  of  commissioners  of  high- 
ways describing  old  road,  not  con- 
clusive as  to  location.  Borriesv. 
Horton,  16  Hun^  189. 


Commissioners  of  highways, 
when  liable  for  defects  in.  Boet- 
wick  0.  Barlow,  14  Huriy  177. 

Liability  of  contractor  of  munic- 
ipal corporation  to  repay  judgment 
obtained  against  the  latter  in  con- 
sequence of  his  negligence  in  ob- 
structing street  while  building  on 
its  land.  City  of  Rochester  v, 
Montgomery,  72  N,  T.  65. 

Driving  on  street  railroad  track ; 
degree  of  care  required.  Adolph 
V.  Central  Park,  &c.  R.  R.  Co.,  43 
Super,  Ct.  (J,  d  8.)  199. 

Highway  between  two  towns, 
effect  of  allotment.  Jones  v.  City 
of  Utica,  16  Bun,  441. 

Evidence  admissible  on  proceed- 
ings for  discontinuing  highway: 
powers  of  referees  on  appeal  from 
commissioners:  any  two  referees 
on  appeal  from  commissioners  may 
make  order.  People  ex  reL  Bailey 
V,  Sherman,  15  Hun,  575. 

HUSBAND  AND  WIPE. 

Abandonment  of  family  in  Kings 
county,  what  constitutes.  Bayne 
V,  People,  14  Hun,  181. 

Joint  tenancy  with  husband,  not 
a  separate  estate.  Pollock  v,  Web- 
ster, 16  Uun,  104. 

What  acts  of  married  woman 
ratify  unauthorized  acts  of  husband 
trading  in  her  behalf.  Wilcox  & 
Gibbs,  &c.  Co.  V.  Elliott,  14  Hun, 
16. 

Contracts  between  husband  and 
w'fe,  what  consideration  will  sup- 
port. Van  Amburgh  «.  Examer, 
16  Hun,  205. 

When  wife^s  money  kept  by  hus- 
band, a  deposit  and  not  a  loan. 
Boughton  V,  Flint,  5  Ahb,  New  Cas^ 
215. 
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When  married  woman  not  liable 
for  deficiency  on  mortgage  exe- 
cuted by  her  and  her  husband. 
Manhattan  Life  Ins.  Co.  t>.  Glover, 
14  Hun,  158. 

Requisites  of  contract  of  married 
woman  to  charge  separate  estate 
when  services  not  for  benefit  of 
that  estate.  Eisenlord  v.  Snyder, 
71  K  T,  45. 

When  promise  of  wife  valid,  and 
enforceable  against  her  separate  es- 
tate. Herrington  «.  Robertson,  71 
N,  F.  280. 

Power  of  wife  to  purchase  prop- 
erty on  credit,  and  rules  determin- 
ing her  liability.  Cashman  v. 
Henry,  5  Ahb.  New  Cos,  230. 

Married  woman,  when  liable  for 
acts  of  her  agent.  Treman  v.  Al- 
len, 15  JJun,  4. 

Agent  must  have  express  author- 
ity to  bind  her  separate  estate  by 
note.  Messmore  v.  Haulenbeek,  15 
Hun,  494. 

Separate  estate  liable  for  funeral 
expenses.  McCue  v.  Garvey,  14 
Hun,  562. 

When  no  ratification  by  wife  of 
a  surrender  of  a  policy  by  her  hus- 
band, will  be  held  merely  from 
silence,  which  circumstances  ex- 
plain. Stillwell  9.  Mut.  Life  Ins. 
Co.,  72  N.  r,  885. 

Validity  of  an  assignment  by 
married  woman  in  blank,  under 
duress  and  coercion  of  her  husband, 
of  policies  of  insurance  upon  his 
life.  Barry  v.  Brune,  71  JT.  F. 
261. 

Right  of  court  in  action  by  wife, 
to  determine  the  conflicting  claims 
of  her  and  of  those  succeeding  to 
the  rights  of  her  assignee  in  blank. 

n. 


ICE. 

Title  to.  Myer  p,  Whitaker,  5 
Mb.  New  Ca$.  172. 

IMPRISONMENT. 

Liability  of  sheriff  for  escape  of 
prisoner  from  jail  liberties.  Wem- 
pie  V,  Glavin,  5  Atib.  Nmt  Cm.  800. 

Power  of  special  term  to  order 
discharge  of  a  person  imprisoned, 
unless  plaintiff  waive  execution 
against  his  person.  N.  T.  Guar- 
anty, &c.  Co.  of  N.  T.  «.  Rogers, 
71  K  T.  377. 

INDEMNITY. 

Promise,  when  for  a  good  consid- 
eration, and  enforceable.  White 
«.  Baxter,  71  N.  T.  254. 

INDICTMENT. 

When  Oyer  and  Tenniner  may 
send  to  General  Sessions.  Myers 
9.  People,  14  Hufiy  416. 

When  count  of  indictment  ren- 
dered substantially  good  and  for- 
mal after  trial  and  judgment 
Schnimpf  v.  People,  14  Hun,  10. 

When  considered  simply  as  for 
an  assault,  construction  of  the 
words  **  sharp ''  within  the  mean- 
ing of  the  act  of  1854.  People  e. 
Casey,  72  N.  F.  393. 

Sufficiency,  in  indictment  for 
larceny,  of  averment  of  ownership 
in  "  The  State  of  New  York  "  in- 
stead of  the  '*  People  of  the  Stote" 
&c. :  meaning,  of  owner  of  prop- 
erty, whether  general  or  a  bailee. 
Phelps  «.  People,  72  N.  T.  884. 

Proper  averment  as  to  owner- 
ship in  indictment  for  stealing  pub- 
lic property.    It. 

Sufficiency  and  necessity  of  aver> 


I » 
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ring  statutory  offense  as  the  statute 
defines  it.     Ih, 

What  is  proper  statement  of  the 
value  of  the  subject  of  an  offense 
in  the  larceny  of  a  draft.    Ih. 

When  general  words  of  reference 
to  provisions  of  sanitary  code  suf- 
ficient in  indictment.  Code  of  Civ. 
Pro.  731 ;  Schrumpf  v.  People,  14 
Hun^  10. 

Value  must  be  stated  in  indict- 
ment for  embezzlement.  Bork  «. 
People,  16  Hun^  476. 

Proper  averments  in  indictment 
for  burglary  in  the  first  degree :  as 
to  ownership  by  partners,  and  as 
to  the  premises  being  a  dwelling 
house.  Quinn  v.  People,  71  JT.  7. 
561. 

What  must  be  proved  on  indict- 
ment for  felony.  Babcock  v.  Peo- 
ple, 15  Hun,  847. 

United  States  statute,  no  answer 
to  indictment  under  State  law. 
Abbott  V.  People,  15  jBtm,  487. 

nO'ANTS. 

When  real  estate  of  infant  may 
be  sold  under  statute.  Matter  of 
Haight,  14  Hun,  176. 

Debts  due  to  infant,  how   re 
covered.     Segelken  v,   Meyer,   14 
Hun^  593. 

Owner  not  liable  for  injuries  to 
an  infant  on  unsafe  fire  escape. 
McAlpin  V,  Powell,  70  K  F.  126. 

Defense  of  infancy,  when  waived. 
Smart «.  Earing,  14  Hun,  276. 

INJUNCTION. 

To  restrain  use  of  firm  name. 
Smith  «.  Cooper,  5  AJtib,  New  Cob. 
274. 

Proof  of  infringement  or  imita- 


tion of  trademark  sufiicient  to  sus- 
tain action  for.  Enoch  Morgan^s 
Sons'  Company  «.  Schwachofer,  5 
AUb.  New  Cos,  265. 

Measure  of  damages  upon  dis- 
solving injunction  cannot  exceed 
undertaking:  damages,  how  ascer- 
tained. Roberts  v.  White,  48 
Super.  Ot.  {J.  <fc  8.)  455. 

What  will  not  be  held  equivalent 
to  a  decision  of  the  court  that 
plaintiff  was  not  entitled  to  the 
order  when  granted  i  requirements 
of  undertaking  on  granting:  rem- 
edy of  defendant  for  damages  sus- 
tained thereby,  where  plaintiff 
does  not  give  security  before 
granting  of  order.  Palmer  v. 
Foley,  71  N.  Y.  106. 

When  report  of  referee,  assess- 
ing damages  upon  injunction,  con- 
clusive upon  sureties  to  undertak- 
ing. Jordan  v.  Volkenning,  72  N. 
T.  800. 

Sufficiency  of  notice  of  intention 
to  vioUte  covenant,  giving  an  ease- 
ment in  adjoining  lot,  to  authorize 
an  interference  of  a  court  of 
equity.  Lattimer  «.  Livermore,  72 
N.  T.  174. 

INSANE   PERSONS. 

Affidavit  of  physician  not  nec- 
essary on  application  for  commit- 
tee of  lunatic.  Matter  of  Zimmer, 
15  Hun,  214. 

When  appointment  of  committee 
of  lunatic  not  set  aside.  Matter 
of  Zimmer,  15  Hun,  214. 

When  lunacy  not  a  defense  to 
mortgage.  Mut.  Life  Ins.  Co.  «. 
Hunt,  14  Htm,  160. 

INSOLVENCY. 
Who  not  ** successor  in  office,** 
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under  2  R  8,  35,  §  6.     Matter  of 
Roberts,  70  JT.  F.  5. 

INSURANCE. 
I.  General  Prikciplbb. 

How  policies  construed.  Peas- 
ley  V,  Safety  Dep.  Life  Ins.  Co.,  15 
Hun,  227. 

Technical  conditions  in,  tech- 
nically construed.  Bailey  v. 
Homestead  Fire  Ins.  Co.,  16  Run, 
508. 

What  not  a  sufficient  reference 
in  policy  to  application,  to  make 
it  a  part  of  the  policy,  and  what 
binding  as  part  of  the  latter.  Yilas 
«.  N.  Y.  Central  Ins.  Co.,  72  iV.  Y. 
500. 

When  policy  avoided  by  further 
insurance.  Van  Alstyne  v.  Mtn& 
Ins.  Co.,  14  Hun,  360. 

False  statement  of  matter  of 
opinion  will  not  avoid  policy. 
Standard  Oil  Co.  v,  Amazon  Ins. 
Co.,  14  Hun,  619. 

Conditions  in  policy,  how 
waived.  De  Wolf  u.  Capital  City 
Ins.  Co.,  16  Hun,  116. 

Effect  of  appointment  of  one  of 
the  copartners  as  receiver  pendente 
lite,  of  the  partnership  property, 
under  condition  that  any  change 
in  possession  or  title,  will  render 
policy  void.  Keeney  v.  Home 
Ins.  Co.,  71  JT.  F.  39. 

Insurer^s  contract  for  subroga- 
tion with  mortgagee,  and  insur- 
able interest  of  mortgagee,  not 
affected  by  insurance  clause  in  a 
mortgage.  Foster  v.  Van  Reed, 
70  N.  r,  19. 

Conditions  in  policy,  when 
waived  by  insurer.  Broadhead  v, 
Lycoming  Ins.  Co.,  14  Hun,  452; 
Chase  o.  People^s  Fire  Ins.  Co.,  Id. 


456 ;  McCabe  v.  Dutchess  Co.  Mat 
Ins.  Co.,  Id.  599;  McCabe  «.  Faim 
Building  Fire  Jng.  Co.,  Id.  602. 

Insurance  company:  when  es- 
topped by  act  within  apparent 
authority  of  agent,  McCabe  «. 
Dutchess  Co.  Mut  Ins.  Co.,  14 
Hun,  599 ;  who  are  general  agents, 
and  when  acts  are  binding  upon, 
McArthur  v.  Globe  Mut.  life  Ins. 
Co.,  14  Hun,  348;  when  accep- 
tance of  risk  by  broker,  binds. 
Collins  V.  PhcBuiz  Ins.  Co.,  14 
Hun,  534. 

Policy  may  be  assigned  after 
loss.  De  Wolf  V.  Capital  City  Ina. 
Co.,  16  Hun,  116. 

Policy  issued  to  mortgagee  for 
his  sole  benefit,  avoided  by  con- 
tract, inconsistent  with  his  right  to 
assign  mortgage  debt.  Foster  •• 
Van  Reed,  70  iV.  Y.  19. 

On  insurance  by  mortgagee,  the 
fact  that  enough  property  is  left  to 
pay  debt,  is  no  defense  to  insurer. 
De  Wolf  f>.  Capital  City  Ins.  Co., 
16  JTun,  116. 

When  insurers  not  estopped 
from  setting  up  defense.  Brink  «. 
Hanover  Fire  Ins.  Co.,  70  H.  F. 
593. 

Charges  of  fraud  against  insured, 
no  waiver  of  proof  of  loss.  Brink 
«.  Hanover  Fire  Ins.  Co.,  70  N,  Y. 
593. 

Rights  and  obligations  of  payee 
of  policy.  Van  ALstyne  «.  Mtnm 
Ins.  Co.,  14  Hun,  860. 

n.  Marinb  IirauRANCB. 

The  words  *^  port  risk,"  a  tech- 
nical term  to  be  explained  by 
experts.  Nelson  v.  Sun  Mat.  Ina. 
Co.,  71  JT.  r.  453. 

Policy  warranted   not  to  load 
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moK  than  registered  tonnage, 
construed  by  laws  of  the  United 
States.  Beck  v,  Phosniz  Ins.  Co., 
16  Hun,  844. 

Effect  of  deviation.  Arnold  v. 
Pacific  Mut.  Ins.  Co.,  14  JTun,  88. 

ni.  FmB  Inbubancb. 

One  in  possession  under  execu- 
tory contract  has  insurable  inter- 
est.   Holmes  v.  Drew,  16  JJun,  491. 

Immateriality  of  ignorance  of 
insurers  as  to  a  fact  increasing 
the  risk.  Whitney  v.  Black  River 
Ins.  Co.,  72  iV:  r.  117. 

Covenant  and  conditions  against 
incumbrance:  evidence  of  breach. 
Gould  V,  Holland  Purchase  Ins. 
Co.,  16  Hun,  538. 

Beneficiary  of  policy  bound  by 
conditions  therein.  Richmond  v. 
Niagara  Fire  Ins.  Co.,  15  Hun,  248. 

When  condition  in  policy 
waived.  Richardson  v.  West- 
chester Fire  Ins.  Co.,  15  Hun,  472. 

Condition  against  change  of  in- 
terest, and  breach.  Terpenning  v. 
Agricultural  Ins.  Co.,  14  Hun,  299. 

What  not  a  breach  of  warranty. 
Eeeney  v.  Home  Ins.  Co.,  71  N, 
r.  896. 

Promissory  warranty  and 
breach.  Bailey  o.  Homestead 
Fire  Ins.  Co.,  16  Hun,  503;  Sen- 
teU  V.  Oswego,  &c.  Ins.  Co.,  Id. 
516. 

Construction  of  clause  in  policy 
avoiding  it  in  case  of  premises 
becoming  unoccupied.  Whitney  v. 
Black  River  Ins.  Co.,  72  N.  T. 
117. 

Policy  not  avoided  by  mis- 
statements made  under  advice  of 
company^s  agent.  Holmes  v. 
Drew,  16  Hun,  491. 


Facts  known  to  agent,  known  to 
company.  Sentell  v.  Oswego,  &c. 
Ins.  Co.,  16  Hun,  516. 

What  will  not  forfeit  a  policy 
as  increasing  the  risk.  Whitney 
V.  Black  River  Ins.  Co.,  72  N.  F. 
117. 

When  keeping  goods  extra 
hazardous  does  not  avoid  policy. 
Richardson  v.  Westchester  Fire 
Ins.  Co.,  15  Hun,  472. 

Violation  of  lease,  no  defense  to 
insurer  of  leased  property.  De 
Wolf  «.  Capital  City  Ins.  Co.,  16 
Hun,  116. 

IV.  LiFB  Ihbusakcb. 

Insurable  interest  in  life,  who 
has.  Grattan  «.  Nat.  Life  Ins.  Co., 
15  i9i«n,  74. 

Power  of  husband,  to  surrender 
or  rescind  a  policy  on  his  life  for 
benefit  of  his  wife,  without  her 
consent.  Stillwell  v,  Mut.  Life 
Ins.  Co.,  72  iV.  Y.  885. 

When  company  bound  by  acts 
of  its  ageuts,  and  assured,  not 
bound  by  false  statements  made 
by  agent  in  application.  Flynn  «. 
Equitable  life  Ass.  Soc.,  15  Hun, 
521. 

Meaning  of  *' other  hereditary 
disease,"  in  application,  Newton 
V.  Mut.  Ben.  Life  Ins.  Co.,  15  Hun, 
595:  in  policy,  Peasley  v.  Safety 
Dep.  Life  Ins.  Co.,  Id.  227. 

Promissory  warranty  not  a  condi- 
tion precedent :  use  of  intoxicating 
liquors  to  avoid  policy,  means  habit- 
ual use.  Van  Volkenburg  «.  Am. 
Popular  Life  Ins.  Co.,  70  K  T. 
605. 

Temporary  illness,  not  breach  of 
warranty  of  soundness  in  applica- 
tion for  insurance.     Cashman   v. 
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United  Btates  Life  Ins.  Co.,  70  If, 
r,  72. 

Policy  avoided  by  failure  to  pay 
premium  on  the  day  the  same  be- 
comes due,  unless  time  extended  or 
forfeiture  waived  for  a  valid  con- 
sideration. Marvin  v.  Universal 
Life  Ins.  Co.,  16  Bun,  494. 

Insanity  no  reason  for  failure  to 
pay  premiums.  Wheeler  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  16 
Hun,  817. 

Suicide  clause  in  insurance  pol- 
icy, not  avoided  by  insurance  act. 
Weed  V.  Mut.  Benefit  Life  Ins.  Co., 
70  N.  Y.  561. 

When  company  cannot  take  ad- 
vantage of  forfeiture  by  neglect  to 
furnish  proof  of  death.  Prentice 
e.  Knickerbocker  Life  Ins.  Co.,  48 
Buper.  Ct.  (J,  d  8.)  862. 

Contract  for  paid-up  policy  on 
surrender  of  old  one,  personal. 
Wheeler  v,  Connecticut  Mut.  life 
Ins.  Co.,  16  Hun,  817. 

Forfeiture  clause  in  policy, 
strictly  construed,     lb. 

Privilege  of  surrender  for  paid- 
up  policy,  must  be  used  while  pol- 
icy valid.  People  «.  Widows'  & 
Orphans*  Ben.  Life  Ins.  Co.,  15 
Sun,  8. 

When  an  assignment  in  blank  by 
a  married  woman,  of  policies  on 
life  of  husband,  invalid;  and  her 
right  to  payments  where  new  pol- 
icies were  substituted,  upon  nom- 
inal forfeiture  for  non-payment  of 
premiums.  Barry  v.  Brune,  71  If. 
T.  261. 

VI.  Insttbakcb  Companies. 

General  insurance  act  inter- 
preted. Chase  v.  Lord,  16  Bnn, 
869;  rev'd  in  Ct.  of  App. 


Dissolution  of  insurance  com- 
panies :  policy  holders  not  parties. 
People  ex  rd.  Attorney-General  f. 
North  America  lafe  Ins.  Co.,  15 
Bun,  18. 

When  receiver  not  authorized  to 
continue  business  of  life  insurance 
company.  People  ex  rel,  Attorney- 
General  f>,  Atlantic  Mut.  life  Ins. 
Co.,  15  Bun,  84. 

As  to  light  of  policy  holder  hav- 
ing claim  which  matured  before 
the  appointment  of  a  receiver  for 
the  insolvent  company,  to  have  it 
settled  in  full  before  a  distribution 
of  the  assets  among  all  the  credit- 
ors. People  ex  rd,  Attorney-Gen- 
eral a.  Security  Life  Ins.  Co.,  71 N. 

T.  222. 


VOL    The   Inburakcb  Dkpabt- 

HENT. 

Acting  superintendent  of  insa- 
ranee  department:  authority  to 
sue.  Smyth  «.  Lombarde,  15  Hv^ 
415. 

INTEREST. 

Immateriality  as  to  time  of  com- 
puting, on  debts  of  a  bankrupt 
seeking  a  composition  with  credit- 
ors.    Beebe  «.  Pyle,  71  N.  Y,  20. 

Interest  accrues  on  subscription 
for  capital  stock  from  default  <tf 
payment.  Gould  r.  Town  of  One- 
onta,  71  N.  Y,  298. 

INTERPLEADER. 
When  not  allowed.    Sapervison 
of  Saratoga  «.  Deyoe,  15  Bm,  526. 

JOINDER  OP  ACTIONS. 
Does  not  prejudice  defendant's 
rights  of  trial  by  jury.     Wheelock 
V,  Lee,  5  AVb.  New  Ca$,  78. 
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What  may  be  joined  in  action  to 
vacate  compromise  and  enforce  de- 
mand. Smith  9  Schulting,  14 
Sun,  63. 

JOINT  DEBTORS. 

A  true  judgment  may  be  entered 
against  joint  debtors  served  at  dif- 
ferent times.  Orr  t,  Ewen,  16  Hun^ 
625. 

How  joint  debtor  released,  and 
effect  of.  Morgan  v.  Smith,  70  Jf, 
T.  537. 

Assignor  of  judgment  may  pro- 
ceed against  joint  debtor  under  | 
875  of  Old  Code.  Merchants  Ex- 
change Nat.  Bank  v,  Waitzfelder, 
14  Hun,  47. 

JOINT-STOCK  COMPANIES. 

Member  may  maintain  action 
against  association.  Saltsman  v, 
Shults,  14  Buny  256. 

JUDGES. 

How  far  judge  may  act  where 
he  has  a  personal  or  pecuniary  in- 
terest. Matter  of  Ryers,  72  JV:  T,  1. 

When  disabled  by  consanguinity. 
Matter  of  Dodge,  &c,  Co.,  14  Hun, 
440. 

When  justice  of  the  peace  liable 
for  arrest  and  fine.  Warner  v. 
Perry,  14  Hun,  887. 

Judicial  officer,  when  disquali- 
fied. Darling  v.  Pierce,  15  Hun, 
542. 

JUDGMENTS  AND  DECREES. 

Force  and  requirements  of ; 
power  of  supreme  court  to  enforce 
obedience  to.  Sixth  Ave.  R.  R. 
Co.  V.  Gilbert,  ^^c.  R.  R.  Co.,  71 
M  T.  480. 

On    foreign     trustee     process. 


Gray  v,  Del.  &  Hudson  Canal  Co., 
5  Abb.  New  Cog.  181. 

For  damages,  not  to  be  given  by 
court  without  jury.  Wheelock  v, 
Lee,  5  Abb.  New  Ga$.  75. 

Founded  on  defective  order  of 
publication,  a  nullity.  Ritten  v. 
Griffith,  16  Hun,  454. 

Confirmation  will  not  validate,  if 
void.  Matter  of  Carlton  St.,  16 
Hun,  497. 

Conclusive  upon  all  parties  prop- 
erly before  the  court  Brevoort  «. 
Brevoort,  70  N.  T.  186. ' 

Estops  only  parties  and  privies. 
Bigelow  17.  Benedict,  70  N,  F.  202. 

Against  one  of  several  tort 
feasors,  when  not  a  bar  to  action 
against  another.  Cohn  «.  Gold- 
man, 48  8uper.  Ct.  (J.  d  8.)  486. 

May  be  postponed  to  subsequent 
incumbrance.  Frost  v.  Tonkers 
Savings  Bank,  70  N.  T.  558. 

When  not  discharged  by  release 
of  debtor  from  arrest  under  ezecu* 
tion.  Rowe  «.  Guilleaume,  15  Hun^ 
462. 

What  proper,  in  action  of  re- 
plevin, the  plaintiff  claiming  in* 
terest  as  mortgagee.  Allen  o. 
Judson,  71  N.  T.  77. 

Naturalization  of  an  alien,  a 
judgment.  Matter  of  Christem, 
48  Super.  Ct,  {J.  d  8.)  528. 

What  is  not  judgment.  Forsyth 
0.  Campbell,  15  Hun,  285. 

What  is  judicial  determination. 
Roderigas  v.  East  River  Savings 
Institution,  48  Super.  Ct.  (J.  d  8.) 
217. 

Validity  of  judgment  of  other 
States,  on  service  by  publication. 
Baker  v.  People,  15  Hun,  256; 
said  to  be  reversed  in  court  of  ap- 
peals, 16  Hun^  iv. 
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Recital  of  jurisdictional  facts  in 
a  judgment,  only  prima  facie  evi- 
dence. Ferguson  «.  Crawford,  70 
if.  r.  253. 

Jurisdiction  of  surrogate  respect- 
ing judgments  against  deceased 
person.  McNulty  o.  Hurd,  72  JT. 
r.  618. 

How  far  judgment  against  mu- 
nicipal corporation  for  negligent 
obstruction  of  the  streets,  conclu- 
sive against  original  wrong  doer, 
where  notice  has  been  g^ven  him  of 
a  claim  for  indemnity.  City  of  Roch- 
ester V.  Montgomery,  72  N.  T,  65. 

When  clerk  must  make  and  file 
judgment  roll.  Forsyth  «.  Camp- 
bell, 15  Hun,  235. 

Vendor's  lien  for  purchase- 
money,  when  superior  to  subse- 
quent judgment.  Lamberton  v. 
Van  Voorhis,  15  Hun,  886. 

Permitting  a  party,  not  com- 
petent as  a  witness,  to  testify  in 
his  own  behalf,  is  not  fraud,  nor 
matter  affecting  the  jurisdiction. 
Hunt  t>.  Hunt,  72  N.  F.  217. 

What  there  must  be  to  authorize 
a  disregard  of  judgment  for 
fraud,  rendered  in  another  State. 
Hunt  f>.  Hunt,  72  K  T.  217. 

When  foreign  judgment,  not 
void  and  not  to  be  questioned 
collaterally.  Hunt  «.  Hunt,  72  N, 
T.  217. 

When  impeachable  and  for  what 
jurisdiction  defects.  Chapman  «. 
Phoenix  Nat.  Bank,  5  AVb,  New 
Cm.  118. 

Not  impeached  at  law  in  United 
States  court.  Montejo  e.  Owen,  5 
AVb.  New  Cos.  110. 

Collection  of  judgment  fraudu- 
lently obtained,  restrained.  Hinck- 
ley V.  Miles,  15  JJ«n,  170. 


Equity  will  not  grant  reUef 
against  a  judgment  at  law  when 
the  complaint  only  makes  out  a 
case  for  a  retrial.  Ross  o.  Wood, 
70  N  r.  8. 

Offer  to  allow  judgment;  re- 
quisites of:  when  oath  not  waived, 
McFarren  «.  St.  John,  14  JJim, 
887 :  effect  oL  Wallace  o.  Ameri- 
can Linen  Thread  Co.,  16  iSim, 
404. 

Sufficiency  of  statement  of  judg- 
ment by  confession  required  by 
section  888,  subd.  2  of  Code,  and 
rule,  where  as  to  one  item  it  is 
sufficient,  but  not  to  another. 
Harrison  «.  Gibbons,  71  N  T.  58. 

Irregular  judgment,  when  not 
set  aside.  Green  v.  Wanen,  14 
Hun,  484. 

JUDICIAL  SALE. 

Small  incumbrance  outstanding, 
valid  objection  to  title.  Weeks  «. 
Tomes,  16  Hun,  849. 

Vesting  of  title,  on  foreclosure 
sale.  Stimson  v.  Arnold,  5  J£b, 
New  Ca$.  877. 

Future  contingent  interests  of 
unknown  persons,  barred  by  sale  in 
partition.  Brevoort  «.  Brevoort, 
70  N.  r.  186. 

Superiority  of  title  through  a 
sale  and  conveyance  by  a  receiver, 
to  claim  of  lien  adversely  decided 
upon.  Shand  v,  Hawley,  71  N. 
Y.  319. 

JURISDICTION. 

In  proceedings  for  forfeiture. 
Chapman  v,  Phcenix  National 
Bank,  5  Ahb.  New  Cob.  118. 

Of  local  courts  of  general  cog- 
nizance.   Wheelock  v.  Lee,  Id.  71 

Of  State  court,  of  action  by  as 
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ingnee  in  bankruptcy  to  recover 
debt  due  bankrupt.  Kidder  «. 
Horrobin,  72  N.  Y,  159;  Whee- 
lock  o.  Lee,  5  A^,  New  Cat,  72 ; 
Southard  «.  Pinckney,  Id,  184. 

Of  a  court  in  other  State  being 
open  to  enquiry  in  this,  and  its 
judgment  questioned  collaterally 
for  fraud.  Hunt  «.  Hunt,  72  N. 
T.  217. 

Waiver  of  objection  to  jurisdic- 
tion of  court  by  proceeding  with- 
out hearing  before  the  commission- 
ers. Matter  of  Hathaway,  71  N, 
r.  238. 

JUSTICES'  COURTS. 

Title  to  real  property,  when  in 
question.  Learn  «.  Currier,  15 
Eun,  184. 

When  action  discontinued  by 
non-attendance  of  justice.  Flint 
«.  Gault,  15  Hun^  218. 

Defect  of  parties  plaintiff  must 
be  specifically  pleaded.  Frazier  v. 
Gibson,  15  Hun,  87. 

What  must  appear  to  show  cause 
of  action  to  authorize  justice  of  the 
peace  to  issue  warrant  for  arrest. 
Wells  V,  Sisson,  14  Hun,  267. 

Requisites  of  affidavit  to  author- 
ize justice  of  the  peace  to  issue 
warrant  of  attachment.  Horton  v. 
Pancher,  14  Hun,  172. 

When  amendment  of  pleadings 
in  justice's  court,  not  permissible 
on  appeal  in  county  court.  Reno 
«.  Millspaugh,  14  Hun,  229. 

What  constitutes  acceptance  of 
offer  to  allow  judgment.  Beecher 
«.  Kendall,  14  Hun,  827. 

Appeal  from  justice's  court :  no- 
tice of,  what  sufficient,  Doron  t. 
HcLoughlin,  14  Hun,  628;  Vedder 
«.  Van  Buren,  14  Hun,  250 ;  when 


insufficient,  cannot  be  amended, 
Amsdell «.  McCaffrey,  16  Hun,  255 : 
when  justice's  return  may  be  con- 
troverted by  affidavit,  Flint  «. 
Gault,  15  Hun,  218 :  how  brought 
to  hearing,   Matthews  «.  Arnold, 

14  Hun,  876 :  costs  on.  Doron  v, 
McLoughlin,  14  Hun,  628. 

KINGSTON. 

Recorder  of  Kingston  may  im- 
prison for  non-payment  of  costs. 
People  ex  rd.  Staudacher  o.  Webb, 
16  Httn,  42. 

LANDLORD  AND  TENANT. 

When  relation  of  landlord  and 
tenant  exist  between  assignors  and 
assignee  of  lease.  People  ex  rd, 
Wheeler  v.  Shorb,  14  Hun,  112. 

Tenant  from  year  to  year  bound 
to  take  notice  of  expiration  of  ten- 
ancy ;  entitled  to  notice  to  quit, 
which  must  be  given  by  owner  of 
legal  title.  Reeder  «.  Sayre,  70  ^T. 
F.  180. 

Requisites  of  notice  to  quit 
People  ex  rel,  Sanford  v,  Gedney, 

15  Hun,  475. 

When  a  lease  will  not  establish 
an  abandonment  of  covenant  to 
rebuild.  Ganson  «.  Tifft,  71  JT.  T. 
48. 

Tenant  for  years  not  entitled  to 
growing  crop  save  by  custom  or 
express  stipulation.  Reeder  o. 
Sayre,  70  N.  T.  180. 

Right  of  landlord  as  against 
surety  to  reasonable  time  to  sell 
property  mortgaged  to  him  as  se- 
curity for  rent.  Coe  v,  Cassidy, 
72  N.  Y,  133. 

What  constitutes  eviction.  Ed- 
wards V,  Candy,  14  Hun,  596. 
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Of  iDstmmenta  for  the  payment 
of  money.    Fhelps  f>.  People,  72 

LEASES. 

provisions     regarding     chattel 

jsortgages  as  to  filing  and  change 

of  possession,  have  no  application 

to  leases  of  real  estate.     Booth  9. 

Kehoe,  71  K  T.  241. 

Lease  providing  that  if  liquor  is 
sold  on  premises,  double  rent  shall 
be  paid,  valid.  People  ex  rd.  Jay 
«.  Bennett,  14  Huriy  58. 

Construction  of  reservation  of 
right  to  sell  in  lease.  Edick  v. 
Dake,  14  Bun,  481. 

Covenants,  when  implied.  Bruce 
V.  Fulton  Nat.  Bank,  16  Hun,  615. 

Sureties  to  lease  bound  to  know 
effect  of  covenants.  Morgan  v. 
Smith,  70  K  Y.  537. 

Validity  of  lease  giving  landlord 
right  to  fixtures.  Whited  «.  Ham- 
ilton, 15  Run,  275. 

Remedy  of  lessee  where  lessor 
covenants  to  rebuild  in  case  of  fire 
and  fails  so  to  do.  Oanson  9. 
Tifft,  71  N,  r.  48. 

When  assignee  of  lessor  can  en- 
force covenants.  Towle  «.  Rem- 
sen,  70  N.  Y.  308. 

When  privity  exists  between  as- 
signee and  landlord.  Marshall  v. 
Lippman,  16  Run,  110. 

Ground  rent  leases,  and  effect  of 
assignment.  Trustees  of  Columbia 
Coll.  c.  Lynch,  70  N,  Y.  440. 

Estoppel  against  holding  one 
assignee  of  term.  Knickerbocker 
Life  Ins.  Co.  v.  Patterson,  43 
Super,  Ct  {J,  A  8,)  547. 

Effect  of  clause  that  lessor  shall 


have  a  lien  for  rent  on  property  of 
lessee,  now  or  to  be  brought  on  t^ 
premises;  effect  of,  upon  a  special 
partner  of  lessees,  who  afterwards 
occupies  alone  and  is  ignorant  of 
the  clause.  Wisner  «.  Ocumpaugh, 
71  N.  F.  118. 

Immateriality  of  covenant  to  pay 
rent  depending  upon  covenant  to 
build.  Ejiox  «.  Hexter,  71  N.  Y, 
461. 

When  lessee  estopped  from  de- 
nying possession.    lb. 

Lessee  not  bound  to  accept  re- 
newal. Bruce  v,  Fulton  Nat 
Bank,  16  Run,  615. 

Rights  of  tenant  under  lease 
providing  that  if  premises  be  sold, 
lease  shall  terminate,  and  improve- 
ments be  paid  for.  Morton  0, 
Weir,  70  K  Y.  247. 

When  surety  not  released  as  to 
rents  subsequently  accruing  be- 
cause of  release  or  extension  as  to 
rent  due.  Coe  v.  Cassidy,  72  iT. 
Y.  188. 

What  not  an  abandoment  of 
lien.  Wisner  «.  Ocumpaugh,  71 
iV:  Y.  118. 

Surrender  not  made  by  delivering 
keys  to  lessor  as  agent  of  lessees. 
Morgan  «.  Smith,  70  N.  Y.  537. 

Selling  without  license  avoids 
lease  forbidding  liquor  traffic. 
People  ex  rd.  Jay  9.  Bennett,  14 
Run,  63. 

Legatee,  when  liable  on  lease  \o 
testator.  Howard  «.  HeLoerschit, 
16  Run,  178. 

LEGACIES. 

When  vested,  Warner  c.  Dnr- 
ant,  15  Run^  450:  when  interest 
chargeable  on,  Loder  «.  Hatfield, 
71  JV.   Y.  92:  when  a  charge  on 
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lands,  De  GrofF  v,  Terpenning, 
14  Eun,  801;  Loder  v.  Hatfield,  71 
JT.  F.  92 :  what  is  not  ademption, 
De  Groff  v,  Terpenning,  14  Hun, 
^  801:  when  personalty  of  testator, 
the  primary  fund  for  payment  of, 
Bevan  v.  Cooper,  72  If.  T.  817: 
when  devisee  personally  liable  for 
payment  of.  Loder  v,  Hatfield,  71 
N,  T.  92. 

Under  what  circumstances 
general  legacies  will  not  be 
charged  upon  the  residuary  real 
estate.  Bevan  v.  Cooper,  72  N,  7, 
817. 

Effect  of  direct  and  absolute 
legacy,  upon  the  vesting  of  a  sub- 
sequent direction  for  payment 
upon  a  contingency  or  at  a  future 
day.  Loder  v,  Hatfield,  71  N.  T. 
92. 

LEGISLATION. 

Leg^lature,  no  power  to  compel 
town  to  issue  bonds  for  quasi  pri 
vata   purpose,   or   to  confirm   an 
illegal     issue.      Hardenbergh     v. 
Van  Keuren,  16  Hun^  17. 

Power  of  legislature  to  relin- 
quish claim  of  Btate,  or  waive  its 
remedies  for  fraud :  method  of  so 
doing.  People  f>,  Stephens,  71  i^. 
r.  527. 

Power  of  legislature  to  provide 
how  the  result  of  an  election  shall 
bo  determined.  People  ex  rel. 
Conliss  «.  North,  72  if.  T.  124. 

Legislative  powers  of  State 
legislatures,  limited  only  by  State 
and  federal  constitutions.  HiUer 
V.  Burlington,  &c.  R.  R.  Co.,  70 
JfT.  T.  228, 

UBEL. 

Discontinuance  of  suit  for,  by 
Vol.  v.— 84 


parties,  without  consent  of  plain- 
tiffs attorney.  Quinceyo.  Francis^ 
5  AW,  New  Cos,  286. 

LIEN. 

Obligation  as  to  payment  of,  by 
a  purchaser  of  the  goods  with 
knowledge  of.  Carrington  «. 
Ward,  71  N,  T.  860. 
>  What  circumstances  will  not 
warrant  a  claim  of  lien  for  ad- 
vances, nor  on  account  of  freight. 
Einsey  «.  Leggett,  71  JV.  T,  887. 

LIMITATIONS  (op  Actions). 

Of  new  action  being  brought 
within  a  year  from  reversal,  upon 
appeal,  of  a  judgment  in  Marine 
Court  by  general  term  of  Common 
Pleas.  Wooster  «.  Forty-second 
St.,  &c.  R.  R.  Co.,  71  N.  T.  471. 

Claim  against  agent  for  misuse 
of  funds,  when  barred.  Reitz  «. 
Reitz,  14  Hun^  636. 

Whether  statute  of  limitations 
applicable  to  suits  in  equity  for 
certain  causes  of  action.  Loder  «. 
Hatfield,  71  N.  T,  92. 

Statute  of  limitations:  to  be 
fairly  construed,  Brust  v,  Barrett, 
16  Hun^  409 :  begins  to  run  from 
date  of  check,  Brust  9.  Barrett.  Id. 
409 :  when  a  bar  to  an  action  to 
ascertain  amount  due  on  mortgage 
debt;  dower,  when  barred  by, 
Westf all  V,  Westfall,  Id.  541 :  ef- 
feet  of  disability.  Acker  «.  Acker, 
Id.  178 :  when  a  bar  to  action  for 
fraud,  Morris  v.  Budlong,  Id.  570 : 
what  acknowledgment  of  debt 
suflicient  to  take  it  out  of,  Clark 
t.  Van  Amburgh,  14  Id.  557:  ap- 
plication of  to  annuity,  De  Groff 
V.  Terpenning,  Id.  801 :  when  ap- 
plicable as  to  executor,     Comes  v. 
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Wilkin,  Id,  428:  as  to  lapse  of  time 
after  commeDceznent  of  action  at 
law,  barring  under,  Evans  «. 
Cleveland,  72  N,  T,  486 :  running 
of,  after  adjudication  in  bankrupt- 
cy, against  creditor's  claim,  m)t 
barred  nt  that  time.  Yon  Sachs  v. 
Eretz,  Id.  548:  payment  on  ac- 
count of  note  by  maker,  at  request 
of  surety,  revives  note  as  to  both. 
Haight  V,  Avery,  16  Hun^  252. 

Action  to  enforce  payment  of 
legacy  is  not  upon  a  sealed  instru- 
ment. Lodcr  t.  Hatfield,  71  iV.  F. 
92. 

LITERARY  PROPERTY. 

Dramatization  of  novel,  right  of. 
Daly  «.  Byrne,  48  Super,  Ct,  (J.  <& 
8.)  261. 

LOAN  COMMISSIONERS. 

Not  bound  to  account  for  rents 
and  profits  after  foreclosure. 
Thompson  v,  Conunis.  for  Loan- 
ing, &c.,  16  Bun,  86. 

Effect  of  non-payment  of  inter- 
est, on  mortgage  to  loan  commis- 
sioners. Thompson  v,  Commis. 
lor  Loaning,  &c.,  16J9un,  86. 

MALICIOUS   PROSECUTION. 

What  parts  must  appear,  to  sus- 
tain. Sailesbury  o.  Creswell,  14 
Bun^  460. 

Search  warrant,  when  party  pro- 
curing liable  in  damages  for. 
Johnson  v.  Comstock,  14  Rurif  288. 

MANDAMUS. 

When  granting  of,  within  the 
•discretion  of  the  court,  not  to  be 
interfered  with  by  court  of  appeals. 
People  ee  rel,  Lunney  v.  Campbell^ 
72  JV.  r.  496;  People  «rf^.  Slavin 
V.  Wendell,  71  iV.  F.  171. 


Not  to  be  used  as  an  injuncHon. 
People  ex  rd.  Faile  «.  Ferris,  16 
jETun,  219. 

Disobedience  of,  punished  as  for 
contempt.  People  exreL  Garbutt 
V.  Rochester,  &c  Ry.  Co.,  14 
Hunj  871. 

Death  of  one  of  copartner^s  re- 
lators does  not  abate.  People 
ex  rd.  Witherbee  v.  Supervisois 
County  of  Essex,  70  2f.  T,  228. 

Duty  of  court  to  see  that  the 
rights  of  the  relator  arc  fully  pro- 
tected. People  ex  rd,  Slavic  «. 
Wendell,  71  iV.  T.  171. 

Will  lie  to  compel  supervisors  to 
ascertain  what  taxes  should  be  re- 
paid, although  relator  may  have 
another  remedy.  People  €x  rd. 
Witherbee  «.  Supervisors  County 
of  Essex,  70  HT.  T.  228. 

When  issued  to  compel  muni- 
cipal corporation  to  issue  bonds. 
People  ex  rd.  Murphy  «.  Kelly,  5 
AHh.  NwD  Cm.  883. 

Court  may  give  right  to  examine 
books  of  corporation  at  any  time. 
Sage  V.  Lake  Shore,  &c.  R.  R 
Co.,  70  N.  T.  220. 

When  issued  against  carrier. 
People  ex  rd.  Walker  v.  Babcock, 
16  Hun,  813. 

By  stockholders,  where  the  pro- 
per ofiicers  refuse  to  perform  their 
duty.  People  ex  rd.  Miller  c. 
Cummings,  72  N.  T.  433. 

When  granted  to  compel  rail- 
road to  build  fences.  People  ex 
rd,  Garbutt  v.  Rochester  Ry.  Co., 
14  Hun,  871. 

MANUFACTURING      COM- 
PANIES. 

Conflict  between  the  revised 
statutes  and  the  general  manufac- 
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taring  act,  in  respect  to  election 
of  directors  of  corporation.  Peo- 
ple tx  rd.  Miller  v,  Cummings,  72 

jr.  r.  433. 

Who  are  "servants  and  labor- 
ers," under  Manufacturing  Co. 
Act.  Dean  v,  De  Wolf,  16  Hun,  186. 

Liability  of  stockholder;  elec- 
tion of  remedies ;  capital  stock  not 
paid  in,  Birmingham  Nat.  Bank 
«.  Mosser,  14  JTun,  605:  when 
action  not  brought  within  one 
year,  Jagger  Iron  Co.  «.  Walker, 
43  Super.  Ct.  (J,  d  8.)  275:  lia- 
bility statutory;  liability  to  labor- 
ers, joint;  effect  of  discontinuing 
action  against  stockholder  who 
denies  he  held  stock.  Dean  v. 
Whiton,  16  Hun,  203. 

To  other  creditors  in  an  action 
at  law.  Mathez  v.  Neidig,  72  JV. 
r.  100. 

Effect  where  the  amount  of  a 
claim  for  advances  was  used  to  pay 
obligations,  for  which  he  was  in- 
dividually liable.    Id, 

What  constitutes  trustees.  Os- 
borne, &c.  Co.  V,  Croome,  14  Buriy 
164. 

Who  are  liable  as  trustees. 
Wade  V.  Baker,  14  Hun,  615. 

Report  of  trustees  of,  what  to  con- 
tain.    Pier  «.  George,  14  Bun,  668. 

Bight  of  action  against  trustees 
of,  assignable.     lb. 

Who  not  liable  for  failure  to  file 
report,  Osborne,  &c.  Co.  t>. 
Croome,  14  Hun,  164. 

Liability  of  trustees  failing  to 
file  report,  does  not  extend  to 
torts.  Esmond  v,  Bullard,  16  Hun, 
65. 

MARINE   COURT. 
Marine  court  a  court  of  record. 


People  ex  rtl,  Lowenbein  «.  Dono- 
hue,  15  Hun,  418. 

MARKET. 

What  is  market  overt,  under 
laws  of  Canada.  Edgerley  v.  Bush, 
16  Hun,  80. 

MARRIAGK 

Proof  of,  by  hearsay  and  tradi- 
tional evidence.  Chamberlain  «. 
Chamberlain,  71  N.  T,  423. 

Sufficiency  of,  for  administratioa 
or  devolution  of  property.    Ih. 

'  MARRIAGE   SETTLEMENT. 

Presumption  as  to  validity  of, 
and  burden  of  proof.  Pierce  e. 
Pierce,  71  N,  T.  154. 

MASTER  AND  SERVAIH'.  ' 

When  the  relation  of  master  and 
servant  does  not  exist  between 
employer  and  contractors.  Town 
of  Pierrepont  v.  Loveless,  72  K,  T. 
211. 

When  master  liable  for  negli- 
gence in  selection  of  servants. 
Stevenson  v,  Jewett^  16  Htm, 
210. 

Degree  of  diligence  required  of 
employer.  Leonard  v.  Collins,  70 
N.  r,  90. 

Excess  of  force  by  employee, 
when  employer  liable.  Peck  v, 
N.  Y.  Central,  &c.  R.  R.  Co.,  70 
JV.  r.  587. 

Negligence,  whether  of  one  or 
several  employees,  inmiaterial. 
Wood  V,  N.  Y.  Central,  &c.  R.  R 
Co.,  70  IT.  T,  195. 

Master,  when  liable  for  injury  to 
servant.  Cone  v,  Delaware,  Ac. 
R.  R.  Co.,  16  Hun,  172. 


630 


ANALYTICAL    ETOEX    TO    THE 


Wilkin,  Id,  428:  as  to  lapse  of  time 
after  commencement  of  action  at 
law,  barring  under,  Evans  «. 
Cleveland,  72  N,  F.  486 :  running 
of,  after  adjudication  in  bankrupt- 
cy, against  creditor's  claim,  not 
barred  at  that  time.  Von  Sachs  v. 
Kretz,  Id,  548:  payment  on  ac- 
count of  note  by  maker,  at  request 
of  surety,  revives  note  as  to  both. 
Haight  c.  Avery,  16  Hun^  252. 

Action  to  enforce  payment  of 
legacy  is  not  upon  a  sealed  instru- 
ment. Loder  v,  Hatfield,  71 JV.  T, 
92. 

LITERARY  PROPERTY. 

Dramatization  of  novel,  right  of. 
Daly  «.  Byrne,  43  Super.  Ct,  {J,  d 
8.)  261. 

LOAN  COMMISSIONERS. 

Not  bound  to  account  for  rents 
and  profits  after  foreclosure. 
Thompson  v,  Commis.  for  Loan- 
ing, &c.,  16  Hun,  86. 

Effect  of  non-payment  of  inter- 
est, on  mortgage  to  loan  commis- 
sioners. Thompson  v.  Commis. 
for  Loaning,  &c.,  IQHun,  86. 

MALICIOUS   PROSECUTION. 

What  parts  must  appear,  to  sus- 
tain. Sailesbury  v,  Creswell,  14 
Bun,  460. 

Search  warrant,  when  party  pro- 
curing liable  in  damages  for. 
Johnson  v,  Comstock,  14  Hwiy  288. 

MANDAMUS. 

When  granting  of,  within  the 
•discretion  of  the  court,  not  to  be 
interfered  with  by  court  of  appeals. 
People  ex  rd,  Lunney  v,  Campbel^ 
72  iV.  Y,  496;  People  «j  re?.  Slavin 
V.  Wendell,  71  HT.  T.  171. 


Not  to  be  used  as  an  injunction. 
People  ex  reL  Faile  «.  Ferris,  16 
Bun  J  219. 

Disobedience  of,  punished  as  for 
contempt.  People  exrd.  Grari>utt 
V,  Rochester,  &c  Ry.  Co.,  14 
Buny  871. 

Death  of  one  of  copartner's  re- 
lators does  not  abate.  People 
ex  rd.  Witherbee  v.  Supervisors 
County  of  Essex,  70  JV.  T.  228. 

Duty  of  court  to  see  that  the 
rights  of  the  relator  arc  fully  pro- 
tected. People  ex  rd.  Slavic  «. 
Wendell,  71  K  T.  171. 

Will  lie  to  compel  supervisors  to 
ascertain  what  taxes  should  be  re- 
paid, although  relator  may  have 
another  remedy.  People  ex  rd. 
Witherbee  v.  Supervisors  County 
of  Essex,  70  HT.  T.  228. 

When  issued  to  compel  muni- 
cipal corporation  to  issue  bonds. 
People  ex  rd.  Murphy  r.  Kelly,  5 
Alth,  27ew  Cm.  883. 

Court  may  give  right  to  examine 
books  of  corporation  at  any  time. 
Sage  V.  Lake  Shore,  &c.  R.  R. 
Co.,  70  Jf.  r.  220. 

When  issued  against  carrier. 
People  ex  reL  Walker  v.  Babcock, 
16  Bun,  813. 

By  stockholders,  where  the  pro- 
per ofiicers  refuse  to  perform  their 
duty.  People  ex  reL  Miller  «. 
Cummings,  72  JV!  F.  433. 

When  granted  to  compel  rail- 
road to  build  fences.  People  ex 
reL  Garbutt  v.  Rochester  Ry.  Co., 
14  Bun,  871. 

MANUFACTURING      COM- 
PANIES. 

Conflict  between  the  revised 
statutes  and  the  general  mannfac- 
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taring  act,  in  respect  to  election 
of  directors  of  corporation.  Peo- 
ple ex  rd.  Miller  «.  Cummings,  72 
N.  Y,  433. 

Who  are  *' servants  and  labor- 
ers/' under  liianafacturing  Co. 
Act.  Dean  v.  De  Wolf,  16  Hun,  186. 

Liability  of  stockholder;  elec- 
tion of  remedies ;  capital  stock  not 
paid  in,  Birmingham  Nat.  Bank 
«.  Mosser,  14  Hun^  605:  when 
action  not  brought  within  one 
year,  Jagger  Iron  Co.  v.  Walker, 
43  Super.  Ct.  {J,  d  8,)  275;  lia- 
bility statutory ;  liability  to  labor- 
ers, joint;  efEect  of  discontinuing 
action  against  stockholder  who 
denies  he  held  stock.  Dean  v. 
Whiton,  16  Hun,  203. 

To  other  creditors  in  an  action 
at  law.    Mathez  v.  Neidig,  72  JV. 

r.  100. 

Effect  where  the  amount  of  a 
claim  for  advances  was  used  to  pay 
obligations,  for  which  he  was  in- 
dividually liable.    Id, 

What  constitutes  trustees.  Os- 
borne, &c.  Co.  «.  Croome,  14  ffun^ 
164. 

Who  are  liable  as  trustees. 
Wade  V,  Baker,  14  ffun,  615. 

Beport  of  trustees  of,  what  to  con- 
tain.   Pier  V.  George,  14  J7w»,  668. 

Right  of  action  against  trustees 
of,  assignable.    lb. 

Who  not  liable  for  failure  to  file 
report.  Osborne,  &c.  Co.  v. 
Croome,  14  Hun,  164. 

Liability  of  trustees  failing  to 
file  report,  does  not  extend  to 
torts.  Esmond  «.  Bullard,  16  Hun, 
65. 

MARINE   COURT. 
Marine  court  a  court  of  record. 


People  ex  rd,  Lowenbein  v.  Dono- 
hue,  15  Huriy  418. 

MARKET. 

What  is  market  overt,  under 
laws  of  Canada.  Edgerley  «.  Bush, 
16  Hun,  80. 

MARRLkGK 

Proof  of,  by  hearsay  and  tradi- 
tional evidence.  Chamberlain  v. 
Chamberlain,  71  N.  Y.  423. 

Sufiiciency  of,  for  administratioa 
or  devolution  of  property.    Ih. 

•  MARRIAGE   SETTLEMENT. 

Presumption  as  to  validity  of, 
and  burden  of  proof.  Pierce  «. 
Pierce,  IX  N.  Y.  164. 

MASTER  AND  SERVANT.  ' 

When  the  relation  of  master  and 
servant  does  not  exist  between 
employer  and  contractors.  Town 
of  Pierrepont «.  Loveless,  72  N,  Y, 
211. 

When  master  liable  for  negli- 
gence in  selection  of  servants. 
Stevenson  «.  Jewett^  16  Hun, 
210. 

Degree  of  diligence  required  of 
employer.  Lieonard  «.  Collins,  70 
K  Y.  90. 

Excess  of  force  by  employee, 
when  employer  liable.  Peck  v, 
N.  Y.  Central,  &c.  R.  R.  Co.,  70 
K  F.  687. 

Negligence,  whether  of  one  or 
several  employees,  immaterial. 
Wood  V,  N.  Y.  Central,  &c.  R  R 
Co.,  70  iV.  Y.  196. 

Master,  when  liable  for  injury  to 
servant.  Cone  v.  Delaware,  &c. 
R.  R  Co.,  15  JSTttn,  178. 
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Wilkin,  Id,  428 :  as  to  lapse  of  time 
after  commencement  of  action  at 
law,  barring  under,  Evans  v. 
Cleveland,  72  N.  T,  486 :  running 
of,  after  adjudication  in  bankrupt- 
cy, against  creditor's  claim,  not 
barred  at  that  time.  Yon  Sachs  v. 
Kretz,  Id.  548:  payment  on  ac- 
count of  note  by  maker,  at  request 
of  surety,  revives  note  as  to  both. 
Haight  V.  Avery,  16  J2wn,  252. 

Action  to  enforce  payment  of 
legacy  is  not  upon  a  sealed  instru- 
ment. Loder  v,  Hatfield,  71JV.  F. 
92. 

LITERARY  PROPERTY. 

Dramatization  of  novel,  right  of. 
Daly  f>,  Byrne,  48  Super.  Ct.  (J,  d 
5.)  261. 

LOAN  COMMISSIONERS. 

Not  bound  to  account  for  rents 
and  profits  after  foreclosure. 
Thompson  v.  Commis.  for  Loan- 
ing, &c.,  16  J3ttn,  86. 

Effect  of  non-payment  of  inter- 
est, on  mortgage  to  loan  commis- 
sioners. Thompson  v.  Commis. 
lor  Loaning,  &c.,  16  iJtfn,  86. 

MALICIOUS   PROSECUTION. 

What  parts  must  appear,  to  sus- 
tain. Sailesbury  «.  Creswell,  14 
Euriy  460. 

Search  warrant,  when  party  pro- 
curing liable  in  damages  for. 
Johnson  v.  Comstock,  14  Huriy  238. 

MANDAMUS. 

When  granting  of,  within  the 
•discretion  of  the  court,  not  to  be 
interfered  with  by  court  of  appeals. 
People  ex  rd.  Lunney  «.  Campbell^ 
72  iV.  F.  496;  People  exrd,  Skvin 
fj.  Wendell,  71  JV.  T,  171. 


Not  to  be  used  as  an  injunction. 
People  ex  reL  Faile  v.  Ferris,  16 
Eiin,  210. 

Disobedience  of,  punished  as  for 
contempt.  People  ex  reL  Qarbutt 
V.  Rochester,  Ac  Ry.  Co.,  14 
Hun,  871. 

Death  of  one  of  copartner's  re- 
lators does  not  abate.  People 
ex  rd.  Witherbee  f.  Supervisors 
County  of  Essex,  70  JV.  F.  228. 

Duty  of  court  to  see  that  the 
rights  of  the  relator  arc  fully  pro- 
tected. People  ex  rd,  Slavin  «. 
Wendell,  71  If.  T.  171. 

Will  lie  to  compel  supervisors  to 
ascertain  what  taxes  should  be  re- 
paid, although  relator  may  have 
another  remedy.  People  ex  rd, 
Witherbee  v.  Supervisors  County 
of  Essex,  70  HT.  T,  228. 

When  issued  to  compel  muni- 
cipal corporation  to  issue  bonds. 
People  ex  rd.  Murphy  v.  Kelly,  5 
Alb.  New  Cos.  883. 

Court  may  give  right  to  examine 
books  of  corporation  at  any  time. 
Sage  «.  Lake  Shore,  &c.  R.  R 
Co.,  70 -y.  T.  220. 

When  issued  against  carrier. 
People  ex  reL  Walker  v.  Babcock, 
16  Hun,  813. 

By  stockholders,  where  the  pro- 
per ofiicers  refuse  to  perform  their 
duty.  People  ex  rd.  Miller  v. 
Cummings,  72  N.  Y.  433. 

When  granted  to  compel  rail- 
road to  build  fences.  People  ex 
rd.  Garbutt  v.  Rochester  Ry.  Co., 
14  Hun,  371. 

MANUFACTURING      COM- 
PANIES. 

Conflict  between  the  revised 
statutes  and  the  general  manufac- 
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turing  act,  in  respect  to  election 
of  directors  of  corporation.  Peo- 
ple tx  rd.  Miller  «.  Cummings,  72 
N.  r.  433. 

Who  are  "servants  and  labor- 
ers," under  Manofacturing  Co. 
Act.  Dean  «.  De  Wolf,  16  Huay  186. 

Liability  of  stockholder;  elec- 
tion of  remedies ;  capital  stock  not 
paid  in,  Birmingham  Nat.  Bank 
«.  Mosser,  14  Hun^  605:  when 
action  not  brought  within  one 
year,  Jagger  Iron  Co.  v.  Walker, 
43  Super.  Ct.  (7.  dk  8,)  275:  lia- 
bility statutory ;  liability  to  labor- 
ers, joint;  effect  of  discontinuing 
action  against  stockholder  who 
denies  he  held  stock.  Dean  v. 
Whiton,  16  Hun,  203. 

To  other  creditors  in  an  action 
at  law.  Mathez  v.  Neidig,  72  N, 
r.  100. 

Effect  where  the  amount  of  a 
claim  for  advances  was  used  to  pay 
obligations,  for  which  he  was  in- 
dividually liable.    Id, 

What  constitutes  trustees.  Os- 
borne, &c.  Co.  «.  Croome,  14  Huny 
164. 

Who  are  liable  as  trustees. 
Wade  V,  Baker,  14  Hun^  615. 

Report  of  trustees  of,  what  to  con- 
tain.    Pier  «.  George,  14  JBuny  568. 

Right  of  action  against  trustees 
of,  assignable.     lb. 

Who  not  liable  for  failure  to  file 
report.  Osborne,  &c.  Co.  v. 
Croome,  14  Hun,  164. 

Liability  of  trustees  failing  to 
file  report,  does  not  extend  to 
torts.  Esmond  v.  Bullard,  16  Hurif 
65. 

MARINB    COURT, 
^larine  court  a  court  of  record. 


People  ex  rd,  Lowenbein  v,  Dono- 
hue,  15  EuTiy  418. 

MARKET. 

What  is  market  overt,  under 
laws  of  Canada.  Edgerley  «.  Bush, 
16  Huriy  80. 

MARRIAGK 

Proof  of,  by  hearsay  and  tradi- 
tional evidence.  Chamberlain  «. 
Chamberlain,  71  N.  T,  423. 

Sufficiency  of,  for  administratioa 
or  devolution  of  property.    lb, 

MARRIAGE   SETTLEMENT. 

Presumption  as  to  validity  of, 
and  burden  of  proof.  Pierce  e. 
Pierce,  71  N,  T.  154. 

MASTER   AND  SERVANT.  ' 

When  the  relation  of  master  and 
servant  does  not  exist  between 
employer  and  contractors.  Town 
of  Pierrepont  v.  Loveless,  72  N.  T, 
211. 

When  master  liable  for  negli- 
gence in  selection  of  servants. 
Stevenson  v.  Jewett,  16  Hun^ 
210. 

Degree  of  diligence  required  of 
employer.  Lieonard  v.  Collins,  70 
N.  T,  90. 

Excess  of  force  by  employee, 
when  employer  liable.  Peck  v, 
N.  Y.  Central,  &c.  B.  B.  Co.,  70 
N,  F.  587. 

Negligence,  whether  of  one  or 
several  employees,  immaterial. 
Wood  «.  N.  Y.  Central,  &c.  R  R. 
Co.,  70  JV.  T.  195. 

Master,  when  liable  for  injury  to 
servant.  Cone  v.  Delaware,  &c. 
R.  R.  Co.,  15  JKrn,  172. 
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Wilkin,  Id,  428 :  as  to  lapse  of  time 
after  commencement  of  action  at 
law,  barring  under,  Evans  t. 
Cleveland,  72  N.  F.  486 :  running 
of,  after  adjudication  in  bankrupt- 
cy, against  creditor's  claim,  not 
barred  at  that  time.  Yon  Sachs  «. 
Kretz,  Id,  548:  payment  on  ac- 
count of  note  by  maker,  at  request 
of  surety,  revives  note  as  to  both. 
Haight  V.  Avery,  16  J9un,  252. 

Action  to  enforce  payment  of 
legacy  is  not  upon  a  sealed  instru- 
ment. Loder  c.  Hatfield,  71 N,  T, 
92. 

LITERARY  PROPERTY. 

Dramatization  of  novel,  right  of. 
Daly  e.  Byrne,  48  Super,  Ct,  (J,  d 
8,)  261. 

LOAN  COMMISSIONERS. 

Not  bound  to  account  for  rents 
and  profits  after  foreclosure. 
Thompson  f.  Commis.  for  Loan- 
ing, &c.,  16  Eunj  86. 

Efltect  of  non-payment  of  inter- 
est, on  mortgage  to  loan  commis- 
sioners. Thompson  9.  Commis. 
for  Loaning,  &c.,  16JJt^n,  86. 

MALICIOUS   PROSECUTION. 

What  parts  must  appear,  to  sus- 
tain. Sailesbury  v.  Creswell,  14 
ffurij  460. 

Search  warrant,  when  party  pro- 
curing liable  in  damages  for. 
Johnson  v,  Comstock,  14  ffun^  288. 

MANDAMUS. 

When  granting  of,  within  the 
discretion  of  the  court,  not  to  be 
interfered  with  by  court  of  appeals. 
People  ex  rd,  Lunney  «.  Campbell^ 
72  N,  T,  496;  People  «j  re?.  Slavin 
tj.  Wendell,  71  N,  T.  171. 


Not  to  be  used  as  an  injunction. 
People  ex  reL  Faile  «.  Ferris^  16 
Eunj  219. 

Disobedience  of,  punished  as  for 
contempt.  People  ex  reL  Gkirbutt 
«.  Rochester,  &c.  Ry.  Co.,  14 
Hun^  871. 

Death  of  one  of  copartner's  re- 
lators does  not  abate.  People 
ex  reL,  Witherbee  «.  Supervisors 
County  of  Essex,  70  N,  T,  228. 

Duty  of  court  to  see  that  the 
rights  of  the  relator  are  fully  pro- 
tected. People  ex  rd,  Slavin  «. 
Wendell,  71  N,  T,  171. 

Will  lie  to  compel  supervisors  to 
ascertain  what  taxes  should  be  re- 
paid, although  relator  may  have 
another  remedy.  People  ex  rd, 
Witherbee  «.  Supervisors  County 
of  Essex,  70  HT.  T,  228. 

When  issued  to  compel  muni- 
cipal corporation  to  issue  bonds. 
People  ex  rd.  Murphy  v,  Kelly,  5 
Ahb,  NevD  Cm,  383. 

Court  may  give  right  to  examine 
books  of  corporation  at  any  time. 
Sage  V.  Lake  Shore,  &c.  R.  R. 
Co.,  ION,  T,  220. 

When  issued  against  carrier. 
People  ex  rd.  Walker  v.  Babcock, 
16  Eun,  813. 

By  stockholders,  where  the  pro- 
per ofiicers  refuse  to  perform  their 
duty.  People  ex  reL  Miller  o. 
Cummings,  72  N,  T,  433. 

When  granted  to  compel  rail- 
road to  build  fences.  People  ex 
rd,  Garbutt  v,  Rochester  Ry.  Co., 
14  Hun,  871. 

MANUFACTURING      COM- 
PANIES. 

Conflict  between  the  revised 
statutes  and  the  general  manofac- 
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tnring  act,  in  respect  to  election 
of  directors  of  corporation.  Peo- 
ple ex  rd.  Miller  o.  Cmnmings,  72 
N.  T.  433. 

Who  are  **  servants  and  labor- 
ers," under  Manafacturing  Co. 
Act.  Dean  t?.  De  Wolf,  16  Hun,  186. 

Liability  of  stockholder;  elec- 
tion of  remedies ;  capital  stock  not 
paid  in,  Birmingham  Nat.  Bank 
V.  Mosser,  14  Eun^  605:  when 
action  not  brought  within  one 
year,  Jagger  Iron  Co.  v.  Walker, 
48  Super,  Ct.  (J.  <fc  8,)  275 :  lia- 
bility statutory ;  liability  to  labor- 
ers, joint;  effect  of  discontinuing 
action  against  stockholder  who 
denies  he  held  stock.  Dean  v. 
Whiton,  16  Hun,  203. 

To  other  creditors  in  an  action 
at  law.  Mathez  e.  Neidig,  72  N. 
71  100. 

Effect  where  the  amount  of  a 
claim  for  advances  was  used  to  pay 
obligations,  for  which  he  was  in- 
dividually liable.    Id, 

What  constitutes  trustees.  Os- 
borne, &c.  Co.  V.  Croome,  14  Hun^ 
164. 

Who  are  liable  as  trustees. 
Wade  a.  Baker,  14  Hun^  615. 

Report  of  trustees  of,  what  to  con- 
tain.    Pier  f>,  Qeorge,  14  Hun,  568. 

Right  of  action  against  trustees 
of,  assignable.     Ih, 

Who  not  liable  for  failure  to  file 
report.  Osborne,  &c.  Co.  v, 
Croome,  14  Hun^  164. 

Liability  of  trustees  failing  to 
file  report,  does  not  extend  to 
torts.  Esmond  v.  Bullard,  16  Hun, 
65. 

MARINE   COURT. 
3Iarine  court  a  court  of  record. 


People  ex  rd,  Lowenbein  v,  Dono- 
hue,  15  Hun^  418. 

MARKET. 

What  is  market  overt,  under 
laws  of  Canada.  Edgerley  v.  Bush, 
16  Hun,  80. 

MARRIAGK 

Proof  of,  by  hearsay  and  tradi- 
tional evidence.  Chamberlain  «. 
Chamberlain,  71  N,  T.  423. 

Sufficiency  of,  for  administratioa 
or  devolution  of  property.    lb, 

MARRIAGE   SETTLEMENT. 

Presumption  as  to  validity  of, 
and  burden  of  proof.  Pierce  «. 
Pierce,  71  N,  T,  154. 

MASTER   AND  SERVAIH'.  ' 

When  the  relation  of  master  and 
servant  does  not  exist  between 
employer  and  contractors.  Town 
of  Pierrepont  «.  Loveless,  72  N.  T, 
211. 

When  master  liable  for  negli- 
gence in  selection  of  servants. 
Stevenson  «.  Jewett)  16  Hun^ 
210. 

Degree  of  diligence  required  of 
employer.  Leonardo.  Collins,  70 
N.  T,  90. 

Excess  of  force  by  employee, 
when  employer  liable.  Peck  v, 
N.  Y.  Central,  &c.  R.  R  Co.,  70 
N,  T,  587. 

Negligence,  whether  of  one  or 
several  employees,  immaterial. 
Wood  t,  N.  Y.  Central,  &c.  R.  R. 
Co.,  70  iV.  T,  196. 

Master,  when  liable  for  injury  to 
servant.  Cone  «.  Delaware,  &c. 
R.  R  Co.,  15  Hun^  172. 
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MECHANICS'   LIEN. 

Notice,  where  filed.  Whipple 
«.  Christian,  15  Eun,  821. 

Enforceability  against  real  es- 
tate of  municipal  corporation. 
People  ex  rd.  Hays  «.  City  of 
Brooklyn,  71  N.  Y.  498. 

Kings  county:  tenant  building 
by  permission  of  owner:  effect 
of.  Burkitt  «.  Harper,  14  Eun^ 
581. 

When  owner  not  liable  under 
mechanic's  lien  against  contractors. 
Weycr  «.  Beach,  14  Huuy  231. 

MERGER. 

Applies  when  grantor  with  war- 
ranty subsequently  acquires  exist- 
ing mortgage.  Mickles  «.  Dillaye, 
15  JSttA,  296. 

MILL  PONDS. 

Title  to  ice  on.  Myer  «.  Whita- 
ker,  5  AVb,  New  C<u.  172. 

MISTAKE. 

Effect  of  mistake  by  a  bankrupt 
in  stating  the  amount  of  a  debt, 
where  a  composition  is  desired. 
Beebo  v.  Pyle,  71  N.  F.  20. 

MONEY  PAH). 

When  recoverable.  Moody  o. 
Smith,  70  JV.  F.  598:  under  erron- 
eous assessment,  prima  facie  valid. 
Peyser  t>.  Mayor,  &c.  of  New  York, 
70  N,  T.  497. 

Under  erroneous  decree  of  sur- 
rogate. Scholey  9.  Halsey,  72  N. 
F.  578. 

By  mistake,  when  not  recovera- 
ble. Youmans  v,  Edgerton,  16 
JTicn,  28. 

Void  assessments,   paid  by  one 


not  obliged,  and  for  Ids  sole  bene- 
fit, not  repaid.  Pursell  «.  Mayor, 
&c.  of  N.  Y.,  43  Super.  Ct.  (/.  ^ 
a.)  848. 

Recovery  of  money  at  auction 
sale  of  real  estate.  Cockroft  v. 
Muller,  71  K  F.  867. 

When  municipal  corporation  may 
recover  money  paid  on  a  judgment 
against  it  for  negligently  leaving 
obstructions  in  street,  from  person 
primarily  chargeable  with  the  neg- 
ligence. City  of  Rochester  9. 
Montgomery,  72  ilT.  F.  65. 

MONEY  RECEIVED. 

What  is  paying  under  mistake. 
Windbiol  «.  Carroll,  16  Hun^  101. 

MORTGAGES. 

What  conditions  in  a  deed  do 
not  make  it  a  mortgage.  Macau- 
lay  «.  Porter,  71  N.  F.  178. 

When  mortgagor  for  purchase- 
money  may  counterclaim  prior 
mortgage  against  assignee.  Selig- 
man  o.  Dudley,  14  Huny  186. 

Purchaser  of  premisesi  estopped 
from  denying  validity  of  mortgagee 
when  he  has  agreed  to  pay.  Haile 
«.  Nichols,  16  Mm,  87. 

What  not  fixtures,  between  mort- 
gagor and  mortgagee.  McKeage 
V.  Hanover  Fire  Ins.  Co.,  16  Hun, 
289. 

Remedy  of  mortgagee  where  no 
bond  is  given.  €^ylord  «.  Knapp* 
15  Hun,  87. 

Foreclosure :  when  mortgagor 
not  liable  for  taxes  and  assessments. 
Marshall  «.  Davics,  16  JJun,  606. 

When  title  on  foreclosure  sste 
vests:  apportionment  of  income 
from  premises.  Stimson  «.  if* 
nold,  5  Alb,  New  Com.  877. 
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Defenses  of  guarantor  of  mort- 
gage. Griffith  V,  Robertson,  16 
Stmj  844. 

Liability  of  grantee  agreeing  to 
pay  mortgage  to  indemnify  grantor. 
Comstock  V,  Drohan,  71  JV.  F. 
9. 

Release  of  grantee  by  grantor 
from  liability  for  a  mortgage. 
Devlin  9.  Mmphy,  5  Abb.  New  Ca». 
243;  Ranney  9.  McMullen,  Id.  246; 
Ranney  o.  Peyser,  Id.  259,  note. 

When  release  by  grantor  of 
mortgage  assumed  by  grantee,  in- 
valid. Whiting «.  Qearty,  14  Hun, 
498. 

When  mortgagor  is  estopped 
from  setting  up  defense  of  usury. 
Norris  v.  Wood,  14  Hun,  190. 

When  grantee  of  premises  bound 
to  pay  usurious  mortgage.  Smith 
V.  Crass,  16  Hun,  487. 

When  purchaser  of  mortgage,  not 
chargeable  with  usury.  Hoeffler  «. 
Westcott,  15  Hun,  243. 

When  action  for  consideration 
for  usurious  agreement  accrues. 
Church  V.  Maloy,  70  N.  T.  63. 

Non-liability  of  grantee  of 
equity  of  redemption,  notwith- 
standing assumption  of  mortgage. 
Cashman  v.  Henry,  5  Abb.  New  Cm. 
230. 

Effect  of  neglect  to  foreclose  for 
default  in  payment  of  interest^ 
taxes,  &c.  Loomis  t.  Balheimer, 
6  Abb.  New  Cos.  263. 

Mortgagor,  when  discharged  by 
alteration  of  mortgage  by  mort- 
gagee and  grantee  assuming. 
Paine  v.  Jones,  14  Hun,  577. 

Redemption  from  foreclosure  of 
mortgage  to  loan  commissioners. 
Thompson  f .  Commiss.  for  Loan- 
ing, &c.,  16  Hun,  86. 


Junior  incumbrancer's  right  to 
redeem.  Frost  v.  Tonkers  Sav- 
ings Bank,  70  N.  T.  653. 

Equities  between  successive 
mortgagees.  Steere  v.  Child s,  15 
Hun,  511. 

When  mortgagee  bound  to  take 
reasonable  care  of  the  property; 
and  expense  of  such  care  a  proper 
charge  against  it.  Coe  v.  Cassidy, 
72  N.  Y.  183. 

The  fact  that  assignor  and  as- 
signee of  mortgage  united  in  un- 
necessarily harassing  mortgagor, 
with  intent  to  prevent  payment,  a 
defense  to  action  to  foreclose. 
Morris  c.  Tuthill,  72  N.  T.  575. 

Mortgagors  may  avail  them- 
selves of  any  act  of  bad  faith  of 
mortgagee  affecting  the  security, 
to  the  extent  of  the  injury. 
Kohler  t>.  Matlage,  72  JV.  T.  259. 

Mortgage  by  vendor  of  lands  in 
possession  of  vendee  under  con- 
tract to  purchase:  Hen,  how 
divested.  Westbrook  v.  Gleason, 
14  Hun,  245. 

Effect  of  tender  by  owner  upon 
lien  of  mortgagee.  Frost  «.  Ton- 
kers Savings  Bank,  70  N.  T.  553. 

Equitable  assignment  :  when 
owner  of  premises  estopped  from 
denying.  Johnson  v.  Parmely,  14 
Hun,  398. 

Mortgage,  held  by  wife  joining 
in  her  husband's  deed,  not  extin- 
guished. Van  Amburgh  o.  Kra- 
mer, 16  Hun,  205. 

Application  of  payments,  when 
immaterial.  Church  o.  Maloy,  70 
N.  T.  63. 

What  arrangement  in  the  assign- 
ment of  mortgage  and  note,  held 
as  collateral  security,  will  not  be 
considered  as  payment  and  satis- 
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faction.  Hubbell  v.  Blakeslee,  71 
If.  T,  68. 

When  mortgagee  compelled  to 
satisfy  after  sale  by  mortgagor. 
Levy  «.  Merrill,  14  BuUf  145. 

Presumption,  where  widow  oc- 
cupies lands  held  by  her  husband 
under  contract  of  sale,  that  she 
paid  a  mortgage,  and  the  balance 
due  on  contract,  &c.,  from  rents 
and  profits.  EnoUs  v.  Bamhart, 
71  -y.  F.  474. 

Effect  upon  rights  of  heirs  where 
widow  pays  mortgage,  takes  as- 
signment to  herself,  and  foreclosing 
bids  in  in  her  own  name,  and  then 
conveys.     lb, 

MOTIONS   AND    ORDERS. 

General  power  of  court  to  vacate 
its  orders.  Levy  v,  Loeb,  6  Abb. 
New  Cos.  157;  Corbett  «.  De 
Comeau,  Id.  169. 

Absolute  right  to  proceed  upon 
order  at  short  notice.  Sixth  Ave. 
R.  R.  Co.  V.  Gilbert,  &c.  R.  R. 
Co.,  71  N.  r.  480. 

When  second  order  of  court  for 
removal  of  clerk  of  fire  commis- 
sioners a  nullity,  as  made  after  a 
removal  of  proceedings.  People 
ex  rel.  Munday  o.  Fire  Commis- 
sioners, 72  N.  T.  445. 

When  papers  in  motion  to  set 
aside  report  of  referee,  not  compe- 
tent to  rebut  evidence  of  fraud  in 
his  assessment  of  damages.  Jor- 
dan o.  Yolkenning,  72  JV.  T.  800. 

MUNICIPAL    CORPORATIONS. 

I.  Gbnbbal  Powbbs. 

Provisions  of  special  charter  not 
repealed  by  constitutional  amend- 


ment repugnant   thereto.    Dodge 
f>.  Platte,  16  Huriy  285. 

Power  of,  to  construct  bridges, 
limit  of  cost  and  limit  of  appropri- 
ation. People  ex  reL  Murphy  «. 
Kelly,  5  Ahb.  New  Cat.  883. 

nL   COHT&ACTB. 

Contracts  by  public  proposals: 
powers  limited  by  statute.  Kings- 
ley  «.  City  of  Brooklyn,  5  AJtlb.  New 
Cm.  1 ;  Bigler  «.  Mayor,  &c.  of  N. 
y.  Id.  61. 

When  resolution  of  village 
trustees,  authorizing  the  comple- 
tion of  a  contract,  illegaL  Pair  «. 
Village  of  Greenbush,  72  N.  7. 
468. 

When  contract  made  by  munici- 
pal officers,  without  compliance 
with  specified  requirements,  not 
binding  upon  the  municipality. 
lb. 

IV.  Property  and  Pukds. 

Conditional  sale  of  stock,  valid. 
Gtould  «.  Town  of  Oneonta,  71  N. 
T.  298. 

V.  OFPicasHfl. 

Right  of  outgoing  municipal 
officers  to  hold  over,  till  their  suc- 
cessors' election  is  completed,  and 
to  make  appointments  in  the  in- 
terim. People  ex  rd.  Conliss  c. 
North,  72  N.  T.  124. 

What  restrictions  of  comnus- 
sioners  exceeded  their  jurisdiction. 
Merritt  v.  Village  of  Portchester, 
71  N.  T.  809. 

VUL   LlABILITIBB. 

Liability  for  acts  of  an  officer 
elected  or  appointed  by  it,  when 
not  connected  with  his  duties  as 
its  agent,  how  limited.    N.  T.  A 
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Brooklyn  Sawmill,  &c.  Co.  «.  City 
of  Brooklyn,  71  N.  T,  580. 

Limitation  of  the  act  of  1850 
(§  1,  c.  384),  in  reference  to  pay- 
ment of  town  subscriptions  to 
stock.  Gould  V,  Town  of  Oneonta, 
71  JV.  F.  298. 

UUra  vireSy  when  not  a  de- 
fense. Supervisors  Schenectady 
V,  McQueen,  15  Bun,  551. 

Not  liable  for  neglect  or  omis- 
sion of  its  officers  to  act,  unless 
the  duty  of  enforcing  performance 
is  imposed  thereon.  Tone  v. 
Mayor,  &c.  of  N.  Y.,  70  If.  F.  157. 

Payment  under  illegal  audit, 
no  bar  to  action  for  amount  due. 
Lanigan  «.  Mayor,  &c.  of  N.  Y., 
70  jBT.  r.  454. 

Test  of  liability  for  acts  of  offi- 
cers. Ham  V.  Mayor,  &c,  of  N. 
Y.,  70  N,  r.  459. 

When  not  liable  on  quantum  me- 
ruit. Bigler  «.  Mayor,  &c.  of  N. 
Y.,  5  Ahb.  Neui  Cob.  52. 

When  no  recovery  upon  a  quan- 
tum meruit,  for  work  done  in  con- 
tract with  village  trustees.  Parr 
«.  Village  of  Greenbush,  72  N.  T. 
468. 

Competency  of  municipal  ordi- 
nance prohibiting  putting  up  of  a 
stove-pipe  except  in  a  certain  way, 
to  be  considered  upon  the  question 
of  negligence.  Briggs  v.  N.  Y. 
Central,  &c.  R..R.  Co.,  72  K  T.  26. 

IX.     Remedies   of    Creditors, 
Claimants,  Taxfatbrs,  &c. 

When  action  by  taxpayer  to  re- 
strain waste  lies.  Latham  o.  Rich- 
ards, 15  Eun,  129. 

X.  Local  iMPRovEBfEiTTS. 
Changing  grade  of  street:  par- 


ties to  action  for  awards.  Hatch 
V.  Bowes,  43  Super,  Ct.  (J.  d  8.) 
426. 

Payment  for  grading  street  un- 
der city  ordinance,  not  due  until 
ordinance  complied  with,  although 
non-compliance  illegal.  Tone  v. 
Mayor,  &c.  of  HT.  Y.,  70  HT.  T. 
157. 

Contcaet  for  grading  street  refer- 
ring to  dty  ordinance,  presumed  to 
refer  to  ordinance  then  existing. 
Id. 

Assessment  not  reduced  unless 
proper  sum  be  ascertainable.  Mat- 
ter of  Heb.  Ben.  Orphan  Asylum 
Soc.,  70  K  T.  476. 

When  valuation  complete.  Mat- 
ter of  Schell,  16  Hun,  283.  Said 
to  be  reversed  in  the  Court  of  Ap- 
peals, 16  Hunj  V. 

Action  to  vacate  assessment  for 
sewers,  when  maintainable:  what 
questions  raised  on.  Kennedy  v. 
City  of  Troy,  14  Hun,  808. 

Illegal  and  void  assessment,  not 
validated  by  act  amending  charter 
of  Brooklyn  confirming  prior  as- 
sessments. People  ex  rd.  Hays  v. 
City  of  Brooklyn,  UN,  F.  495. 

Commissions  of  estimate  and 
assessment  must  pursue  all  the 
steps  strictly  in  accordance  with 
the  statute:  proceedings  rendered 
void  by  their  taking  the  required 
oath  irregularly :  waiver  of  objec* 
tion,  by  appearing,  &c.  '  in  fonner 
and  like  cases  where  each  assess- 
ment was  independent.  Merritt 
t>.  Village  of  Portchester,  UN.  T. 
309. 

Publication  of  notice  of  com- 
mission of  appraisement.  Matter 
of  Carlton  St.,  16  Hun,  497. 

Doubtful  if  neglect  to  publish 
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ordinance   invalidates   an   assess- [uralization.    Matter  of  Christem, 


ment. 
84. 


Matter  of  Corwin,  14  J3tm, 


XI.    Issue  of  Municipal  Bonds 
(Town  Bonding  Laws). 

Strict  compliance  with  statute 
authorizing  bonding  of  town,  neces- 
sary :  majority  of  all  the  electors, 
required  to  assent  to  bonding  town 
in  aid  of  railroad.  People  ex  rel, 
Hetfield  t.  Trustees  Village  of 
Fort  Edward,  70  JV.  T.  28. 

Consent  of  inhabitants  necessary : 
its  sufficiency.  Horton  «.  Town  of 
Thompson,  71  N.  F.  518. 

Proceedings  for  bonding  town, 
what  petition  must  show  :  effect 
of  defects  in  petition.  Wilson  «. 
Town  of  Caneadea,  15  Huiij  218. 

Bonding  towns  for  railroads, 
agreement  by  president  that  road 
should  pass  through  town,  invalid. 
Town  of  Wayne  «.  Sherwood,  14 
JStin,  428.  Said  to  be  reversed  in 
Court  of  Appeals,  16  Hun^  vi 

Railroad  commissioners  of  a 
town ,  quest  ioni  ng  validity  of  bonds, 
to  justify  them  in  not  paying  over 
moneys  raised  by  tax  to  pay  inter- 
est thereon.  Hughes  v.  Vermont 
Copper,  &c.  Co.,  72  K  T,  207. 

NAMES. 

Use  of  firm  name  by  individual 
contrary  to  law,  when  no  defense 
to  an  action  by  him  against  com- 
mon carrier  for  negligence.  Wood 
f>.  Erie  Ry.  Co.,  72  N.  F.  196. 

Omission  of  second  given  name, 
immaterial.  Cornes  v.  Wilkin,  14 
Huuy  428. 

NATURALIZATION, 
What  constitutes  record  of  nat- 


48  Super.  Ct.  {J.  A  5.)  528. 

When  marriage  effects  naturali- 
zation of  female.  Luhis  «.  Elmer, 
15  Bun^  890. 

NAVIGATION. 

Bail-boat  not  a  vessel.  Lambert 
1^.  Staten  Island  R.  R.  Co.,  70  N, 
r.  104. 

Floating  of  timber  down  a  river. 
Town  of  Pierrepont  o.  Loveless, 
72  N.  F.  211. 

NEGLIGENCE. 

What  is  negligence,  per  se,  in 
running  a  train.  Taber  v.  Dela- 
ware, &c.  R  R.  Co.,  71  Jf.  F.  489. 

Negligence  in  attempting  to 
save  life.  Roll  e.  Northern  Con* 
tral  Ry.  Co.,  15  Hun,  496. 

Effect  of  recognition  by  the 
legislature  of  the  legality  of  a 
business  causing  damage,  upon 
question  of  negligence.  Town  of 
Pierrepont  «.  Loveless,  72  K,  F. 
211. 

Discretion  required  in  emergen- 
cies. Roll  «.  Northern  Central 
Ry.  Co.,  15  Mm,  496. 

Speed  of  railroad  train,  when 
immaterial.  White  9.  Utica,  fta 
R.  R.  Co.,  15  Hun,  883. 

Failure  of  vessel  to  show  light, 
question  of  fact.  Lambert  v. 
Staten  Island  R.  R.  Co.,  70  N,  F. 
104. 

What  is  negligence  in  burning 
fallow.  Hays  «.  Miller,  70  N.  F. 
112. 

Evidence  of  negligence  of 
superintendent  of  shop.  Steven- 
son «.  Jewett,  16  Hun^  210. 

In  action  for  negligence,  evi- 
dence   of    wages   received   from 
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third  party  inadmissible.     Drink- 
water  o.  Dinsmore,  16  Hunj  250. 

Liability  of  carrier  of  passengers 
for  negligence,  as  compared  with 
liability  in  other  cases.  Weeks  v. 
N.  Y.,  New  Haven,  &c.  R.  R.  Co., 
72  JV.  r.  60. 

Notice  of  danger  not  necessary, 
where  party  has  knowledge.  Leon- 
ard «.  Collms,  70  JV.  r.  90. 

Negligent  use  of  a  stove,  caus^ 
ing  a  fire.  Briggs  «.  N.  Y.  Cen- 
tral, &c.  R.  R.  Co.,  72  N:  r.  26. 

When  telegraph  company,  not 
liable  for  accident  through  the 
falling  of  a  post.  Ward  «.  Atlan- 
tic &  Pacific  Tel.  Co.,  71  N.  F. 
81. 

Passive  defendant  not  liable  for 
personal  injuries  to  trespasser. 
McAlpin  V.  Powell,  70  N.  T, 
126. 

When  master  not  liable  for 
negligence  of  co-employe,  Besel 
V.  N.  Y.  Central,  &c.  R.  R.  Co., 
70  iV.  F.  171:  when  liable.  Stev- 
enson V,  Jewett,  16  Hun,  210. 

Evidence  of  violation  of  rules  by 
servant,  competent  upon  question 
of  negligence  of  master.  Wood  9. 
N.  Y.  Central,  &c  R.  R  Co.,  70 
N.  T.  195. 

Degree  of  caution  required  of 
child  of  immature  years.  McAl- 
pin V.  Powell,  70  iV.  F.  126. 

No  personal  negligence  in  infant 
under  four  years  of  age.  8ch?ner 
V.  N.  Y.  Central,  &c.  R.  R  Co., 
15  Hun,  572. 

Evidence  sufficient  to  prove  con- 
tributory negligence.  Lanigan  «. 
N.  Y.  Gaslight  Co.,  71  N.  F.  29. 

Compliance  with  statute,  not 
conclusive  upon  question  of  de- 
fendant's negligence.    CordoU  v. 


N.  Y.  Central,  <&c.,  R  R  Co.,  70 
N.  F.  119. 

Knowledge  of  a  defective  side- 
walk, an  element  of  contributory 
negligence.  Koch  v.  Village  of 
Edgewater,  14  Hun,  644. 

When  contributory  negligence 
will  not  bar  a  recovery  against  the 
R.  R.  Co.  for  a  collision;  and 
when  a  mistake,  made  in  the  fear 
of  a  collision  will  be  no  bar.  Dyer 
c.  Erie  Ry.  Co.,  71  N.  F.  228. 

NEWSPAPERS. 

Newspaper  Unions,  and  their  ad- 
vertising contracts.  Clegg  «.  Ai- 
ken, 5  Abb.  New  Cos,  95. 

NEW   TRLA.LS. 

When  granted  on  ground  that 
damages  are  inconsistent  with 
other  facts  found  by  jury.  Cowles 
9.  Watson,  14  Hun,  41. 

Motion  for  new  trial  at  circuit 
must  not  be  merely  pro  forma, 
IK 

Measure  of  relief  granted  on 
new  trial.  Harding  «.  Harding,  48 
Super  OL  (J.  db  8.)  27. 

Verdict  set  aside  because  jurors 
examined  judge's  minutes  of  trial. 
Mitchell «.  Carter,  14  Hun,  448. 

Verdict  not  set  aside  merely  be- 
cause not  according  to  theory  of 
cither  party,  Scheider  v,  Corby, 
15  Hun,  498 :  when  verdict  for  loss 
of  finger  not  excessive,  McMa- 
hon  V.  Walsh,  43  Super.  Ct.  {J.  S 
8.)  86. 

When  verdict  not  set  aside  as 
excessive,  Bierbauer  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  15  Hun^ 
559:  in  libel.  Daly  v.  Byrne,  48 
Super.  Ct.  (J.  d  A)  261. 

When   new   trial   granted   for 
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newly  discovered  evidence.  Fowler 
«.  Kelly,  43  Super.  Ct.  (J.  dt  8,) 
380. 

Motion  to  set  aside  verdict  on 
conflicting  testimony,  how  made; 
when  granted.  Cheneys.  N,  Y. 
Central,  &c.  R.  R.  Co.,  16  JETtin, 
415. 


NEW  YORK  (City  of). 

Conveyance  of  water  lots  in  New 
York  City,  a  grant.  Towle  v. 
Remsen,  70  If,  T.  308. 

Who  arc  adjacent  owners  of 
New  York  City  lands  under  water. 
Jttayor,  &c.  of  N.  Y.  «.  Hart,  16 
Hun,  380. 

Board  of  revision  and  correc- 
tion established  by  £.  1872,  c 
680,  not  subject  to  control  of 
municipal  corporation.  Tone  v. 
Mayor,  &c.  of  N.  Y.,  70  N.  Z. 
157. 

City  auditor,  under  Laws  1874, 
c.  804,  no  authority  to  reaudit 
claim.  Lanigan  v.  Mayor,  &c.  of 
N.  Y.,  70  N,  T.  454. 

Board  of  estimate  and  appor- 
tionment, a  constitutional  body, 
Townseud  v.  Mayor,  &c.  of  N.  Y., 
16  Hun,  362 :  effect  of  striking  out 
appropriations  for  salaries  of; 
authorized  to  fix  salaries  and  num- 
ber of  attendants  in  police  courts. 
Brinck  «.  Mayor,  &c.  of  N.  Y.,  16 
Hun,  840. 

Commissioner  of  accounts,  re- 
movable at  pleasure  of  mayor. 
People  ex  rel,  Westray©.  Mayor, 
&c.  of  N.  Y.,  16  Hun,  309. 

When  deputy  comptroller  may 

perform  functions  of  comptroller. 

Murray  v.  Mayor,  &c.  of  N.  Y.,  43 

Super.  Ct  {J,  df  8.)  164. 

Provision  of  New  York  charter 


limiting  the  power  of  removal  of 
clerks  by  board  of  fire  commis- 
sioners, construed.  People  exrd, 
Munday  v.  Fire  Commissioners,  72 

jy:  r.  445. 

Publication  of  ordinance  to 
make  improvements.  Charter  of 
N.  Y.  City,  1870,  §  30:  effect 
of  publishing  ordinance  in  old  of- 
ficial paper  on  same  day  new  one  is 
designated.  Matter  of  Corwin,  14 
Hun,  84. 

Various  departments  of  dty 
government.  Department  of  docks 
and  its  powers  to  contract.  Bigler 
c.  Mayor,  &c.  of  N.  Y.,  5  Alib. 
New  Cos.  51. 

City  not  liable  for  negligent  acts 
of  department  of  public  instruc- 
tion. Ham  «.  Mayor,  ^kc.  of  N. 
Y.,  70  iV:  r.  459. 

Chapter  808,  X.  1861,  xelatiog 
to  assessments  in  New  York  City, 
not  repealed  by  chapter  580,  L 
1872.  Tone  v.  Mayor,  &c.  of  N. 
Y.,  70  JV:  r.  151. 

What  petition  to  vacate  assesst 
ment  must  show.  Matter  of  Cor- 
win, 14  Hun,  84. 

When  assessment  made  to  con- 
form to  requirement  of  L,  1840,  c. 
326,  §  7,  may  be  based  on  valua- 
tion of  previous  year.  Matter  of 
Hebrew  Benev.  Orph.  Asylum 
Soc.,  70  iV.  r.  476  ;  Matter  of 
SchoUe,  14  Hun,  14. 

Assessments :  valid  to  the  extent 
of  one  half  value  of  property. 
Matter  of  Schell,  16  Hun,  283 ;  said 
to  be  reversed  in  the  Court  of  Ap- 
peals, Id,  V. :  when  payment  must 
be  proved,  to  authorize  vacating 
second  assessment,  Matter  of  Wil- 
lett,  70  JV.  r,  490:  not  vacated 
wbcn  aggregate  exceeds  one  half 


NEW    YORK    STATE    REPORTS.        639 


value  of  land,  if  made  up  of  differ- 
ent assessments,  Matter  of  Wal- 
ters, 14  Eun^  148:  when  not  va- 
cated for  want  of  publication. 
Matter  of  Hyde,  15  Hun,  477; 
rev'd  in  Ct.  App.  on  authority  of 
£e  Burmeister,  unreported. 

NEW  YORK  SUPERIOR  COURT. 

Jurisdiction  of,  as  to  awards  for 
changing  grade  of  street.  Matter 
of  Hatch,  43  Super.  Ct.  (J.  dt  8,) 
89. 

NONSUIT. 

When  ordered  in  case  of  negli- 
gence. Buckley  v.  N.  Y.  &  Harlem 
R.  R.  Co.,  43  Super.  Ot.  {J.  di  S,) 
187. 

NOTARIES. 

Power  of,  to  take  affidavits  of 
foreclosure  and  sale  in  proceedings 
to  foreclose  by  advertisement. 
Mowry  v.  Sanborn,  72  N.  T.  634. 

NOTICE. 

What  sufficient  to  defeat  claim 
to  be  lonafido  purchaser.  Crippen 
9.  Baumes,  15  Hun,  136. 

When  notice,  required  by  stat- 
ute to  be  given  by  a  public  officer, 
is  sufficient  if  given  by  a  subordi- 
nate. People  €SB  rel.  Murphy  «. 
Kelly,  5  AVb.  Kew  Cos.  383. 

Notice  to  grantee  who  assumes 
mortgage  :  and  leave  of  court  to 
bring  action.  Comstock  «.  Drohan, 
71  K  r.  9. 

What  not  notice  of  prior  mort- 
gage. Westbrook  v.  Gleason,  14 
ift/n,  245. 

Publication  of  notice  to  electors, 
not  governed  by  law  in  regard  to 
publication  of  legal  proceedings. 


People  «B  reL  Hetfield  o.  Trustees 
Village  of  Fort  Edward,  70  N.  T. 
28. 

Lie  pendens,  inoperative  until 
complaint  filed.  Weeks  «.  Tomes, 
16  ffun,  849. 

Constructive  notice  to  wife, 
fraudulently  becoming  grantee  of 
property  from  her  husband  through 
a  third  person,  of  defect  in  her 
title,  by  issue  of  attachment,  on 
filing  of  lU  pendens,  before  the  con- 
veyance to  her.  Shand  v.  Hanley, 
71  N.  T.  819. 

NUISANCE. 

Action  maintainable  against 
grantee  of  person  creating  nuis- 
ance.  Snow  v.  Williams,  16  Hun, 
468. 

Keeping  gunpowder,  not  nuis- 
ance per  se.  Heeg  «.  Licht,  16  Hun, 
257. 

OFFICERS. 

When  notice,  required  by  stat- 
ute to  be  given  by  a  public  officer, 
is  sufficient  if  given  by  a  subordi- 
nate. People  ex  reL  Murphy  v. 
Kelly,  5  Alib.  New  Cos.  383. 

Powers  of  public  officer,  when 
exhausted.  Bigler  «.  Mayor,  &c. 
of  N.  Y.,  5  Abb.  New  Cos.  61. 

Meaning  of  colore  officii.  Mur- 
tagh  V.  Conner,  15  Hun,  488. 

When  authority  of  public  officer 
may  be  delegated.  People  ex  rel. 
Board  of  Charities  v.  Davis,  16 
Hun,  209. 

Liability  of  municipal  corpora- 
tions only  for  acts  or  omissions  of 
officers  in  performance  of  duties 
imposed  upon  the  corporation.  N. 
Y.  &  Brooklyn  Saw  Mill,  &c.  Co. 
V.  City  of  Brooklyn,  71  if.  F,  580, 
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Election  or  appointment  of  com- 
missionen  under  Drainage  Act,  in 
the  control  of  the  legislature. 
Matter  of  Ryers,  73  N,  T.  1. 

Proposals  for  public  work  to 
commissioners  appointed  to  con- 
tract therefor.  Eingsley  v.  City 
of  Brooklyn,  5  Abb.  New  Cm,  1. 

Power  of  such  commissioners  to 
alter  specifications,  furnished  to 
successful  bidder,  before  signing 
contract.  Eingsley  v.  City  of 
Brooklyn,  5  Aib.  New  Com,  1 ;  Big- 
ler  «.  Mayor,  Ac.  of  K.  T.,  Id.  51. 

When  acts  of  public  officers  are 
acts  of  the  State,  and  not  to  be 
repudiated.  People  «.  Stephens, 
71  N  r.  627. 

What  constitutes  appointment  to 
office,  and  how  title  tried.  City 
of  Buffalo  V,  Mackay,  15  Hun^  204. 

How  offices  transferred.  People 
ex  rd.  Babcock  ©.  Murray,  70  N,  T, 
521. 

When  election  officers  holdover. 
People  ex  rd.  Faile  «.  Ferris,  16 
JSun,  219. 

Removal  of  marshal  of  New- 
burgh  must  be  for  misconduct  as 
such.  People  ex  rd.  Bancroft  v. 
Weigant,  14  J9un,  546. 

niegality  of  proceedings  from  ir- 
regularity of  oath  taken  by  com- 
missioners. Merritt  «.  Village  of 
Portchester,  71  N.  T.  809. 

An  officer  dejure  and  another  de 
fofjio  cannot  co-ezist.  Cronin  «. 
Gundy,  16  Hun,  520. 

Protection  of  a  public  officer 
acting  under  warrant  to  collect 
taxes  erroneously  issued,  but  giv- 
ing upon  its  face  the  requisite  au- 
thority. Troy,  &c.  R.  R.  Co.  «. 
Kane,  72  N.  T.  614. 

Duty  of  public  officer  to  exercise 


ordinary  care  over  property  com- 
ing into  his  possession  in  accord- 
ance with  usage,  although  not  by 
law  his  duty  to  receive  it.  Phelps 
fj.  People,  72  N.  T.  834. 

Liability  of  party  to  suit  for  acts 
of  officer.  Hull  v.  Waterbury,  5 
Ahb.  New  Cos.  874. 

PARENT  AND  CHILD. 

When  a  father  is  not  obliged  to 
support  minor  children.  Matter 
of  Marx,  5  Abb.  New  Com.  224. 

PARTIES. 

Payee  may  sue  on  life  insurance 
policy.  Grattan  o.  Nat.  life  Ins. 
Co.,  15  Hun,  74. 

Extent  of  liability  of  one  of  sev- 
eral tort  feasors.  Cohn  r.  Gold- 
man, 48  Super.  Ct.  {J.  d  8.)  486. 

When  complaint  may  be  dis- 
missed as  to  one  defendant,  and 
judgment  given  against  the  other. 
Herrington  v.  Robertson,  71  N.  7. 
280. 

Refusal  of  court  to  pass  on  ques- 
tions between  co-defendants.  Hall 
ff.  Ditson,  5  Abb.  New  Cos.  198. 

Discontinuance  of  suit  for  libel 
by  party  without  consent  of  at- 
torney. Quincey  v.  Francis,  5  Atib, 
New  Cae.  286. 

When  liability  of  grantee  to  pay 
mortgage,  enforced  without  im- 
pleading grantor.  Ranney  «.  Mo- 
Mullen,  5  Abb.  New  Cos.  246. 

Who  may  join  in  action  to  va- 
cate debtor^s  compromise.  Smith 
e.  Schulting,  14  Him,  52. 

Misjoinder  of  parties  defendant 
in  action  on  undertaking  on  appeal 
from  judgment  in  foreclosure. 
Delancey  «.  Steams,  14  J7«ii,  50L 

How  and  when  objections  takea 
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to  misjoinder  of  defendants.     Mar- 
shall «.  Lippman,  16  ffun^  110. 

Parties  to  action  to  remove  cloud 
on  title.  Moody  v.  Moody,  16 
J9c/n,  189. 

Parties  to  foreclosure.  Prior  in- 
cumbrancers not  necessary.  Doctor 
V.  Smith,  16  Sun,  245. 

Mere  agent,  not  real  party  in  in- 
terest.   Bell «.  Tilden,  16  Hun,  846. 

Assignor  is  necessary  party  to  set 
aside  assignment  of  chose  in  action 
as  fraudulent.  Miller  v.  Hall,  70 
N.  T.  250. 

When  creditors  of  a  bankrupt 
may  sue  the  assignee  in  bankrupt- 
cy, the  bankrupt,  and  the  fraudu- 
lent transferees  of  his  property,  to 
reclaim  such  property.  Dewey  v. 
Moyer,  72  N.  Y,  70. 

In  action  on  contract  of  news- 
paper union  for  advertising.  Clegg 
V,  Aikens,  5  Ahb,  New  Cos.  06. 

Parties  in  action  by  very  numer- 
ous partnership.  Brainerd  «. 
Bertram,  5  Abb.  New  Cm,  102. 

Right  of  creditors  to  proceed 
against  estate  of  deceased  partner, 
rather  than  that  of  the  survivor. 
Eohler  f>.  Matlage,  72  K  T.  259. 

When  a^  partner  cannot  insist 
upon  copartner  being  made  co-de- 
fendant in  action  on  firm  liability. 
Melvain  e.  Tomes,  14  Hun,  81. 

Action  against  town  commis- 
sioners for  illegal  issue  of  bonds, 
by  whom  brought.  Hardenburgh 
V.  Van  Keuren,  16  Hun,  17. 

In  action  to  present  incorpora- 
tion, village  necessary  party  after 
incorporation  complete.  People 
eiBrd.  Eiugsland  «.  Clark,  ION.  T. 
518. 

Action  by  supervisor  of  town,  in 
his  own  name,  against  his  prede- 


cessor. Hagadom  v,  Raux,  72  N, 
T.  588. 

People  necessary  parties  in  ac« 
tion  to  try  title  to  public  office. 
City  of  Buffalo  o.  Mackay,  16  Hun^ 
204. 

Liability  of  party  for  acts  of 
public  officer.  Hall  t.  Waterbury, 
5  Abb.  New   Cos.  874. 

Trustee  of  express  trust,  who  is. 
Arosemena  «.  Hinckley,  48  Super, 
Ct.  {J.  dt  S.)  48. 

PARTITION. 

Practice  in  partition,  stated. 
Offinger  v.  De  Wolf,  48  Super.  Ct, 
(J.  d  S.)  144. 

Incumbrancers  made  parties  to 
ascertain  their  rights.  Grinnell  v. 
Maclean,  16  Hun,  183. 

Outstanding  incumbrances  do 
not  prevent  partition,  lb. 

Owner  of  present  estate  per  autre 
tie  and  contingent  remainder  in  fee 
in  other  parts  of  same  premises 
may  have  partition.  Brevoort  v. 
Brevoort,  70  N.  F.  186. 

Defense,  in  partition,  by  one  of 
the  heirs,  where  other  defendants 
set  up  a  deed  from  their  ancestor 
to  a  third  person,  without  connect- 
ing themselves  therewith.  Knolls 
V.  Barnhart,  71  N.  Y.  474. 

Referee's  fees  in  partition.  Laws 
1869,  chap.  569;  Laws  1874,  chap. 
192.  Richards  «.  Richards,  14  ^tm, 
25. 

PARTNERSHIP. 

Injunction  to  restrain  use  of  firm 
name,  when  granted.  Smith  «. 
Cooper,  5  Abb.  New  Cos.  274. 

Act  preventing  persons  from  do- 
ing business  under  fictitious  names, 
not  to  be  extended  to  cases  not 
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within  tbo  tenns  of  the  act.  Wood 
«.  Erie  Ry.  Co.,  72  N.  T,  196. 
.  When  statute  against  fictitioos 
partnership  not  ayaiiablo.  Hen- 
nequin  v.  Batterfield,  48  Super. 
Ct.  (J,  dk  8.)  411. 

Stranger  forming  partnership 
with  some  members  of  a  firm,  not 
a  partner  in  both  firms.  Burnett 
9.  Snyder,  48  Super.  Ct.  (J.  <fi  S.) 
288. 

Interest  in  profits  creates  partner- 
ship, as  to  third  persons.  Haas  v. 
Boat,  16  Bun,  626. 

What  agreement  or  show  of 
profits  necessary  to  create  partner. 
Burnett  v.  Snyder,  48  Super.  Ct. 
(J.  df  8.)  288. 

When  property  of  a  member 
becomes  partnership  property. 
Ryder  «.  Gilbert,  16  Sun,  168; 
Robinson  v.  Gilflllan,  15  Id.  267. 

Cross  demands  between  partners, 
how  adjusted.  Butler  v.  Ballard, 
48  Super.  Ct,  (J.  dt  8.)  101. 

Debt  of  firm,  when  not  satisfied 
by  giving  and  paying  notes  of  a 
member  thereof.  Ludington  «. 
Bell,  48  Super.  Ct.  (J.  d  8.)  657; 
rev^d  in  Ct.  of  App.  but  not  re- 
ported. 

When  guaranty  made  by  firm, 
terminated  by  dissolution.  City 
Nat.  Bank  e.  Phelps,  16  Hun,  168. 
.  Partners  must  all  join  in  suing, 
though  numerous.  Brainerd  v. 
Bertram,  5  Alh.  New  Cos.  102. 

PARTY   WALLS.. 

When  an  incumbrance,  and 
when  not.  Mohr  v.  Parmelee,  48 
Super.  CL  (J.  d  8.)  820. 

PATENTS  (FOB  Inysntioks,  &c.) 
Decision  on   interference,   con- 


clnsive  between  parties.    Peck  e. 
CoUins,  70  K  T.  876. 

PAYMENT. 

Payment  under  judgment  prtma 
fade  yaiid,  coercion  by  law.  Pey- 
ser V.  Mayor,  &c.  of  N.  Y.,  70  N. 
T.  497. 

When  notes  of  a  customer,  dis- 
counted by  bank  and  charged  to 
him,  at  their  maturity,  will  be  a 
payment  of  them,  and  discharge 
of  a  mortgage  given  as  security. 
Crocker  v.  Whitney,  71  N.  T.  161. 

Immateriality  of  payment  of 
note  by  cash,  or  by  application  of 
prior  indebtedness  of  owner. 
Dunn  V.  Hombeck,  72  N.  F.  80. 

Payment  by  check,  when  treated 
as  if  good.  First  Nat.  Bank  f. 
FoClrth  Nat.  Bank,  16  Bun,  882. 

PHYSICIANS  AND  SURGEONS. 

Privileged  communications,  what 
are.  Grattan  «.  Nat.  Life  Ins.  Co., 
15  Bun,  74. 

PLEADING. 

I.    GSNBBAL   PrIKCIFLXS. 

When  consideration  for  promis- 
sory note  need  not  be  averred. 
Paine  «.  Noelke,  48  Super.  Ci.  (/. 
dt  8.)  176. 

What  certainty  required  in 
pleading.  Wheeler  e.  Connecticut 
Mut.  life  Ins.  Co.,  16  Bun,  817, 825. 

Variance  between  contract  and 
tort,  what  is  not.  Smith  «.  Frosty 
70  iV:  F.66. 

n.   ThB  COMFLADfT. 

What  must  be  alleged  in  com* 
plaint  on  non-negotiable  note  to 
charge  irregular  indorser.  Cawley 
t.  Costello,  15  Bun,  808. 
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What  allegations  in  complaint 
against  cloud  on  title  sufficient. 
Boyle  V,  City  of  Brooklyn,  71  N, 
T.  1. 

.  When  complaint  on  undertaking 
defective  by  reason  of  failure' to  al- 
lege '*  service  of  notice  on  adverse 
party  of  entry  of  order  affirming 
judgment  appealed  from/'  &c.  (§ 
848,  Old  Code.)  Porter  v.  Kings- 
bury, 71  K  r.  688. 

What  sufficient  complaint 
against  town  commissioners  for  il- 
legal issue  of  bonds.  Harden- 
bergh  v.  Van  Eeuren,  16  Hun^  17. 

What  complaint  must  allege  in 
action  by  laborers  against  stock- 
holders of  manufacturing  compan- 
ies.  Dempsey  9.  Willett,  16  HuUy 
264. 

Allegation  in  complaint  as  to 
plaintifTs  right  to  provision  in  ac- 
tion for  rents  and  profits  of  land, 
insufficient,  as  merely  stating  a 
conclusion  of  law.  Sheridan  v. 
Jackson,  72  N.  T,  170. 

Prayer  not  conclusive  as  to  char- 
acter of  action.  Williams  v.  Slote, 
70  K  T.  601. 

m.    Defendaitt's      Plbadinos. 

Demxirrer  the  remedy  for  causes 
of  action  improperly  united  and 
commingled.  Harris  «.  Eldridge, 
6  Ahb.  New  Cat,  278. 

Demurrer  admits  pleading. 
Hatch  9.  Bowes,  43  Super,  Ct,  {J, 
<fti9.)426. 

Defect  of  parties,  objection  how 
taken.  Hand  v.  Burrows,  15  Hun^ 
481. 

When  complaint  not  demurrable 
where  one  ground  for  relief  is 
good,  though  the  other  is  insuffi- 
cient, in  action  to  vacate  an  assess- 


ment as  cloud  upon  title.  Boyle 
©.  City  of  Brooklyn,  71  N.  T,  1. 

When  complaint  not  demurrable 
for  multifariousness.  Smith  v, 
Schulting,  14  Hun,  62. 

Demurrer  not  a  waiver  of  juris- 
dictional objection.  Wheelock  v, 
Lee,  6  Alib,  New  Cos,  72,  74. 

Answer  that  third  person  is  a 
necessary  party.  MuUer  v.  Hall, 
70  JV.  Y,  250. 

Proper  form  of  denials.  Roby 
V,  Hallock,  6  Abb,  New  Cos,  86 ; 
Stent  V,  Continental  Bank,  Id.  88; 
Metraz  v,  PearsaU,  Id,  90 ;  Jurgen- 
son  t,  Hamilton,  Id.  160. 

Necessity  of  pleading  and  prov- 
ing affirmatively  lack  of  authority 
to  sue,  as  a  defense.  Scofield  o. 
Doscher,  72  JV.  T,  491. 

Allegation  of  title  in  another  not 
frivolous  answer.  Fougera  «. 
Moissen,  16  Bun,  237. 

Counterclaim  must  be  pleaded  ns 
such.  Simmons  v.  Kayser,  43  Su- 
per. Ot.  {J.  d  S.)  131. 

Fraudulent  conveyance,  how 
pleaded  and  proved.  Van  Wyck 
0.  Baker,  16  J7un,  168. 

In  replevin,  no  damages  to  de- 
fendant, unless  claimed  in  answer. 
Whitcomb  v.  HofEmann,  14  ffun^ 
836. 


Vni.  Stjfplemental  Pleadings. 

Leave  of  court  to  file  supple- 
mental  pleading,  when  granted. 
Spears  v.  Mayor,  &c.  of  N.  T.,  72 
N.  T.  442. 

When  supplemental  complaint 
allowed  as  to  new  facts.  Latham 
9.  Richards,  16  Hun,  129. 

When  name  of  representatives  of 
one  joint  debtor  may  be  omitted  in 
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Bupplemental   complaint.     Angell 
V.  LawtoDf  14  Huriy  70. 

XI.  What  mat  bb  Proved  under 

AiTO  What   Pboof  bustaiks 

Pleadings.    Adhibsions. 

Evidence  of  a  contract  different 
from  that  stated  in  complaint,  ad- 
misdible  under  general  denial. 
Hebbard  o.  Haughian,  70  JV.  T.  64. 

When  defendant  under  a  general 
deniiU  may  prove  that  personal 
property,  for  the  possession  of 
which  he  is  sued,  is  in  his  wife's 
hands  as  pledgee. .  Stowell  v.  Otis, 
71  N.  Y,  86. 

Admissions  in  pleadings  bind 
parties.  Potter  «.  Smith,  70  JV.  T. 
299. 

Xn   Motions  to  Cobrbct  or  Set 
Abide  Pleadings,  &c. 

Motion  to  make  more  definite 
and  certain.  Hammond  «.  Earle, 
6  AUb,  New  Cm.  105. 

XIV.  Rules  Applicable  to  Par- 

ticular  subjects,  causes  of 

Action,  and  Defenses. 

16.   C<mtpiracy, 

Requisites  of  complaint  for  con- 
spiracy. Cohn  9.  Gk)ldman,  48 
Super.  Ct.  (J.  di  8.)  486. 

17.    Contracts. 

When  action  on  contract  and 
not  for  fraud,  though  alleged. 
Allegations  of  fraud  in  contracting 
the  debt,  when  disregarded.  Harris 
«.  Todd,  16  Hur^  248. 

27.  Divorce. 

Immateriality  as  to  judgment,  of 
omission  from  petition  for  divorce, 
in  another  State,  of  allegation  of 


defendant's  absence,  when  it  ap- 
pears that  it  was  not  required. 
Hunt  V.  Hunt,  72  JV.  F.  217. 

Special  limitations  on  divorce 
for  incompetency  must  bo  pleaded. 
Kaiser  «.  Kaiser,  16  Hun^  602. 

29.    B^xeeuton  and  Adminutraion. 

When  defendants  concluded  by 
pleadings  from  raising  question  on 
appeal,  that  their  liability  was  not 
as  individuals,  but  as  executors. 
Scholey  •.  Halsey,  72  JV.  F.  678. 

87.  Jurisdiction. 

Want  of  jurisdiction,  how  raised. 
Johnson  v,  Adams  Tobacco  Co., 
14  ffun^  89. 

The  jurisdiction  of  a  court  may 
be  impeached  collaterally,  in  the 
face  of  recitals  in  the  judgment. 
Ferguson  v.  Crawford,  70  N.  F.  253. 

89.  Libd  and  Slander. 

Admissibility  of  evidence  of 
mitigatory  circumstances  set  up 
in  answer  to  action  of  slander, 
evidence.  WiUover  «.  Hill, 
N.  F.  86 


72 


67.   Ueury. 

Usury,  when  woU  pleaded. 
Maule  «.  Crawford,  14  Bmi^  198. 

Defense  of  illegal  discount,  what 
must  be  alleged.  Archer  o.  Shea, 
14  ffun,  498. 

PLEDGE. 

When  pledgor  entitled  to  dam- 
ages for  injuries  to  pledge.  Wilson 
V.  Knapp,  70  iV.  F.  696. 

Lien,  where  pledgor  Bubstitutes 
other  goods.  Carrington  v.  Ward, 
71  N.  F.  860. 

Pledge  purchased  by  pledgee  it 
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irregular  sale.     Dnden  v.   Waitz- 
felder,  16  Mun,  887. 

POLICE. 

Exercise  of  official  fimctioDs  by 
one  in  office  as  policeman,  onder 
color  of  appointment,  of  proper 
body,  is  not  ''  conduct  unbecom- 
ing an  officer."  People  ex  rd, 
Glapp  e.  Board  of  Police,  7d  N.  F. 
415. 

POOR. 

Superintendents  of  the  poor,  not 
subject  to  the  direction  of  super- 
visors as  to  manner  of  drawing 
moneys.  People  ex  rel,  Serven  t. 
Demarest,  16  Bun,  128. 

Nature  of  proceedings  against 
one  for  abandoning  family  in 
Kings  county.  Bayne  v.  People, 
14  Bun,  181. 

POWERS. 

Interpretation  to  which  a  formal 
instrument,  delegating  powers,  is 
subject.  Craighead  v,  Peterson, 
72  N.  r.  279. 

When  power  exhausted  by  one 
act.  Bigler  i>.  Mayor,  &c.  of  N. 
Y.,  5  Abb.  New  Cm.  61. 

What  not  proper  execution  of 
power  in  trust.  Prentice  9.  Jans- 
sen,  14  Hun^  648. 

Power  conferred  by  statute  to 
execute  public  works.  Eingsley 
«.  City  of  Brooklyn,  6  Abb.  New 
Ca$.  1;  Bigler  «.  Mayor,  &c.,  of 
N.  T.,  Id.  51. 

How  far  power  of  attorney  to 
draw  drafts,  absolute;  construction 
of,  and  how  limited  by  the  sur- 
rounding circumstances.  Mer- 
chants' Bank  «.  &riswold,  72  N. 
r.  472. 

Vol-  v.— «6 


What  is  uUra  tires  by  one  acting 
under  power  of  attorney  to  draw 
notes  and  checks^  Craighead  v, 
Peterson,  72  JV.  F.  279^ 

PRINCIPAL  Airo  AGENT.  . 

I.    POWEB  OP  AOENT. 

When  agent  cannot  act  for  both 
parties.  Caulkins  v.  HeUman,  14 
-fftm,  830. 

Agent  authorized  by  ^to\  to 
contract  for  sale  of  lands., -Thomp« 
son  9.  Staten  Island  R.  R.  Co.,  70 
N.  r.  698.  .     . 

Authorization  of  agent, .  to  sell 
property  in  the  absence  of  express 
limitations.  Ahem  v.  Gk>odspeed, 
72  JV.  r.  108. 

When  acts  of  commissioners  of 
a  town  will  bind  it,  in  a^itting 
a  claim  and  authorizing  another  to 
settle  it.  Gould  ©.  Town  of 
Oneonta,  71  N.  Y.  298. 

When  authority  to  m^e  a  con- 
tract for  another  insufficient  to 
authorize  its  cancellation.  Stilwell 
V.  Mut.  Life  Ins.  Co.,.  72  N  T. 
385. 

Authority  of  agent,  when  revo- 
cable. May  V.  Schuyler,  43  Super. 
Ct.  (J.  db  8.)  95. 

When  officer  making  an  attach- 
ment becomes  agent  of  the  party 
suing  out  process.  Hall  v.  Water- 
bury,  5  Abb.  New  Cat.  874. 

n.  Notice  to  AoEid^. 

Where  the  agency  is  made  up  of 
a  long  series  of  transactionp,  what 
knowledge  acquired  by  the  agent, 
is  notice  to  the  agent  and  princi- 
pal, and  will  affect  the  latter. 
Holden  v.  N.  Y.  Ss  Erie  Bank,  72 
N.  T.  286. 
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IV.  LiABiuTT  or  PBnrciPAL  to 

ThIBD  PEBflORB. 

liability  of  principal  for  con- 
tract of  agent,  void  under  the 
statute  of  frauds,  where  part  of 
the  goods  is  accepted,  and  the 
agency  is  terminated,  for  balance 
due  seller.  Barkley  v.  Rensselaer, 
Ac.  R.  R.  Co.,  71  iT.  71  205. 

When  municipal  corporation  not 
liable  for  acts  of  its  officers,  in 
duties  imposed  upon  them,  but 
not  connected  with  their  duties  for 
it,  and  in  which  it  has  no  interest. 
N.  T.  &  Brooklyn  Saw  Mill,  &c. 
Co.  «.  City  of  Brooklyn,  71  N,  F. 
580. 


V. 


TO 


LiABiLrrr     of     AoEirr 
Thibd  Persons. 

When  agent  personally  liable 
for  a  purchase,  contracted  in  his 
own  name  without  disclosing 
principal.  Cobb  «.  Enapp,  71  JV. 
T.  848. 

When  agent  may  bind  himself 
for  price  of  goods  received,  ac- 
cepted and  used  by  principal. 
Wilcox  Silver  Plate  Company  «. 
Green,  72  N.  Y.  17. 

When  agents  not  liable  on  con- 
tracts made  for  benefit  of  princi- 
pal.    Covell  «.  Hart,  14  Hun^  252. 

VI.  Liability   of    Third    Peb- 

60N8  TO  THE  PbINCIPAL. 

Principal  may  take  property 
from  possession  .of  agent,  or  from 
person  taking  it  from  possession 
•of  agent,  at  any  time.  Otis  «. 
Williams,  70  JV.  F.  208. 

Tn.  Questions  bbtwbeh  Prxh- 
ciPAL  Ain>  Agent. 
When  relation   of   debtor  and 
creditor  only  exists  between  prin- 


cipal and  agent.  Bobbins  «.  Fal- 
coner, 43  Suiper.  Ct.  (J.  df  5.)  Wk 

Agent  to  make  sales  under 
special  contract:  when  commis- 
sion earned.  May  «.  Schuyler,  43 
Super.  Ct,  {J,  A  8.)  05. 

When  agent  may  benefit  him- 
self. Moody  9.  Smith,  70  JT.  7. 
598. 

PRINCIPAL  AND  SURETY. 

Contract  construed  strictly  in 
favor  of  surety.  Horn  «.  Perry, 
14  Hwn,  409. 

Parol  promise  of  lessor  to  surety, 
no  part  of  consideration  of  con- 
tract between  him  and  lessor. 
Morgan  «.  Smith,  70  If.  T.  537. 

Sureties  take  the  benefit  and 
consequences  of  payments  made 
by  maker,  at  their  request,  on  ac- 
count of  note.  Haight  v.  Avery, 
16  Huji,  252. 

When  grantee  of  mortgagor 
becomes  principal  debtor.  Bsn- 
ney  e.  McMullen,  6  Ahb.  New  Cm. 
246. 

Interest  of  surety  in  personal 
property  mortgaged  to  landlord  to 
secure  rent.  Coe  v.  Cassidy,  72  N. 
r.  183. 

Rights  of  surety  against  princi- 
pal debtot,  assignable.  Townsend 
«.  Whitney,  15  Eun^  93. 

Rights  of  surety  to  indemnity 
against  the  consequences  of  the 
default  of  his  principal.  Thomp* 
son  «.  Taylor,  72  N.  T.  32. 

Immateriality  of  the  fact  thit 
others  occupy  the  same  position. 
First  Nat  Bank  of  Buffalo  t. 
Wood,  71  N.  T.  405. 

When  upon  death  of  surety 
upon  a  joint  obligation,  his  estate 
will  be  discharged  absolutely  and 
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Burviying  obligor  only  liable. 
Davis  «.  Van  Buren,  72  iV.  T. 
587. 

Omission  to  disclose  facts  to 
sarety.  Howe  Machine  Co.  v. 
Farrington,  16  Hun^  591. 

Bureties,  not  discharged  by 
agreement  with  principal  reserv- 
ing rights  against  them.  Morgan 
V.  Smith,  70  N.  T.  587. 

Discharge  of  sureties  on  bond 
for  jail  liberties,  when  prisoner 
has  left  them  by  permission  of  the 
jailer.  Wemple  «.  Glavin,  5  AUb, 
New  Ca».  860. 

Bond,  as  bail  to  sheriff,  binding 
on  executors  of  sole  surety.  Adee 
o.  Adee,  16  Hun^  46. 

PROMISE. 

When  promisor  liable,  the 
promisee  having  performed  the 
conditions  upon  which  it  was 
made.  White  u.  Baxter,  71  JV.  F. 
254. 

When  third  person  may  sue  on 
promise  for  his  benefit.  Whiting 
f>.  Gkarty,  14  Emu^  498;  Brown 
«.  Curran,  Id.  260 ;  Smith  9.  Cross, 
16  Id.  487. 

PUBLIC  WORKS. 

Proposals  for.  Eingsley  «.  City 
of  Brooklyn,  5  Alib.  New  Ca8.  1; 
Bigler  c.  Mayor,  &c.  of  N.  Y.,  Id. 
51. 

Limit  of  cost  and  of  appropria- 
tion for.  People  ex  ret.  Murphy  v. 
Kelly,  5  Ahb.  New  C(U.  888. 

QUESTIONS    OF     LAW    AND 
FACT. 

What  will  authorize  a  submis- 
sion of  the  question  of  agency,  in 
agreement  between   husband  and 


wife,  to  the  jury.     Dunn  r.  Horn- 
beck,  72  N.  Y.  80. 

Whether  pledgee  relied  upon 
pledge,  or  the  solvency  of  the 
pledgor,  a  question  of  fact. 
Dudeno.  Waitzfelder,  16i7t^n,  887* 

Insanity,  when  a  question  of 
fact.  Newton  «.  Mut.  Ben.  Life 
Ins.  Co.,  15  Hun^  595. 

Jury  not  to  determine  what 
signals  should  have  been  given. 
Dyer  u.  Erie  Ry.  Co.,  71 N.  T.  228* 

Negligence  of  railroad  company 
in  excavating  highway,  question 
of  fact.  Bierbauer  «.  N.  Y.  Cen- 
tral, &c.  R.  R  Co.,  15  Bun^  559. 

Breach  of  ^warranty  in.  life  insur- 
ance policy,  when  a  question  of 
fact.  Peasley  v.  Safety  Dep.  Life 
Ins.  Co.,  15  Hun^  227. 

Whether  or  not  applicant  for 
insurance  had  disease  specified  in 
application  is  a  question  for  the 
jury.  Cushman  «.  United  States 
Life  Ins.  Co.,  70  JV.  F.  72. 

Who  of  several  physicians  em* 
ployed  was  usual  medical  attend- 
ant, within  application  of  insur- 
ance, is  a  question  for  jury. 
Ih.. 

Intent  of  married  woman  to  bind 
her  separate  estate,  a  question  for 
jury.  McVey  v.  Cantrell,  70  N 
T.  295. 

Negligence  a  question  of  fact 
when  men  of  ordinary  prudence 
differ  as  to  the  character  of  the 
act.     Hays  «.  Miller,  70  N.  T.  112. 

Negligence,  where  evidence  con- 
flicts, a  question  of  fact.  Cheney 
V.  N.  Y.  Central,  Ac.  R.  R  Co., 
16  Hun,  415. 

Whether  gunpowder  was  negli- 
gently kept  is  a  question  of  fact.. 
Heeg  «.  Licht,  16  Hvn^  257. 
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Whether  failure  to  stop  team 
was  negligence,  a  question  for 
jury.  Wood  u.  N.  Y.  Central,  Ac. 
R.  R.  Co.,  70  N,  T.  195. 

When  it  is  a  question  for  the 
jury,  whether  a  railroad  company 
should  give  notice  to  passengers 
that  the  train  ha»  not  stopped,  and 
whether  passenger  is  justified  in 
supposing  that  she  can  alight. 
Taber  v,  Delaware,  &c.  R.  R.  Co., 
71 JV:  r.  489. 

Demand  and  notice,  whether 
given  or  not,  question  of  fact. 
Kingsbury  «.  Eirwin,  43  Super, 
Ct.  (J.  A  a.)  461. 

In  action  for  subscription  to 
stock,  performance  of  condition  a 
question  for  jury.  Union  Hotel 
Co.  V.  Hersee,  15  Hun,  871. 

Bona  jflde  purchaser,  when  a 
question  of  fact.  Cooper  f>.  Smith, 
43  Sup&r.  Ct,  {J.  A  8.)  9. 

Value  of  stock  in  action  for 
breach  of  contract  for  sale  of,  ques- 
tion for  jury.  Havemeyer  «.  Hav- 
emeyer,  48  Super,  Ct.  (J,  d  S.)  506. 

Safe  anchorage,  a  question  of 
fact.  Lambert  o.  Staten  Island  R. 
R.  Co.,  70  if.  T.  104. 

Title  to  note  from  possession, 
when  a  question  for  jury.  Merritt 
V.  Cole,  14  Hun,  824. 

The  improbable  evidence  of  an 
interested  witness  must  go  to  the 
jury.  Eavanagh  «.  Wilson,  70  K 
Y.  177. 

RAILROAD    COMPANIES. 

I.  Manaobmbnt   of    Railroads, 

AND   THB    Liabilities    of 

Companies    in    Re- 

SFECT    THEBETO. 

Degree  of  care  required  in  mov- 
ing   trains    at   night  in    a  city. 


Cheney  «.  N.  Y.  Central,  Ac.  R 
R.  Co.,  16  Hun,  415. 

Negligence  in  running  train, 
what  is.  Roll  «.  Northern  Central 
Ry.  Co.,  16  Hun,  496. 

What  is  not  negligence  per  $e,  in 
the  running  of  a  railroad  train. 
Taber  v.  Delaware,  &c.  R.  R.  Co., 
71  N,  T,  489. 

Failure  of  railroad  company  to 
provide  safe  track  is  negligence. 
Gk»ge  V,  Delaware,  &c.  R.  R.  Co., 

14  Hun,  446. 

2.   As  Carriers  of  Passengers, 

Hay  set  apart  car  for  ladies  and 
remove  intruders.  Peck  v,  N.  Y. 
Central,  &c.  R.  R  Co.,  70  JT,  T, 
587. 

When  liable  for  loss  of  bag- 
gage unaccompanied  by  passenger. 
Fairfax  v,  N.  Y.  Central,  Ac.  R.  R 
Co.,  43  Super.  Ct,  (J.  d  8,)  18. 

8.   For  Injuries  to  Servants, 

Telegraph  operator  flagging 
train,  bound  to  know  delayed 
train  near.  Wood  v,  N.  Y.  Centra], 
&c.  R  R.  Co.,  70  N,  T.  196. 

Railroad  employee  working  on 
track,  degree  of  care  required. 
Roll  V,  Northern  Central  Ry.  Co., 

15  Hun.  496. 

4.   lAabilUy  to  Passen-by, 

What  vigilance,  as  a  matter  of 
law,  suflicient  on  plaintiff^s  part 
Dolan  9,  Delaware,  &c.  Canal  Co., 
71  If.  T,  28ar. 

Duty  of  warning  persons  travel- 
ing on  highway  crossing  their 
track.  Dyer  «.  Erie  Ry.  Co.,  71 
N,  T,  228. 

When  railroad  company  ranning 
its  cars  in  streets,  not  negligence. 
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Schwier  v,  N.  T.  Central,  &c.  R  R. 
Co.,  15  Hun,  572. 

Obligations  of  railroad  com- 
panies as  to  trespasser.  Buckley 
V.  N.  Y.  &  Harlem  R.  R.  Co., 
^^  Super.  Ot.  (7.  db  8,)  187. 

5.  Fences,  Cromnge,  and  Cattle^ 
guards. 

Owner  of  land  taken  may  compel 
company  to  make  crossings  and 
fence.  Jones  «.  Seligman,  16  Hun, 
330. 

Railroad's  agreement  as  to  cross- 
ing tracks,  when  binding  on  suc- 
cessors. Rome,  &c.  R.  R.  Co.  v, 
Ontario,  <&c.  R.  R.  Co.,  16  Hun, 
445. 

Duty  of  mortgagees  in  possession 
of  railroad,  as  to  fences  and  cross- 
ings. Jones  V.  Seligman,  16  Hun, 
280. 

Obstructing  the  sight  of  the 
track  at  a  public  crossing  not  negli- 
gence. Cordell  v.  N.  Y.  Central, 
&c.  R.  R.  Co.,  70  N.  Y.  119. 

Failure  to  maintain  cattle  guard 
at  railroad  crossing,  effect  of. 
White  V.  IJiica,  &c.  R.  R.  Co.,  15 
Hun,  833. 

0.  Signals. 

Signal  that  way  is  clear  does  not 
dispense  with  positive  instructions 
to  stop  train.  Wood  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  70  N.  Y.  195. 

When  negligence  of  flagman  im- 
puted to  the  corporation.  Dolan 
«.  Delaware,  &c.  Canal  Co.,  71  if. 
Y.  285. 

9.  Horse  Railroads. 

Rights  of  vehicles  to  drive  on 
track  of  horse  railroads.  Adolph 
v.  Central  Park,  &c.  R.  R.  Co.,  48 
Super.  Ct.  {J.  &  8.)  199. 


n.  Railboad  Cobfobations. 
1.  Organimtion  and  General  Powers. 

Right  of  legislature  to  control. 
People  ex  rd.  Kimball  «.  Boston, 
&c.  R.  R.  Co.,  70  N.  Y.  569. 

Substitution  of  a  legislative  act 
for  the  provisions  previously  in 
force  respecting  the  beginning 
and  completion  of  a  railroad,  and 
the  effects  of  non-compliance  upon 
its  corporate  existence.  Matter 
of  Brooklyn,  &c.  Ry.  Co.,  72  N.  Y. 
245. 

When  company  may  refuse  to 
issue  stock  subscribed,  but  not 
paid  for,  until  interest  from  default 
in  payment  is  paid.  Gk)uld  «. 
Town  of  Oneonta,  71  N.  Y.  298. 

3.   TiOe  to  Lands,  w  Right  of  Way. 

Strict  compliance  necessary  to 
acquire  lands  under  Laws  1850, 
chap.  140,  S  14.  Matter  of  N.  Y. 
Central,  &c.  R.  R,  Co.,  70  N.  Y. 
191. 

Taking  lands  for  railroads: 
proof  of  service  of  notice  of  mo- 
tion for  confirmation  of  commis- 
sioners' action  unnecessary :  party 
not  appearing  after  notice,  con- 
cluded: jurisdiction  being  ac- 
quired, proceedings  cannot  be  col- 
laterally attacked.  Allen  «.  Utica, 
&c.  R.  R.  Co.,  15  Hun,  80. 

Review  of  award  of.  Commis- 
sioners to  take  lands  for:  what 
evidence  admissible:  measure  of 
damages  for.  Matter  of  N.  Y.  Cen- 
tral, &c.  R.  R.  Co.,  15  Hun,  63. 

Railroads  intersecting:  requis- 
ites of  petition  for  appointment  of 
commissioners  to  fix  compensation. 
Matter  of  Buffalo,  &c.  R.  R.  Co., 
15  Hun^  865. 
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Right  of  legislature  to  author- 
ize use  of  streets  for  street  railroad 
purposes,  where  a  raibroad  already 
exists,  or  to  use  the  saxx^e  tracks, 
upon  compensating  therefor. 
Sixth  Ave.  R.  R.  Co.  o.  Kerr,  72 
N.  T.  830. 

RATIFICATION. 

Ratification  of  acts  of  agent, 
what  amounts  to.  Brooks  «. 
American  Express  Co.,  14  Eun^ 
864. 

No  ratification  of  acts  of  agent 
without  full  knowledge.  Max- 
well v.  Audinwood,   15  Hun,  111. 

Ratification  of  sale  by  receipt  of 
purchase-money.  Harris  o.  Bur- 
dett,  43  Super.  CL  (J.  d  8,)  57. 

When  indorsement  of  check  by 
wife,  for  return  of  premium  on 
surrender  of  policy  by  husband, 
without  her  consent,  not  a  ratifica- 
tion of  the  surrender.  Stilwell  v. 
Mut.  Life  Ins.  Co.,  72  N.   T.  385. 

What  not  a  ratification  by  prin- 
cipal of  acts  of  one  under  power  of 
attorney  and  what  are.  Craighead 
».  Peterson,  72  N,  F.  279. 


REAL  PROPERTY. 

What  is  determinable  fee.  Stil- 
well V.  Melrose,  15  Hun,  878. 

Title  to  lands  under  \vater  in 
New  York  City.  Mayor,  &c.  of 
N.  Y.  tj.  Hart,  16  Hun,  380. 

Non-Iiability  for  acts  on  one^s 
own  land,  lawful  in  themselves, 
but  done  from  a  wrong  and  ma- 
licious motive.  Phelps  «.  Nowlen, 
72  N.  r.  89. 

RECEIVERS. 
Effect  of  judgments  obtained  af- 


ter appointment  of  receiver  pen- 
dente lite:  appointment  not  void 
because  but  one  surety  required  to 
bond.  Holmes  «.  McDowell,  15 
Hun,  685.. 

What  judgment  appointing  a 
receiver  not  improper  in  action  by 
judgment  creditor  in  behalf  of 
others  and  himself.  Shand  «. 
Hanley,  71  if.  F.  819. 

Action  of  partition  no  bar  to  ap- 
pointment of  receiver  of  rents  and 
profits,  in  action  for  dower.  Egan 
V.Walsh,  43  Super,  Ct,  (/.  d  8.)  402. 

Receiver,  when^not  directed  to 
pay  money  on  judgment.  Smith 
V,  McNamara,  15  Hun,  447. 

Punishment  for  d^bedience  of 
receiver,  order  of  court.  Clark  c. 
Bininger,  43  Super.  Ct.  (J.  A  8.) 
126. 

Remedies  against  receiver  for 
disobeying  order  of  court  Clark 
V.  Bininger,  43  Super.  Ct.  {J.  d 
5.)  844. 

RECORDING  DEEDS. 

Deed  with  grantee^s  covenant  to 
account  for  profits,  is  a  deed,  and 
to  be  recorded  as  such.  Macaulay 
jD.  Porter,  71  iV.  F.  178. 

Effect  upon  subsequent  incum- 
brancer in  good  faith  of  laches  in 
moving  to  vacate  record  of  dis- 
charge of  mortgage.  Viele  «. 
Judson,  15  Hun,  828. 

Who  is  bona  fide  purchaser,  sub- 
sequent to  mortgage.    Ih. 

Wlien  one  buying  at  judicial  sale 
is  hona  Jide  purchaser.  Barto  •• 
Tompkins  Co.  Nat.  Bank,  15  Am, 
11. 

Sale  under  surrogate's  order 
good  against  prior  unrecorded 
deed.    lb. 
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REDEMPTION. 

Necessity  of  tender  before  re- 
demption from  foreclosure  of 
chattel  mortgage.  Hall  v.  Ditsoo, 
6  AHib.  New  €a».  198. 

REFERENCE. 

To  determine  whether  assignee 
for  the  benefit  of  creditors  may 
compromise  claim.  Matter  of 
Youngs,  5  Abb,  New  Cos.  846. 
■  Compulsory  reference,  when  or- 
dered. Barnes  v.  West,  16  Hun,  68. 

When  surrogate  may  appoint 
referee.     Buchan  t,  Rintoul,  70  N. 

r.  1. 

Misnomer  of  officer,  when  mat- 
ter of  form,  immaterial.     Ih, 

Remedy  of  party  objecting  to 
order  of  reference.  Elliott  v, 
Lewis,  16  Huriy  581. 

Waiver  of  referee's  oath,  how 
made.  Browning  o.  Martin,  5 
Abb,  New  Cos.  285. 

Effect  of  omitting  to  sign  evi- 
dence on  interlocutory  reference. 
Roberts  v.  White,  48  Super.  Ct.  (J. 
d  3,)  455. 

Additional  findings,  how  pro- 
cured.    Roe  V.  Roe,  14  Hun,  612. 

What  is  delivery  of  report,  de- 
lay. Waters  d.  Shepherd,  14  Hun, 
223. 

When  application  should  be 
made  to  court  for  order  upon 
referee  for  supplemental  report. 
Putnam  v,  Furman,  71  N  Y.  590. 

Confirmation  of  report  of  referee 
on  final  accounting  of  assignee  for 
benefit  of  creditors,  on  consent  of 
the  latter.  Matter  of  Weinhaus,  5 
Abb.  New  Cos.  355. 

Trial  by  referee,  how  reviewed. 
Roe  «.  Roe,  14  Hun,  612. 


Agreement  for  referee's  fees,  in 
excess  of  statutory  sum,  how  made : 
stipulation  for,  in  referee's  min- 
utes, insufficient.  Chase  v.  James, 
16  Hun,  14. 

Fees  of  referee  on  ineffectual 
sale  in  foreclosure.  Walbridge  v. 
James,  16  Hun,  8. 

Referee's  fees  in  two  actions 
simultaneously  tried,  how  ad- 
justed. Colton  0.  Simmons,  14 
Hun,  75. 

Requiring  security  for  payment 
of  referee's  fees.  Ellsworth  e. 
Brown,  16  Hun,  1. 

REFORMATION   OF    CON- 
TRACT. 

Deeds,  when  required  to  con- 
form to  the  contract  between  the 
parties.  Kilmer  v.  Smith,  43 
Super.  Ct.  {J.  &  S.)  461. 

Reformation  of  instrument, 
when  and  in  whose  favor  decreed. 
Crippen  V.  Baumes,  15  Hun,  136. 

RELEASE. 

Release  between  the  parties  bars 
action,  although  it  defeats  right 
of  attorney,  with  whom  agreement 
was  made  for  a  share  of  recovery. 
Coughlin  V.  N.  Y.  Central,  &c.  R. 
R.  Co.,  71  N.  Y.  443. 

Release  of  surety,  and  effect  on 
co-surety.  Morgan  «.  Smith,  70 
N.  Y.  537. 

RELIGIOUS     CORPORATIONS. 

Salary  of  minister,  how  fixed. 
Landers  «.  Frank  St.  Meth.  Epis. 
Church,  15  Hun,  340. 

REPLEVIN. 

Effect  of  excepting  to  sureties 
in.  CuUen  9.  Miller,  5  Altib,  New 
Cob.  282. 
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Proper  jadgment  where  plaintiff 
claims  interest  in  property  as 
mortgagee.  Allen  «.  Judson,  71 
N.  -7:  77. 

SALES. 

Misnom/er  of  vessel  on  contract 
for  goods  to  arrive,  when  imma- 
tepaL  Sm^th  «.  Pettee,  70  N.  Y. 
13, 

Go94-wUly  when  included  in 
contract  of  sale.  Boon  v.  Moss, 
70  N.  T.  .465. 
,  BlfidjTng  force  of  contract  where 
buyer  deUvers  to  seller  an  agree- 
ment to  buy,  and  the  latter,  by 
parol,  agrees  to  sell  upon  the  terms 
specified.  Mason  «.  Decker,  72  N. 
F.  695. 

lY)ien  agent's  name  is  on  goods 
as  the  Yjei^dor,  the  sale  precluded 
from  being  .treated  as  that  of  the 
principal.    White  v.  Miller,  71  N, 

r.  118. . 

Mp^T9^^  of  note  need  not  be 
in  writing.  Milk  v.  Rich,  15  Suriy 
178. 

Essentiality  of  idenier  to  estab- 
lish implied  warranty  of  note, 
tainted  with  usury,  and  transferred 
without  indorsement.  littauer  «. 
Goldm&n,  72  N.  T.  506. 

Implied  warranty  on  sales  of 
provision^  for  domestic  use. 
Burch  9.  Spencer,  15  Huny  504. 

Warranty,  where  dealer  sells  an 
article  describing  it  by  the  name 
of  an  article  of  commerce,  the 
identity,  of  which  is  not  known 
to  the  purchaser:  power  of  trust- 
ees of  society  of  Shakers  to  give 
warranty  on  sale:  implied  war- 
anty  in  the  sale  of  seed;  and 
^hijit  the  warranty  includes. 
White  V,  Miller,  71  K  T.  118. 


What  is  a  good  delivery  of  goods 
by  seller  to  carrier.  Wilcox  SI- 
ver  Plate  Co.  c.  Green,  72  K  T,  17. 

What  is  not  delivery.  Clem- 
ents «.  Yturria,  14  Hufi,  151. 

Delivery  as  ordered  by  seller 
sufficient.  Pierson  «.  Werhan,  14 
Hun^  626. 

What  is  reasonable  diligence  of 
seller  acting  as  agent  of  the  owner 
in  sale  of  goods.  Smith  «.  Pettee, 
70  N.  r.  13. 

Conditional  sale,  what  is. 
Boon  o.  Moss,  70  JV.  T.  465 ;  what 
sufficient  offer  to  return.  Waters 
Patent,  &c.  Co.  v.  Tompkins,  14 
Eun,  219. 

What  constitutes  acceptance. 
Clements  v.  Tturria,  14  Hwiy  151. 

What  shows  that  sale  was  for 
cash,  and  that  title  passed.  Ein- 
sey  V,  Leggett,  71 2f.  Y.  387. 

When  delivery  of  whole  prop- 
erty not  necessary  to  pass  title. 
Burrows  «.  Whitaker,  71  N,  Y, 
291. 

Seller^s  lien,  on  buyer^s  refusal 
Smith  «.  Pettee,  70  If.  Y.  18. 

Election  of  seller  to  sue  buyer 
for  payment  of  the  goods,  as  the 
latter^s,  or  sell  them  as  agent  for 
the  latter,  where  seller  by  parol 
agreed  to  sell  goods  according  to 
the  written  agreement  delivered  to 
him  by  buyer.  Mason  v.  Decker, 
72  N.  Y.  595. 

SARATOGA  SPRINGS. 

Under  provisions  of  act  provid- 
ing for  the  settlement  of  the  float- 
ing debt  of,  what  warrant  one  hav- 
ing a  claim  must  produce  before 
he  can  demand  payment  thereof. 
People  ex  rd.  Cooke  «.  Wood,  71 
K  Y.  871. 
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SAVINGS  BAJraS. 

Liability  of,  for  acts  of  its 
agents.  Sistare  v.  Best,  16  Hun, 
611. 

SEALS. 
Effect  of  seal  to  promissory  note. 
AntbQny  ^*  Harrison,  14  Eun^  198. 

SEARCH  WARRANT. 

When  void :  requisites  of  affida- 
vit to  obtain.  Johnson  v.  Corn- 
stock,  14  Hun,  288. 

SECURITY  FOR    COSTS. 

When  non-resident  assignee  in 
bankruptcy  need  not  give.  Hall 
«.  Waterbury,  5  Alh,  New  Cm, 
856. 

SERVICE  (and  Pboof   of). 

Admission  of  service  of  sum- 
mons, what  sufficient.  Maples  e. 
Hackey,  15  Hun,  583. 

Requisites  of  order  for  publica- 
tion of  summons.  McCool  t^.  Boi- 
ler, 14  Hun,  73. 

Requisites  of  order  directing 
service  without  State.  Ritten  «. 
Griffith,  16  Hun,  454. 

Substituted  service:  what  facts 
will  sustain  order  for.  McCarthy 
v'.  McCarthy,  16  Hun,  546:  when 
time  to  answer  expires.  Orr  v, 
McEwen,  16  Hun,  625. 

Legislature  may  prescribe  mode 
of  service  of  process  upon  foreign 
corporations.  Hiller  «.  Burling- 
ton, Ac.  R.  R.  Co.,  70  K.  T,  223. 

Jurisdiction  of  the  person  of  a 
defendant  in  action  for  divorce, 
how  and  when  obtained  by  the 
court  of  the  State  in  which  he  is 
domiciled.  Himt  «.  Hunt,  72  JV. 
T.  217. 


SERVICES. 

Contracts  for  personal  services 
where  skill  is  required.  Spalding 
V,  Rosa,  71  N.  T.  40. 

Services  rendered  under  con- 
tract void  by  statute  of  frauds, 
compensated.  Van  Valkenburg  v. 
Croffut,  15  Hun,  147. 

Action  on  contract  void  under 
statute  of  frauds  at  law  or  in 
equity.  Rosepaugh  «.  Vreden- 
burgh,  16  Hun,  60. 

No  claim  for  services  among  re- 
lations living  as  one  family: 
husband  entitled  to  services  of 
wife.  Carpenter  o.  Weller,  15 
Hun,  184. 

Services  in  procuring  pension, 
when  recoverable.  Adee  v.  Howe, 
15  Hun,  20. 

Reasonable  worth  and  value  of 
legal  services,  when  immaterial. 
Tyng  «.  Marsh,  43  Super,  Ct,  (J, 
d!  8,)  566. 

SETOFF. 

Offsetting  a  claim  against  the 
pledgor,  in  an  action  in  the  lien. 
Carrington  v.  Ward,  71  If,  T, 
360. 

Owner  of  paid-up  policy  cannot 
set  it  off  against  mortgage  held  by 
insolvent  company.  Waring  v. 
O'Neill,  15  Hun,  105. 

Equitable  set-off,  when  allowed. 
Davidson  «.  Alfaro,  16  Hun,  358. 

SHAKERS. 

Action  against,  how  brought, 
and  the  lien  of  the  judgment  ob- 
tained. White  c.  Miller,  71  JV,  T, 
118. 

Trustees  of  the  society  regarded 
as  a  corporate  body,  and  the  prop- 
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erty  as  corporate  property  for 
purposes  of  remedy  by  salt  to  en- 
force unauthorized  contract  made 
by  them.    IK 

SHERIFFS. 

Liability  of,  when  sureties  in 
replevin  fail  to  justify.  Cullen  v. 
MUler,  6  Alb,  New  Cm.  283. 

Right  to  indemnity  for  attaching 
assigned  property.  Mumper  «. 
Rusbmore,  14  ITun,  691. 

When  bound  by  deputy^s  acts. 
Wemple  «.  Glavin,  5  Ahb.  New  Cos. 
860. 

^eriff  a  trespasser  if  he  does 
not  follow  his  writ.  Otis  v. 
Williams,  70  N  T.  208. 

What  constitutes  levy  by  sheriff. 
Ryder  v,  Gilbert,  16  Hun,  168. 

Sheriff  levying  imder  execution, 
not  a  hoTia  fide  purchaser.  Hersey 
«.  Benedict,  15  JETt^n,  282. 

When  sheriff  presumed  to  con- 
sent to  an  order  appointing  an 
auctioneer.  Griffin  o.  Helmbold, 
72  N  r.  437. 

Not  liable  for  escape  of  a  prisoner 
under  insolvent  act,  who  had  been 
adjudicated  bankrupt.  Maas  «. 
O'Brien,  14  Hun^  95. 

Liability  of,  as  for  an  escape, 
when  prisoner  has  left  jail  liberties 
by  permission  of  jailer.  Wemple 
f^.  Glavin,  5  A^b.  New  Cob,  860. 

Judgment  debtor^s  agreement  to 
pay  sheriff's  keeper,  when  valid. 
Murtagh  v.  Conner,  15  Hnuy  488. 

Facts  necessary  to  maintain  ac- 
tion against  sheriff  for  neglect  to 
collect  execution.  Forsyth  o.Camp- 
beU,  16  Hun,  235. 

SHIPPING. 
Registered  tonnage  ascertained 


by  laws  of  United  States.  Beck 
«.  PhcBuix  Ins.  Co.,  16  .Bua,  844. 

Extent  of  masters  or  ship  own- 
er's lien  after  issue  of  bill  of  lading. 
Campbell  «.  Conner,  70  N  T.  424. 

Mortgage  on  vessel,  where  to  be 
recorded.  Folger  «.  Weber,  16 
JSTun,  612. 

Lien  against  a  canal  boat :  who 
a  builder  of  within  the  meaning  of 
Laws  1862,  chap.  482:  what  facts 
as  to  work  done,  credit  given,  ^, 
to  the  builder,  affect  his  lien. 
King  «.  Greenway,  71  N.  71  418. 

SLANDER 

Where  the  words  imputed  lar- 
ceny :  meaning  to  be  given  to  the 
words.  Hayes  «.  Ball,  72  N.  7. 
418. 

Provocation,  when  available,  in 
slander,  in  mitigation  of  damages. 
Willover  «.  HiU,  72  N.  F.  86. 

SPECIFIC   PERFORMANCE. 

Will  be  enforced  specifically, 
only  when  certain  in  its  terms. 
Shakespeare  v,  Markham,  72  N  F. 
400. 

What  will  forfeit  rights  of  pur- 
chaser of  land  under  a  contract 
so  as  to  deprive  him  of  spedfic 
performance  thereof  by  vendor. 
Davison  v.  Jersey  Co.,  71  N.  F. 
888. 

Not  decreed  if  wife  refuses  to 
join  in  deed.  Dixon  «.  Rice,  16 
Hun,  422. 

When  equity  will  enforce. 
Rome,  &c.  R  R.  Co.  s.  Ontario^ 
&c.  R.  R.  Co.,  16  Hun,  446. 

What  laches  will  preclude  plain- 
tiff from  both  equitable  or  legal 
relief.  Davison  v.  Jersey  Co.,  71 
N  F.  888. 
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STATES. 

When  bound  by  its  officers  in 
rcjecdng  proposals:  in  its  contracts 
with  individuals  abides  by  rules 
governing  in  like  cases  between 
them.  People  v,  Stephens,  71  iV. 
T.  527. 

When  special  interest  of  a  State 
official,  as  bailee,  the  interest  of 
the  State.  Phelps  v.  People,  72  i^. 
T>  834. 

STATUTES. 

Authorizing  construction  of 
public  works.  Eingsley  v.  City 
of  Brooklyn,  6  Abb,  New  Cm,  1; 
Bigler  «.  Mayor,  &c.  of  N.  T.,  Id, 
61. 

Title  of  act  proper  to  be  con- 
sidered, as  bearing  upon  the  mean- 
ing of  the  act.  People  es»  rel, 
Cooke  V,  Wood,  71  N.  Y,  371. 

Intention  to  deprive  State  courts 
of  jurisdiction  not  inferable  from 
doubtful  language.  Kidder  v, 
Horrobin,  72  N.  Y.  159. 

Occasion  of  enactment  to  be 
considered  in  interpretation.  Peo- 
ple ex  ret.  Witherbee  v.  Supervisors 
County  of  Essex,  70  N,  Y,  228. 

Statute  creating  new  offense, 
how  interpreted.  People  ex  rel, 
Hislop  o.  Cowles,  16  Hun^  577. 

Construction  as  to  limit  of  cost 
and  limit  of  appropriation.  Peo- 
ple ex  rel.  Murphy  i?.  Kelly,  5  Abb, 
New  Cos,  383. 

When  mayy  construed  as  miut 
in  statutory  provision,  as  to  action 
by  town  in  corporate  capacity, 
against  a  later  supervisor.  Haga- 
dorn  V,  Raux,  72  N  Y,  583. 

Construction  of  statute,  contain- 
ing   inconsistent    expressions,   in  I 


provision  authorizing  the  changing 
of  streets,  for  purposes  required 
by  erection  of  a  bridge.  Matter 
of  N.  Y.  &  Brooklyn  Bridge,  72 
N.  Y.  527. 

Statute  delegating  power  to 
charge  the  property  of  individuals 
for  expense  of  Focal  improvements, 
how  construed  and  what  will  viti- 
ate. Merritt  o.  Village  of  Port- 
Chester,  71  N,  Y,  809. 

Power  of  courts  to  declare  any 
of  the  steps  in  local  assessment 
immaterial,  or  directory  only.  Mer- 
ritt V,  Village  of  Portchester,  71 
N,  Y,  809. 

Statutes,  when  repealed  by  im- 
plication. Whipple  «.  Christiani 
15  Hun,  327. 

STAY  OP   PROCEEDINGS. 

Stay  of  proceedings  granted, 
when  action  pending  in  another 
court  between  same  parties,  for 
same  cause  of  action.  Franklin  v. 
Catlin,  43  Super,  Ct,  {J,  di  8,)  138- 

When  non-payment  of  costs  does 
not  stay  proceedings  {Code  of  Civ. 
Pro,  §  779).  Marsh  v,  Woolsey, 
14  Eun,  1. 

Notice  to  appoint  attorney  in 
place  of  one  deceased,  stays  pro- 
ceedings thirty  days.  Hickox  «• 
Weaver,  15  Eun,  875. 

STIPULATIONS. 

When  relief  from,  not  granted. 
Rust  V,  Hauselt,  43  Super,  Ct*  (tL 
<&  8,)  571. 

SUBMISSION   OP    CONTRO- 
VERSY. 

Under  section  1281,  Code  CIt. 
Pro.,  where  heard.  Waring  «• 
O'Neill,  15  Hun,  105. 
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SUBROGATION. 

When  right  of  eziBts.  Miller  v. 
Winchell,  70  N.  T.  487. 

What  steps  indoraer  must  take 
to  have  benefit  of  security  held  by 
creditor.  First  Nat.  Bank  of  Buf- 
falo V.  Wood,  71  iV.  F.  405. 

When  insurer  entitled  to.  Fos- 
ter t.  Van  Reed,  70  JV.  F.  19. 

SUMMARY  PROCEEDINGS. 

Not  had  for  non-payment  of 
taxes. .  People  «e  reL  Jay  v.  Ben- 
nett, 14iJtf7i,  58. 

Restitution,  when  not  ordered. 
People  ex  rd.  Sanford  «.  Gedney, 
15  Hun,  475. 

Appeal  and  certiorari  concurrent 
remedies.  People  ex  rd.  Van  Al- 
len V.  Perry,  16  J7tm,  461. 

By  purchaser  at  tax  sale,  when 
stayed.  People  ex  rd.  Vogler  v. 
Palmer,  16  Hun,  186. 

SUMMONS. 

Must  be  served  within  thirty 
days  after  issue  of  attachment. 
Kelly  V.  Countryman,  15  Hun,  97. 

SUPERIOR  CITY  COURTS. 

Local  limits  of  jurisdiction. 
Waiver.  Wheelock  v.  Lee,  5  Abb. 
New  Cos.  72. 

SUPERVISORS. 

As  to  effect  and  intention  of  act 
to  extend  the  powers  of,  upon  re- 
view by  them  of  errors  in  assess- 
ments or  returns.  Hermance  v. 
Supervisors  of  Ulster  Co.,  71  if.  F. 
481. 

SUPPLEMENTARY    PROCEED- 
INGS. 

After  creditor's  death,  cannot  be 


initiated  by  attorney.  Amore  f. 
Lamothe,  5  Ahb.  New  Ca$.  146. 

Second  examination  not  al- 
lowed. Southard  v.  Pinckney,  6 
Ahb.  New  Cos.  184. 

When  deemed  abandoned.  Bal- 
lon «.  Boland,  14  Hun,  855. 

When  delay  is  not  abandonment 
Stanley  v.  Lovett^  14  Hun,  412. 

Title  to  real  estate  passes  to  re- 
ceiver. Wing  «.  Disse,  15  JSim, 
190. 

County  court  may  accept  resig- 
nation of  receiver  and  appoint  a 
successor.  Wing  v.  Disse,  15  Hmi, 
190. 

Receiver,  how  compelled  to  ac* 
count.  Pool  9.  Saffordy  14  Hunf 
869. 

SUPREME  COURT. 

•Power  to  issue  a  oommisdon  to 
one  to  act  as  surrogate  in  a  special 
case.  Matter  of  Hathaway,  71 N. 
F.  288. 

SURROGATES'  OOURTa 

Applicability  of  and  restrictions 
upon  the  act  of  1870  giving  the 
surrogate  of  New  York  the  same 
powers  in  the  proving  of  a  will,  as 
are  vested  in  the  supreme  court. 
Bevan  a.  Cooper,  72  N.  F.  817. 

Jurisdiction  of  surrogate  to  grant 
letters,  upon  what  it  depends. 
Letters  on  false  allegation  of 
death.  Roderigas  «.  East  Rivor 
Savings  Institution,  48  Super.  CL 
{J.  &  6.)  217. 

Surrogate's  discretion  to  vacate 
probate  on  ground  that  an  heir  not 
cited  has  been  discovered.  Bailey 
9.  Hilton,  14  Hun,  8. 

When  surrogate  disqualified 
from  hearing  application   to  sett 
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real  estate  to  pay  debts.  Darling 
ing  9.  Pierce,  15  Hiin^  542. 

Surrogate  may  authorize  pay- 
ment of  judgment  against  deceased 
person,  disputed  by  representa- 
tives, without  suing  over  again. 
McNulty  V,  Hurd,  72  N.  T.  518. 

Surrogate  no  authority  to  de- 
cide whether  lapsed  legacy  gave 
lien  on  realty.  Hillis  «.  Hillis,  16 
Hun^  76. 

When  surrogate  may  adjudicate 
upon  disputed  claims.  Hopkins 
V,  Van  Valkenburgh,  16  Huny  8. 

Jurisdiction  of  surrogate  to  hear 
and  determine  claims  in  which  the 
executor  is  interested.  Shakes- 
peare <D,  Markham,  72  N,  T,  400. 

When  surrogate  has  no  jurisdic- 
tion upon  settlement  of  executor's 
accounts  to  decide  a  question  of 
fact  or  law,  shown  by  executor  to 
exist  in  his  resistance  to  a  charge 
of  a  legacy  upon  residuary  real 
estate.  Bevan  9.  Cooper,  72  N, 
T,  317. 

Objections  to  account  rendered 
to  the  surrogate  under  2  B,  8,  02, 
section  52,  when  not  stricken  out. 
Buchan  v.  Rintoul,  70  if.  Y.  1. 

Jurisdiction  of  surrogate  to  de- 
termine validity  of  claims  on  final 
accounting:  review  of  auditor's 
rulings  on.  Houghton  v.  Flint, 
5  Abb,  New  Cos,  215. 

Commissioner  appointed  by  su- 
preme court  to  act  as  surrogate  in 
a  special  case.  Matter  of  Hatha- 
way, 71  N,  r.  208. 

Surrogate's  order  to  administra- 
tor to  pay  over  money,  not  merged 
w  discharged  by  judgment  against 
surety.  Townsend  «.  Whitney,  15 
Hun^  03. 

What  fees  improper  to  allow  to 


executor  in  purchase  of  claim  by 
him.  Shakespeare  v,  Markham, 
72  N.  T.  400. 

Decree,  how  far  provisional,  as 
to  payment  of  debt.  Thomson  v. 
Taylor,  71  N.  Y.  217. 

Surrogate's  authority  to  open  or 
vacate  a  decree  obtained  through 
mistake^  accident  or  fraud. 
Bailey  «.  Hilton,  14  Hun,  8. 

Invalidity  of  decree  not  actually 
signed  by ;  limitation  of  power  of, 
to  complete  predecessor's  work. 
McNaughtan  v,  Chave,  5  Abb,  New 
Cos.  225. 

How  authority  should  be  exer- 
cised as  reg^ards  other  creditors  in 
making  a  decree  for  payment  of 
one.  Thomson  v,  Taylor,  UN. 
Y.  217. 

When  right  to  costs  may  be  de- 
termined. Sutton  «.  Wray,  72  N, 
Y,  482. 

Costs  on  appeal  from  surrogate's 
decree,  discretionary.  Lawrence 
«.  Lindsey,  70  N  Y.  566. 

Additional  allowance  in.  Down 
«.  McGourkey,  15  ITtm,  444. 

Limitation  of  allowances  by 
surrogate  of  New  York.  Hurd  v. 
Warren,  16  Hun,  622. 

Allowance  to  administrator's 
counsel,  when  paid  by  estate.  Mat- 
ter of  Marx,  5  Abb,  New  Cos.  224. 

Reviewability  of  supreme  court 
decision  reversing,  on  question  of 
fact,  surrogate's  decree  of  probate. 
Sutton  V.  Wray,  72  N.  Y.  482. 

Proper  order,  upon  reversal  by 
supreme  court,  of  surrogate's  de- 
cree,   lb. 

How  far  appellate  court  will  in- 
terfere with  decision  of  surrogate 
made  in  the  exercise  of  his  discre- 
tion.   Bailey  v.  Hilton,  14  Eun^  8. 
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Order  adjudging  claims  against 
estate,  when  appealable.  Owens 
«.  Bloomer,  14  JETun,  296. 

How  rulings  of  auditor  on  final 
accounting  are  reyiewable  on  ap- 
peal. Boughton  V,  Flint,  5  Ath, 
New  Cos,  215. 

SUSPENSION  OP   POWER  OF 
ALIENATION. 

When  power  of  alienation,  con- 
Bidered  suspended  in  a  wilL  Grorvey 
V.  McDevitt,  72  iVl  F.  656. 

Unlawful  suspension  of  aliena- 
tion by  will.  Bowers  v.  Beekman, 
16  Sun,  268. 

Alienation,  when  not  suspended. 
James  v.  Beasley,  14  Bun,  520. 

What  provision  in  will  held  not 
to  suspend  power  of  alienation  for 
more  than  two  lives  in  being. 
Moore  «.  Hegeman,  72  iV.  T,  876. 

Bequest  to  A.  in  trust  for  B. 
when  he  shall  attain  majority,  not 
suspension  of  alienation.  Steven- 
son «.  Lesley,  70  iV.  F.  512. 

Devise  to  A.  in  fee,  remainder  to 
B.,  should  A.  die  without  issue, 
does  not  suspend  alienation  for 
more  than  two  lives  in  being. 
Buel  V.  Southwick,  70  If,  T. 
581. 

Devise  to  trustees  for  widow 
during  life,  subject  to  be  defeated 
by  children  attaining  majority,  not 
unlawful  suspension  of  alienation. 
Provost  V.  Provost,  70  If.  F. 
141. 

TAXEa 

Property  of  a  municipal  corpora- 
tion is  not  taxable.  City  of  Roch- 
ester V.  Town  of  Rush,  15  Eun, 
239. 

Taxes  on  foreign  corporations. 


People  ex  rd.  Bay  State  Shoe& 
Leather  Co.  «.  McLean,  5  AUb,  New 
Ooi.  187. 

What  is  not  division  of  surplus 
profits.  People  ex  ret  WilUanui- 
burgh  Gaslight  Co.  «.  Assessors  of 
City  of  Brooklyn,  16  Hun,  196. 

How  State  assessors  to  compare 
and  equalize  valuations.  People 
exrel.  Supervisors  of  Westchester 
f>.  Hadley,  16  Hun,  118. 

Decisions  of  State  assessors,  how 
made.  People  ex  reL  Supervisors 
9.  Hadley,  14  Bun,  183. 

Mistake  of  assessor  as  to  form 
does  not  invalidate  tax.  People  ex 
rel.  Williamsburgh  Gaslight  Co.  o. 
Assessors  of  City  of  Brooklyn,  19 
Bun,  196. 

Mode  of  correcting  assessment 
roll.  People  ex  ret.  Bay  State  Shoe 
&  Leather  Co.  f>,  McLean,  6  Abb. 
New  Cos.  137. 

No  remedy  against  Board  of  As- 
sessors after  roll  is  beyond  their 
control  People  ex  reL  Heiserc. 
Assessors,  16  Bun,  407. 

Power  of  county  court  to  order 
supervisors  to  refund  a  tax  alleged 
to  have  been  illegally  assessed. 
Hermance  e.  Supervisors  of  Ulster 
Co.,  71  N.  r.  481. 

When  county  court  no  authority 
to  order  refunded  tax  illegally  as- 
sessed. Williams  «.  Supervisors, 
14  Bun,  343. 

Chap.  119,  Laws  1878,  as  to 
refunding  taxes,  constitutional. 
People  ex  rel,  Witherbee  9.  Super- 
visors County  of  Essex,  70  N  71 
228. 

Warrant  defined.  People  ex  reL 
Cooke  tj.  Wood,  71  N.  T.  871. 

Uncollected  school  taxes,  when 
not   ordered   paid    from   coon^ 
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tieasTiry.      People  ex  rel.  Burbank 
9,  RobinsoD,  14  Uuriy  226. 

When  county  treasurer  has  per- 
f onned  his  duty  to  pay  money  for 
State  tax.  Phelps  v.  People,  72 
jr.  r.  834. 

TELEGRAPH  COMPANIES. 

Degree  of  liability  for  condition 
of  its  line  in  the  streets  of  a  city : 
liability  for  an  accident  occasioned 
by  extraordinary  storm.  Ward  v, 
Atlantic  &  Pacific  Tel.  Co.,  71  N. 
r.  81. 

TENANTS  FOR  LIFE. 

When  bound  to  keep  down  in- 
cumbrances. Wade  V.  Malloy,  16 
Run^  226;  Qelston  «.  Shields,  Id, 
148. 

When  widow  liable  for  the  taxes 
on  land  demised  to  her  for  life, 
although  there  is  a  declaration  in 
the  will  that  it  is  for  a  home  for 
her  and  her  children.  Deraismes 
c.  Deraismes,  72  N.  T,  154. 

Adverse  possession  of  life  ten- 
ant's grantee  in  fee,  after  life 
tenant's  decease.  Christie  «.  Gage, 
71  N.  T.  189. 

TENANTS  IN  COMMON. 

When  tenant  in  common  must 
account  to  co-tenants.  Roseboom 
«.  Roseboom,  15  Hunj  809. 

TENDER. 

Before  redemption  from  fore- 
closure of  chattel  mortgage.  Hall 
«.  Ditson,  5  AUb,  New  Cos,  198. 

Objections  not  made  at  the  time 
of  tender  of  performance  of  a  con- 
tract, waived.  Smith  «.  Pettee, 
70  N.  F.  18. 


TOWNS. 

Action  against  a  late  town  su- 
pervisor brought  by  the  town  in  its 
corporate  capacity.  Hagadorn  «. 
Raux,  72  N.  T.  683. 

City  of  Utica,  a  town  for  high- 
way purposes.  Jones  v.  City  of 
Utica,  16  Hun,  441. 

Title  to  Montauk  lands,  not  in 
corporation.  Grinnell  «.  Maclean, 
16  Hxm,  188. 

When  town  liability  to  erect 
bridge  over  intersecting  stream 
accrues.  Beckwith  «.  Whalen,  70 
K  F.  480. 

Town  Conmussioners  appointed 
under  act  authorizing  towns  to 
issue  bonds  and  take  stock  in  rail- 
road corporations,  not  town  offi- 
cers.    Horton  v.  Town  of  Thomp- 


son, 71  N.  F.  618. 


TRADEMARKS. 

What  may  be  used  as.  Colman 
c.  Crump,  70  N.  F.  678. 

Colorable  imitation  of:  injunc- 
tion. Enoch  Morgan's  Sons*  Com- 
pany V.  Schwachofer,  6  Ahb,  New 
Cos.  266. 

TRESPASS. 

When  trespasser  may  be  dis- 
possessed by  force.  Fagan  «.  Scott, 
14  Hun,  162. 

What  facts  will  sustain  indict- 
ment for  trespass  on  railroads. 
People  V.  Adams,  16  JSiin,  649. 

In  action  for  injury  to  freehold, 
what  title  plaintiff  must  show. 
Miller  t.  Long  Island  R.  R.  Co., 
71  N  F.  880. 

TRIALS. 
I.   Thb  DiFFBBBirr  Modes  of 
Trial. 
Title  to  office,  how  tried.   People 
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ex  rd.  Faile  «.  Ferria,  16  JJtm, 
219. 

When  bringing  of  action  of  a 
distinctly  equitable  character  is 
a  waiver  by  plaintiff  of  the  right 
of  trial  by  jury.  Davison  v.  Jersey 
Co.,  71  N.  r.  833. 

Actions  against  several  defend- 
ants may  be  tried  as  a  legal  action 
against  some  defendants,  and 
equitable  against  others.  Henne- 
quin  «.  Butterfield,  43  Super.  Ct, 
{J.  <fc  a,)  411. 

Trial,  mode  of,  in  equitable  or 
common  law  actions,  or  both. 
Wheelock  v,  Lee,  5  AUb,  New  Cos. 
72,  78. 

When  right  of  trial  by  jury,  not 
taken  away.  People  ex  rd, 
Staudacher  «.  Webb,  16  Hun,  42. 

Right  to  jury  trial  before  police 
magistrate  in  City  of  Syracuse. 
People  «.  James,  16  Hun^  426. 

When  consent  will  cure  mis- 
trial. Kelly  V.  Christal,  16  Hun^ 
242. 

Vn.  Conduct  op  the  Trial. 

When  general  objection  to  evi- 
dence good,  if  any  ground  of  ex- 
clusion existed.  Tooley  v.  Bacon, 
70  N,  r.  34. 

When  general  objection  to  evi- 
dence unavailing.  Cushman  «. 
United  States  Life  Ins.  Co.,  70  N. 
F.  72;  Daly  «.  Byrne,  43  8uper, 
Ct  {J.  cfc  8.)  261. 

Offer  to  prove  transactions  with 
which  party  was  not  connected, 
rejected  as  too  broad.  First  Nat. 
Bank  of  Buffalo  v.  Wood,  71  JT.  T, 
405. 

Specific  objection  waives  ground 
not  stated.  Tooley  o.  Bacon^  70 
N.  T.  84. 


Party  objectii^,  confined  to 
grounds     stated.  Brigga     v. 

Wheeler,  16  Hun,  588. 

Objection  must  be  *  specific. 
Steele  v.  Lord,  70  iV.  T.  280. 

When  counsel  has  right  to  insist 
upon  exception  to  evidence :  w^hen 
error  not  cured  by  offer  to  strike 
out  the  matter  objected  to.  Furst 
V.  Second  Ave.  R  R  Co.,  72  N. 
T.  542. 

What  failure  of  proof  must  be 
objected  to  at  the  trial.  Babcock 
V.  People,  15  JETun,  847. 

Requests  to  charge,  when  re- 
fused. Hamilton  e.  £no,  16  Han^ 
599. 

Request  to  submit  fact  to  jury, 
when  necessary.  Duryea  «.  Les- 
ter, 43  8uper,  Ct.  (J,  A  S.)  564. 

Statements  of  court  to  counsel 
during  progress  of  trial,  how  made 
available  on  appeaL  Daly  v. 
Byrne,  48  Super.  Ct.  (J.  dfe  5.) 
261. 

Effect  of  failure  of  prisoner  to 
produce  evidence.  Brulo  «.  Peo- 
ple, 16  ffuTiy  119. 

Objection  or  motion  necessary  to 
exclude  improper  evidence,  Carr 
V,  Mayor,  &c.  of  N.  Y.,  48  Super. 
Ct.  {J.  d  8.)  158. 

Second  trial,  when  governed  by 
opinion  of  appelate  court  on  first 
Cooper  V.  Smith,  43  Super.  Ct.  (/. 
dk  8.)  9. 

Form  of  motion  to  dismiss  com- 
plaint. Weeks  v.  N.  Y.,  New  Ha- 
ven, &c.  R  R.  Co.,  72  2f.  T.  50. 

IX  Tub  JuDOE^a  Chabob. 

Court  not  bound  to  make  a 
charge  in  words  of  a  counsel, 
when  in  appropriate  language  it 
has  given  the  jury  the  tnie  rule  by 


'NEW    YORK    STATE    REPOKTS.         661 


-which  they  must  he  governed. 
Horehouse  v,  Yeager,  71  iV.  Y. 
594. 

What  charge  to  jury  is  made 
substantially  as  requested  by  coun- 
sel, where  it  is  attempted  to  show 
agency  in  acts  of  husband  and 
wife.  Dunn  v,  Hombeck,  72  N. 
T,  80. 

When  refusal  of  request  to 
charge,  not  error.  Carr  v.  Mayor, 
&c.  of  New  York,  43  Super.  Ct 
(J,  d  8,)  158. 

What  charge  to  jury,  in  action 
for  damages  to  canal  boat,  occa- 
sioned by  negligence  resulting  in  a 
collision,  not  error.  Carpenter  v. 
Eastern  Transp.  Co.,  71  K  T. 
574. 

Proper  charge  to  jury  respecting 
R.  R.  Co.'s  obligation  to  care  for 
the  safety  of  passengers.  Taber  v. 
Delaware,  &c.  R.  R.  Co.,  71  Jf,  T, 
489. 

Evidence  of  witness,  when  not 
specific  enough  to  establish  negli- 
gence as  a  matter  of  law,  justifies 
court  in  refusal  to  charge  that  if 
witnesses  evidence  is  believed  they 
must  find  for  defendant.  Dolan  9. 
Delaware,  &c.  Canal  Co.,  71  N,  F. 
285. 

When  jury  to  pass  upon  conflict- 
ing evidence  and  to  draw  infer- 
ences. Powell  V.  Powell,  71 N.  7. 
71. 

Conflicting  evidence  of  ringing 
of  bell  of  locomotive,  question  for 
jury.  Byrne  t>.  N.  Y.  Central,  &c. 
R.  R.  Co.,  14  Hun,  822. 

What  circumstances  authorize 
court  to  charge  jury  to  find  a  ver- 
dict if  they  were  satisfied  of  fraud. 
Powell  v,  Powell,  71  JV.  T,  71. 

The     credible,     uncontradicted 
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evidence  of  a  disinterested  witness 
of  a  fact  within  his  own  knowl- 
edge cannot  be  disregarded  by 
court  or  jury.  Eavanagh  «.  Wil- 
son, 70  2f.  r.  177. 

Jury  sole  judge  of  credibility  of 
evidence.  Armstrong  v.  People, 
70  N,  F.  88. 

Objection  to  charge :  what  must 
specify.  Woodruff  v.  Beekman, 
48  Super.  Ot,  {J.  d  8.)  282. 

Objection  to  charge  not  stated, 
received.  Cheney  v.  N.  Y.  Cen- 
tral, &c.  R.  R  Co.,  16  Hun,  415. 

X.  Vkbdict. 

When  court  may  direct  verdict. 
Wray  v,  Fedderke,  48  Super.  Ct. 
(J.  d  8.)  835. 

Directing  verdict  subject  to 
opinion,  must  be  excepted  to. 
Newcastle  Chemical  Works  f>. 
Reed,  48  Super.  Ct.  (J.  d  8.)  663. 

When  verdict  cannot  be  directed 
subject  to  opinion  at  Oeneral 
Term.  Fire  Depart,  of  Whites- 
boro  V.  Thomson,  16  Hun,  474. 

Verdict  on  settled  issues,  may 
be  disregarded  by  Special  Term. 
Wallace  v.  American  Linen  Thread 
Co.,  16  Sun,  404. 

What  special  verdict  sufficient. 
Casey  v.  Dwyre,  15  Hun,  153. 

XI.  Trial    in    Criminal  Cases. 

When  separate  trial  granted  on 
indictment  for  felony.  Babcock 
V.  People,  15  Hun,  847. 

Competency  of  juror  on  criminal 
trial,  who  believes  that  although  he 
has  formed  an  opinion,  he  can  ren- 
der an  impartial  verdict  unbiased 
by  that  opinion.  Phelps  v.  Peo- 
ple, 72  iV.  F.  884. 

People  not  compelled  to  elect, 
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where  each  count  of  indictment 
charges  the  same  crime.  Arm- 
strong «.  People,  70  Jf.  F.,  38. 

TRUSTS  (AND  Trubtbes). 

I.  Nature,  Creation,  and  Dec- 
laration OF  Trusts,  in  General. 

When  creation  of  trust  complete. 
Heiggs  e.  Meiggs,  15  Sun^  458. 

Trust,  not  to  fail  by  negligence 
of  trustees.  Raynor  v.  Gordon, 
16  Bun,  126. 

Exercise  of  trust,  not  compelled 
in  action  for  construction  of  will. 
Gelston  «.  Shields,  16  Bun,  148. 

Trust  for  ascertainable  bene- 
ficiaries, valid.  Power  o.  Cassidy, 
16  Eun,  294. 

What  provision  will  be  held  a 
passive  trust,  and  hence  void. 
Verdin  «,  Slocum,  71  N,  T. 
845. 

Trust  resulting  from  payment  of 
consideration,  burden  of  proof  to 
avoid.  Kennedy  v.  McGuire,  15 
Hun,  70. 

When  assignee  of  bond  and 
mortgage,  concluded  from  ques- 
tioning legality  and  construction 
of  trust  recited  therein.  Reid  «. 
Sprague,  72  K  F.  457. 

Statute  of  uses  and  trusts  {R,  8. 
729,  §  60)  refers  only  to  trust 
estate.  Stevenson  v.  Lesley,  70 
JT.  F.  512. 

When  direction  in  a  wiU  to  rent, 
for  a  specified  time,  and  proceeds 
then  to  be  paid  over,  an  attempt 
to  create  an  express  trust,  and 
void,  as  resulting  in  a  suspension 
of  the  power  of  alienation.  Garvey 
V.  McDevitt,  72  N.  F.  556. 

What  trust,  made  in  a  will,  for 
the  benefit  of  children,  is  within 
the  statute  against  suspension  of 


alienation,   and  valid.     Moore  9. 
Hegeman,  72  Jf.  F.  876. 

V.    Of    the    Estate    of    tbm 
Trustee  and   the   Benefi- 
ciary,   Rbspectivblt. 

Surplus  income  of  beneficiary  in 
a  trust  for  judgment  debtor  may 
be  reached  by  creditor.  Williams 
«.  Thorn,  70  N,  F.  270. 

Trust  fund  property  within  the 
jurisdiction  of  a  court  of  equity, 
over  which  it  has  power  to  ap- 
point a  custodian.  Holden  «. 
N.  Y.  &  Erie  Bank,  72  iT.  F  286. 

Vni.  The  Trustee. 

General  function  Of  the  court  as 
the  counsel  of  trustees.  Note  on 
Trustees'  Compromises,  5  Jhb.  Xew 
Cos,  346,  847. 

Assignee  in  bankruptcy,  not 
trustee  of  debtor^s  estate  within 
meaning  of  K.  Y.  Rev.  Stats.  Hall 
0.  Waterbury,  6  Ahb,  New  Com,  856. 

Trustee  can  acquire  no  title  hos- 
tile to  that  of  his  cestui  que  trust 
Buel  «.  Southwick,  70  N.  F.  581. 

Trustee  cannot  profit  by  dealing 
with  trust  property.  Smith  v. 
Frost,  70  N  F.  65. 

Trustee  dealing  with  himself 
compelled  to  account.  Gktty  v. 
Devlin,  70  iV.  F.  504. 

When  cestui  que  trust  can  be 
trustee  for  her  own  benefit.  Moke 
V,  Nonie,  14  Hun,  128. 

Form  of  application  by  trustee 
to  compromise  a  claim.  Note  on 
Trustees'  Compromises,  6  Alb.  Km 
Cos.  346,  852. 

Ejffect  of  trustee  compromising 
claim  without  notice  to  creditors. 
Note  on  Trustees'  Compromises, 
5  Alib.  New  Cm.  846,  85a 
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Power  of  courts  of  equity  to  ad- 
vise and  direct  trustees  as  to  com- 
promises by.  Note  on  Trustees' 
Compromises,  5  AUb.  New  Ccu.  846. 

Trustees  may  bring  creditor's 
action  before  j  udgment.  Southard 
t.  Pinckncy,  5  Alh,  New   Gets,  184. 

Relief  against  trustee  in  equity, 
when  may.  be  by  petition:  when 
not  liable  for  breach  of  trust:  for- 
mal discharge  of,  when  not  a  de- 
fense for  breach  of  trust.  Maitcr 
of  Foster,  15  Hun^  887. 

UNDERTAKINGS. 

Provision  of  Civil  Code  (  §  1308) 
authorizing  appellate  court  to  re- 
quire appellant  to  file  new  under- 
taking, upon  insolvency  of  one  of 
the  sureties,  not  imperative. 
Deering  «.  Metcalfe,  72  N.  T.  613. 

Undertaking  on  injunction, 
when  sureties  become  liable.  Ben- 
edict V,  Benedict,  15  Hun^  305. 

When  fraud  in  procuring,  will 
not  vitiate  undertaking.  Kelly  v. 
Christal,  16  Hun,  242. 

Undertaking  on  appeal,  joint 
and  several.  Comes  v,  Wilkin,  14 
Hun,  428. 

Sureties  on  undertaking  re- 
leased by  discharge  of  bankrupt 
debtor,  pending  appeal.  Knapp 
«.  Anderson,  71  N,  T.  466. 

Notice  to  sureties  on  undertak- 
ing of  proceedings  under  it. 
Jordan  €.  Volkenning,  72  N.  F.SOO. 

Service  of  notice  on  adverse 
party  of  entry  of  order  affirming 
judgment  appealed  from,  &c. 
Porter  v,  Kingsbury,  71  N  T, 
688. 

UNDUE  INFLUENCE. 
What  amounts  to.     Children's 


Aid  Soc.  of  N.  Y.  «.  Loveridge,  70 
N,  Y.  387. 

Insufficiency  of  evidence  of  tes- 
tamentary capacity  or  undue  influ- 
ence  in  the  making  of  a  wiU« 
Horn  V.  Pulhnan,  72  N  F.  269. 

USAOE. 

Parties  contracting  charged  with 
knowledge  of  usage.  Kingsbury  o. 
Kirwin,  48  Super.  Ct.  {J.  dtS.)  467. 

USES. 

When  limitation  in  conveyance 
to  uses  void.  Seaman  v.  Harvey, 
16  Hun,  71. 

USURY. 

When  contract  contemporane- 
ous with  chattel  mortgage,  not 
usurious.  Hall  v,  Ditson,  5  Abb. 
New  Caa.  108. 

What  is  usurious  mortgage. 
Tiedemann  o.  Ackerman,  16  Hun^ 
307. 

When  mortgagor  estopped  from 
pleading  usury.  Smyth  v,  Lom- 
bardo,  15  Hun,  415. 

When  commission  for  procuring 
discount,  not  usury.  Nat.  Bank  of 
Qloversville  v.  Wells,  15  Hun,  51. 

Usury  not  a  defense  to  drafts 
drawn  and  discounted  in  Canada. 
Merchants*  Bank  v.  Griswold,  72 
N.  r.  472. 

Contract  for  commissions  in  "ad- 
dition  to  interest,  usurious  if  a  mere 
cover.  Matthews  v.  Coe,  70  JV.  F. 
289. 

Payment  to  an  agent  to  procure 
a  loan,  not  usury.  Wyeth  «. 
Branif,  14  Hun,  537. 

Usurious  security  discharged  by 
giving  another.  Kilner  v,  O'Brien, 
14  Hun,  414. 
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Maintainability  of  action  for  pnr- 
chase-money  on  ground  of  failure 
of  consideration,  in  transfer  of 
usurious  note.  Littauer  v.  Gold- 
man, 72  IT.  T.  506. 

Usury  by  one  trustee  does  not 
vitiate  unless  communicated'  to 
others.  Van  Wyck  v.  Walters,  16 
Eufiy  200. 

When  usurious  interest  forfeited. 
Merchants'  Bank  «.  Freeman,  15 
.Sun,  859. 

Surety  for  usurious  loan  must 
tender  exact  amount  loaned  to 
avoid  contract.  Alden  v.  Diossy, 
IC  Eun,  811. 

When  usury  available  to  a  subse- 
quent grantee  of  mortgaged  prem- 
ises.    Smith  V,  Gross,  16  Sun,  487. 

When  mortgagor  estopped  from 
pleading  usury.  Hoef&er  o.  West- 
cott,  15  Hun,  248. 

Usury  cannot  be  set  up  by  usurer 
to  avoid  agreement.  Nat.  Bank  of 
Gloversville  o.  Place,  15  Eun,  564. 

VARIANCE. 

What  ifl  not,  between  equitable 
and  legal  cause  of  action.  Williams 
«.  Slote,  70  If.  F.  601. 

Valance  in  alleging  joint  sales, 
Ac.,  in  action  under  civil  damage 
act  Morenus  «.  Crawford,  15 
Sun,  45. 

VBNDOR    AND    PURCHASER. 

Who  is  bona  fde  purchaser. 
Crippen  «.  Baumes,  15  Bun,  186. 

What  not  conditions  precedent. 
Supervisors  Schenectady  9.  Mc- 
Queen, 15  Hun,  551. 

Action  for  deposit  against  either 
auctioneer  or  seller,  upon  failure 
of  title.  Cockroft  «.  Muller,  71 
N,  r.  867. 


When  assignee  of  contract  for 
sale  of  land,  not  liable  for  vendor*8 
breach.  Toumans  v.  Edgerton,  16 
Hun,  28. 

When  entry  under  contract  for 
purchase,  is  trespass  on  lands. 
Fagan  o.  Scott,  14  Ewfi,  162. 

When  equitable  lien  for  pur- 
chase-money exists.  Benedict  f. 
Benedict,  15  JJfin,  805. 

How  equitable  hen  of  vendor 
passes.  Lamberton  v.  Van  Voor- 
his^  15  Eun,  886. 

Yendor^s  lien  for  purchase*  money 
where  mortgage  is  given.  Gay  lord 
€.  Enapp,  16  Eun,  87. 

VERIFICATION. 

Of  answer,  when  necessary. 
Wendt «.  Peyser,  14  Eun,  114. 

VILLAGES. 

Licensing  sale  of  liquors,  a 
police  regulation  embraced  within 
**act  to  reorganize  village." 
Village  of  Gloversville  v.  HowcU, 
70  N.  T.  287. 

Minutes  of  meeting  showing 
audit  of  a  claim,  not  sufficient 
warrant  to  authorize  receivers  of 
taxes  to  make  payment.  People 
ex  rd,  Cooke  «.  Wood,  71  If.  7. 
871. 

In  what  modes  a  board  of  village 
trustees,  authorized  by  charter  to 
make  contracts,  may  do  so.  Parr 
e.  Village  of  Greenbush,  72  Ni  7. 
468. 

Amendment  of  charter  of  White- 
plains  {Law$  of  1878,  c.  179),  con- 
strued. People  ex  reL  Fftile  «. 
Ferris,  16  Eun,  210. 

WAIVER. 
Of  jurisdictional   objection  by 
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appeasance,  and  of  right  of  trial 
by  jury  in  civil  cases.  Wheelock 
V.  Lee,  5  Ahb,  New  Cos.  72,  73. 

By  assignee  for  benefit  of  cred- 
itors, of  provision  in  deed  of  as- 
signment of  accounting  by  cred- 
itors. Matter  of  Horsfall,  5  Abb. 
New  Cos.  289. 

WAREHOUSEMAN. 

When  liable  for  goods  stolen. 
Claflin  9.  Meyer,  43  Super.  Ct.  {J. 
cfc  S.)  1. 

WASTE. 

What  amounts  to  waste.  Wade 
V.  Malloy,  IG  Hun^  226. 

Reversioner  may  have  his  action 
for  waste,  although  title  is  in- 
volved. Robinson  v.  Eime,  70  N. 
Y.  147. 

Felling  of  trees  for  sale  by  ten- 
antf  in  good  faith,  to  injury  of  re- 
yersioner;  is  waste.     1  b. 

WATER  COURSES. 

Right  to  take  out  water  and  ice. 
Myer  v,  Whitaker,  5  Abb.  New  Cos. 
172. 

When,  in  absence  of  findings  to 
that  effect,  an  act  cannot  be  held 
to  be  dangerous.  Town  of  Pierre- 
pont  ff.  Loveless,  72  N.  T.  211. 

WATERWORKS. 

In  proceedings  to  acquire  lands 
for,  applicant  may  discontinue. 
Matter  of  Waverly  Waterworks 
Co.,  16  Huiiy  67. 

WILLS. 

XL  Testamestaby  Capacity  ;  akd 
Undue  Influence. 

Evidence  of  testamentary  capac- 
ity:   temporary  delusions.     Chil- 


dren's Aid   Soc.  of  New  York  «t. 
Loveridge,  70  N.  F.  387. 

Intelligence  and  other  requisitea 
to  making  will;  test  thereof; 
change  of  testamentary  inteation 
bearing  upon  the  question  of  un- 
due influence.  Horn  v.  Pullman, 
72  N.  T.  260. 

rv.  Mode  op  Execution. 

What  sufficient  execution  of 
will.  Ludlum  «.  Otis,  15  Hun^ 
410. 

What  is  publication:  proof  of 
assent  of  person  in  extremis. 
Heath  «.  Cole,  15  Hun,  100. 

Acknowledgment  of  signature. 
Mitchell  V.  Mitchell,  16  Hun,  97. 

Antedating  will  at  request  of 
testatrix,  immaterial.  Children's 
Aid  Soc.  of  New  York  v.  Lover- 
idge, 70  N.  T.  387. 

Executor  may  be  witness  to  a 
will.     lb. 

VI.  Revocation. 

When  will  revoked  by  subse- 
quent one.  Ludlum  v.  Otis,  15 
Hun,  410. 

Bequest  to  children,  remainder 
to  issue,  revoked  as  to  one  having 
issue.  Heartt  «.  Livii^gston,  14 
Han,  285. 

Vn.  Validity. 

Will  of  feme  sole,  how  re- 
vived after  marriage.  Brown  v. 
Clark,  16  Hun,  559. 

Will  may  be  contested  after 
formal  proof  and  before  actual 
probate.  Downey  «.  Downey,  16 
Hun,  ^81. 

IX.  Probate. 
Examinations    on     probate    of 
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wills  reduced  to  writing,  not 
affected  by  objections  subse- 
quently filed.  Downey  t,  Downey, 
16  Han,  481. 

Probate  only  prima  foicie  evi- 
dence of  validity,  &c.  of  will  as 
to  real  property:  conclusiveness  as 
to  [lersuual  estate.   Bailey  v.  Hilton, 

14  Hun,  3. 

When  will,  sustained  in  part, 
and  rejected  as  to  residue.  James 
e.  Beasley,  14  Hun^  620. 

XI.  Intebprbtation  and  Effect. 

Wills,  to  be  construed  liberally 
in  aid  of  intent  of  testator.  Mc- 
Lean c.  Freeman,  70  N,  F.  81. 

Wills  construed  in  aid  of  valid- 
ity. Provost  «.  Provost,  70  N.  F. 
141. 

Construction  of  repugnant 
clauses  of  will.  Roseboom  v, 
Roseboom,  15  Hun,  809. 

When  action  for  construction, 
not  maintainable.  Marlett  o.  Mar- 
lett,  14  Hun,  818. 

When  beneficiaries  ascertained. 
Power  «.  Cassidy,  16  Hun,  204. 

Ulterior  devise  will  take  effect 
whether  the  primary  fails  before 
or  after  testator's  death,  unless  the 
will  directs  otherwise.  McLean 
tJ.  Freeman,  70  N,  T.  81. 

When  accumulations  go  with 
principal.  Willets  v.  Titus,  14 
Hun,  554. 

When  other  written  paper  made 
a  part  of  will.    Ludlum  t.  Otis, 

15  Hun,  410. 

Bequest  of  annuity,  and  one-third 
of  residue,  gives  life  estate  in  part 
charged  with  annuity.  Power  «. 
Cassidy,16ZZ{m,  294.  | 


What  is  contingent  limitiitjon  on 
fee.  Buel  «.  Southwick,  70  JV.  F. 
581. 

When  creditor  may  enforce 
power  to  sell  real  estate  to  iiay 
debts.  Wild  v,  Bergen,  G  Hun^ 
127. 

Equitable  conversion:  when  it 
takes  place.  Power  r.  Cassidy,  16 
Hun,  294:  when  legatees  may 
reconvert.  Prentice  9.  Janssen, 
14  Id.  548. 

Construction  of  *'next  of  kin*' 
as  used  by  testator.  Keteltas  o. 
Keteltas,  72  N.  F.  312. 

When  the  words  **  applied  "  and 
^'paid  over"  in  trust  made  by 
will,  held  to  be  substantial  equiva- 
lents. Moore  v.  Hegeman,  72  il^ 
F.  376. 

Construction  of  will :  when  word 
**  children"  does  not  include 
grandchild:  vesting  of  principal 
of  legacy  in  executor  in  trust  for 
legatee,  who  has  conditional 
power  of  disposition.  Low  «.  Har- 
mony, 72  JV;  F.  408. 

When  illegitimate  children  in- 
cluded in  legacy  to  **  children.'* 
Gklston  9.  Shields,  16  Hun,  143. 

''Executors"  may  include  ''ex- 
ecutrix." Moke  «.  Norrie,  14 
Hun,  128. 

Posthumous  issue,  when  entitled 
to  share  in  estate.  Stevenson  9. 
Lesley,  70  N.  F.  612. 

Construction  of  provisions  in 
will  as  to  creation  of  express  trust, 
or  power  in  trust.  Garvey  e.  Mc- 
Devitt,  72  N,  F.  656. 

When  legacy  to  creditor,  not  pre- 
sumptively pa3rment  of  debt. 
Boughton  V,  Flint,  5  AVb,  New  Cos, 
215. 
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WITNESSES. 
IV.  Competency. 

Examination  of  jMirty  before 
trial,  Hatter  of  Paulmier,  6  Alb, 
New  Cas.  151;  Levy  v,  Loeb,  Id. 
157;  Corbett  ©.  De  Comeau,  Id, 
169 :  requisites  of  affidavit  to  ob- 
tain, Ghapin  v.  Thompson,  16 
Hun,  53;  Beach  v.  Mayor,  &c.  of 
New  York,  14  Id.  79;  Greer  v. 
Allen,  15  Id,  482:  order  for,  dis- 
cretionary, Chapin  «.  Thompson, 
laid.  58;  Qreer  f>.  Allen,  15  Id. 
482 :  not  ordered  out  of  county  of 
residence  or  business,  &c.  (Code  of 
Civ.  Pro.  §  880),  Marsh  t.  Wool- 
sey,  14  HuUy  1;  so  it  seems  of  a 
person  not  a  party,  lb. :  upon 
whom  order  served,  Tebo  v.  Ba- 
ker, 16  Id,  182:  corporation  can- 
not be  examined  through  officer 
not  a  party,  People  v.  Mutual 
Gaslight  Co.,  14  Id.  157:  not  al- 
lowed to  compel  party  to  x^rimin- 
ate  himself,  Brandon  MTg  Co.  v. 
Bridgman,  Id.  122:  does  not  bar 
examination  at  trial.  Misland  d, 
Boynton,  Id,  625. 

Second  examination  of  party  be- 
fore trial  not  allowed  without 
special  cause.  Dambmann  d.  But- 
terficld,  15  ffun,  495. 

Perpetuation  of  testimony  be- 
fore suit  brought.  Matter  of  Paul- 
mier,  5  Ahb.  New  Ca'».  151. 

Personal  transaction  with  de- 
ceased: what  is,  Whitehead  v. 
Smith,  14  Hun  J  531;  Freeman  v, 
Lawrence,  43  Super.  Ct,  (J.  d  S.) 
288:  placing  property  in  hnnds  of 
third  person,  Tooley  «.  Bacon,  70 
N.  T,  34:  evidence  of  witness  to, 
wheu  competent,  Nicholls  v.  Van 
Valkenburgh,   15  Hun,  230:  who 


disqualified  as  witness.  Waver  v. 
Waver,  Id.  277;  Gifford  «.  Sack- 
ett,  Id.  79:  administrator  of  de- 
ceased, incompetent.  Graves  «. 
King,  Id.  867 :  party  cannot  testify 
in  behalf  of  a  co-defendant,  Alex- 
ander «.  Dutcher,  70  N.  T.  885: 
who  not  disqualified,  Nearpass  ^. 
Gilman,  16  HnUy  121;  Allis  v. 
Stafford,  14  Id.  418. 

Competency  of  plaintiffs'  attor- 
ney as  to  presentation  of  claims 
against  firm  creditors,  in  action 
by  deceased  partner's  executor 
against  surviving  partner.  Kohler 
«.  Matlage,  72  N.  Y.  259. 

Incompetency  of  party  to  testify 
to  conversation  between  a  deceased 
and  a  third  person,  where  he  par- 
ticipated, and  it  related  to  a  trans- 
action between  him  and  the  de- 
ceased. Kraushaar  v.  Meyer,  72 
N.  T.  602. 

A  person  acquainted  with  wit- 
ness and  his  associates,  competent 
to  speak  as  to  character.  Adams 
V.  Greenwich  Ins.  Co.,  70  N.   T. 

166. 
In  action  for  crim,  con,,  divorced 

wife  of  plaintiff,  competent  witness 

for   him  to  prove    marriage  and 

offense.    Wottrich  «.  Freeman,  71 

N.  T.  601. 

What  evidence  insufficient  to 
show  qualifications  as  an  expert. 
Nelson  «.  San  Mut,  Ins.  Co.,  71 
N.  T.  453. 

Considerations  affecting  testi- 
mony of  minors.  Adolph  v.  Central 
Park,  &c.  R.  R.  Co.,  43  Super,  Ct, 
{J.  i&  S,)  190,  208. 

On  indictment  for  seduction, 
prosecutrix  competent  to  show 
date  of  death  of  parents.  Arm- 
strong V,  People,  70  N.  T.  88. 
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V.   Credibility. 

Evidence  of  former  statements 
of  witness,  not  in  conflict  with 
those  made  at  trial,  immaterial. 
Armstrong  «.  People,  70  2f,  F.  88. 

Unfriendly  feelings  of  witness, 
when  shown.  Nelson  v.  Neil,  15 
Sun,  883. 

Where  rule  that  evidence  of  ac- 
complice must  be  listened  to  with 
caution,  applies.  Pollock  v.  Pol- 
lock, 71  2r.  T,  137. 

Prisoner  called  on  his  own  be- 
half,  how  imx>eached.  Crapo  d. 
People,  15  Hun,  269. 

When  party  cannot  impeach 
witness.  Kennedy  «.  McGuire,  15 
Hun,  70. 

Witness  cannot  be  impeached  or 
assailed  by  party  presenting  him. 
Pc.llock  V.  Pollock,  71  N.  T.  187. 

Letters  of  witness  to  contradict 
his  evidence  prima  facie  show 
time,  place  and  person.  Hersey  9. 
Benedict,  15  Hun^  283. 

Judgment  adduced  to  show 
status  of  witness,  not  to  be  attacked 
for  irregularity  or  error.  Wott- 
ricb  V.  Freeman,  71  N,  Y.  601. 

What  is  corroboration  of  accom- 
plice. People  «.  Gorham,  16  Rrniy 
93. 

'  Statements  by  witness  out  of 
court  corroborative  of  his  evi- 
dence, when  admissible.  Wray  v, 
Fedderke,  43  Swper,  Ct.  {J.  <fc  5.) 
335. 

Corroboration  of  accomplice. 
Cohn  V.  Goldman,  43  Super,  Ct. 
(J.  d  8.)  436. 


What  necessary  and  admissible 
in  corroboration  of  prosecutrix  in 
an  indictment  for  seduction.  xVmi- 
strong  V,  People,  70  N.  T,  38. 

Corroborative  evidence  on  a  col- 
lateral issue  of  an  unimpeached 
witness,  inadmissible.  Adams  «. 
Greenwich  Ins.  Co.,  70  N.  Y.  166. 

YI.    RULBS  OF  EXAHIKATION. 

On  criminal  trial,  prisoner,  when 
witness  in  his  own  behalf,  subject 
to  same  rules  as  other  w^itnesses. 
People  «.  Casey,  72  N,  Y,  393. 

No  error  in  action  for  felonious 
assault  for  counsel  for  the  people 
to  cross-examine  prisoner  (when 
witness  in  his  own  behalO  &s  to 
other  altercations  in  which  he  had 
been  engaged.     lb. 

Extent  of  cross-examination, 
upon  collateral  issue,  in  the  discre- 
tion of  the  court.  King  «.  N.  T. 
Central,  &c.  R.  R.  Co.,  72  JV.  F. 
607. 

Cross-examination  of  person  on 
trial  for  criminal  offense,  and  his 
privileges  as  to  answering.  People 
13.  Brown,  72  N.  7".  571. 

Privileged  communications,  to 
whom  objection  available,  Grattan 
V.  Nat.  Life  Ins.  Co.,  ISlTtm,  74:  be- 
tween attorney  and  client,  Bacon 
9.  Frisbie,  Id.  26;  Armstrong  r. 
People,  70  N.  Y.  38:- to  attorney, 
what  not,  Sheridan  «.  Houghton, 
16  Hun,  628:  to  conveyancer,  Heb- 
bard  v.  Haughian,  70  N.  Y.  54: 
to  physician.  Babcock  «.  People 
15  Hurn^  847. 


